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Sections  of  the  Law  Relating:  to  the  Use  of  Books. 


From  Compiled  Imws  of  WOO. 

Sec.  1518.  The  state  librarian  shall  keep  a  register  of  all 
books,  magazines,  papers,  pamphlets,  maps,  charts  and  other 
property  added  to  the  library,  and  of  the  cost  thereof,  and 
shall  stamp  the  same  with  the  library  seal.  He  shall  keep  a 
register  of  all  books  taken  from  the  library,  when  taken  out, 
by  whom,  and  when  returned.  He  shall  not  permit  any 
person  or  persons,  except  such  as  are  authorized  by  law,  to 
take  from  the  library  any  book,  magazine,  paper,  or  other 
property  belonging  thereto. 

Sec.  1522.  Upon  assuming  the  duties  of  his  office  the 
secretary  of  state,  as  ex  officio  state  librarian,  shall  execute 
a  receipt  and  deliver  the  same  to  the  justices  of  the  supreme 
court  for  all  books  and  other  property  in  the  state  library. 

Sec.  1523.  All  books,  maps,  and  charts,  now  belonging 
to,  or  which  may  hereafter  come  into  possession  of  this 
state,  by  purchase  or  otherwise;  all  books,  maps,  charts, 
pamphlets,  and  other  documents,  which,  by  any  state  officer, 
may  be  received  in  their  official  capacity  from  the  general 
government,  or  in  exchange  from  other  states  and  territories, 
or  received  from  foreign  nations,  or  donated  to  the  state  by 
any  person  of  corporation,  shall  be  placed  in  the  state 
library,  and  shall  be  carefully  preserved  by  the  librarian. 

Sec.  1525.  Books  may  be  taken  from  the  state  library  by 
the  members  of  the  legislature  during  its  session,  and  at 
any  time  by  the  governor  and  other  officers  of  the  executive 
department  of  this  state  who  are  required  to  keep  their 
offices  at  the  seat  of  government,  the  justices  of  the  supreme 
court  and  attorney -general;  provided,  that  no  person  shall 
be  permitted  to  have  more  than  two  volumes  of  miscellane- 
ous works  from  said  library  at  the  same  time. 
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Sec.  1526.  The  librarian  shall  cause  to  be  kept  a  register 
of  all  the  books  issued  and  returned  at  the  time  they  shall 
be  so  issued  and  returned,  and  none  of  the  books,  except 
the  laws,  journals  and  reports  of  this  state,  which  may  be 
taken  from  the  library  by  members  of  the  lejj:islature,  durinj^ 
the  session,  and  h»w  books  taken  by  the  judges  of  the 
supreme  court,  shall  be  retained  more  than  two  weeks;  and 
all  books  taken  by  the  members  of  the  legishiture  shall  be 
returned  at  the  close  of  the  session. 

Sec.  1527.  If  any  person  materially  injure  or  fail  to 
return  any  books  taken  from  the  library  within  the  time 
prescribed  in  the  foregoing  section,  he  shall  forfeit  and  pay 
to  the  librarian,  for  the  benefit  of  the  library,  three  times  the 
value  thereof,  or  of  the  set  to  which  it  belongs. 


Rur.KS  OF  Statk   T^thrarv. 


The  number  of  users  of  the  library  is  so  small  under  the 
law  that  it  has  not  heretofore  been  considered  necessary  by 
those  in  charge  to  publish  any  rules  in  addition  to  those 
included  in  the  statute. 

The  office  hours  are  from  10  to  12  o'clock  in  the  morning, 
and  from  1  to  4  in  the  afternoon,  on  judicial  days. 

Those  using  books,  except  members  of  the  supreme  court, 
are  requested  not  to  replace  them  on  the  shelves. 

Books  are  not  allowed  to  be  taken  beyond  the  limits  of 
the  capital  city. 

Books  of  reference,  including  law  and  miscellaneous,  art 
works  and  unbound  magazines  are  not  to  be  taken  from  the 
library. 

The  use  of  the  library  is  extended  to  attorneys  practicing 
before  the  supreme  and  district  courts,  when  in  the  capital 
city. 


RULES 


OF  THK 


Supreme  Court  of  the  State  of  Nevada 

Adopted  September  1.  1879:  amended  January  2.  1H99: 
amended  I>ecembcr  17, 1902. 


BULE  I. 


1.  Ap])licants  for  license  to  praetice  as  attorneys  and 
counselors  will  be  examined  in  open  court  on  the  first  day 
of  the  term. 

Examination  for  Attorneys- at- Law. 

2.  The  supreme  court,  upon  application  of  the  district 
judge  of  any  judicial  district,  will  appoint  a  committee  to 
examine  persons  applying  for  admission  to  practice  as  attor- 
neys and  counselors -at -law.  Such  committee  will  consist 
of  the  district  judge  and  at  least  two  attorneys  resident  of 
the  district. 

The  examination  by  the  committee  so  appointed  shall  be 
(conducted  and  certified  according  to  the  following  rules : 
Examination  by  Committao. 

The  applicant  shall  be  examined  by  the  district  judge  and 
at  least  two  others  of  the  committee,  and  the  questions  and 
answers  must  be  reduced  to  writing. 

No  intimation  of  the  questions  to  be  asked  nuist  be  given 
to  the  applicant  by  any  member  of  the  (committee  i)revious 
to  the  examination. 

Examination  to  Embraoe. 

The  examination  shall  embrace  the  following  subjects: 
'  The  historj-  of  this  state  and  of  the  United  States; 

*  The  constitutional  relations  of  the  state  and  federal  gov- 
ernments ; 

'  The  jurisdiction  of  the  various  courts  of  this  state  and 
of  the  United  States; 
^  The  various  sources  of  our  municipal  law; 

*  The  general  principles  of  the  common  law  relating  to 
j)i*operty  and  personal  rights  and  obligations; 
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*  Tht*  general  grounds  of  equity  jurisdiction  and  prinei- 
l)les  of  equity  jurisprudence; 

^  Rules  and  principles  of  ])leadings  and  evidence; 

*  Practice  under  the  civil  and  criminal  codes  of  Nevada; 
"  Remedies  in  hypothetical  cases; 

*®The  course  and  duration  of  the  applicant's  studies. 

S.  The  examiners  will  not  be  expected  to  go  very  much  at 
large  into  the  details  of  these  subjects,  but  only  sufficiently 
so  fairly  to  test  the  extent  of  the  applicant's  knowledge  and 
the  accuracy  of  his  understanding  of  those  subjects  and  books 
which  he  has  studied. 
Ezaminatioii  by  Committee. 

4.  When  the  examination  is  completed  and  reduced  to 
writing,  the  examiners  will  return  it  to  this  court,  a(*com- 
l)anied  by  their  certificate  showing  whether  or  not  the  appli- 
cant is  of  good  moral  character  and  has  attained  his  majority, 
and  is  a  bona  fide  resident  of  this  state.  Such  certificate  shall 
also  contain  the  facts  that  the  applicant  was  examined  in  the 
l)resence  of  the  committee;  that  he  had  no  knowledge  or 
intimation  of  the  nature  of  any  of  the  questions  to  be  pro- 
l)0imded  to  him  before  the  same  were  asked  by  the  com- 
mittee, and  that  the  answers  to  each  and  all  the  questions 
were  taken  .down  as  given  by  the  applicant  without  refei*ence 
to  any  books  or  other  outside  aid. 

Fee  To  Be  Deposited  Before  Ezaminatioii. 

5.  The  fee  of  thirty-five  dollars  for  license  must  in  all 
cases  be  deposited  with  the  clerk  of  the  court  before  the 
application  is  made,  to  be  returned  to  the  applicant  in  case 
of  rejection. 

BULE  II. 
FiiinsT  Traneeript. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the 

statement  settled  (if  there  be  one)  thirty  days  before  the 

commencement  of  a  term,  the  transcript  of  the  record  shall 

be  filed  on  or  before  the  first  day  of  such  term. 

BULE  III. 
Appeal  Kay  Be  Dismissed- Can  Be  Bestored. 

1.  If  the  transcript  of  the  record  be  not  filed  within  the 
time  prescribed  by  Rule  II,  the  appeal  may  be  dismissed  on 
motion  during  the  first  week  of  the  term,  without  notice.  A 
cause  so  dismissed  may  be  restored  during  the  same  term, 
ui)on  good  cause  shown,  on  notice  to  the  opposite  party;  and 
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unless  so  restored  the  dismissal  shall  be  final,  and  a  bar  to 
any  other  appeal  from  the  same  order  or  judgment. 
Hov  Kestored. 

2.  On  such  motion  there  shall  be  presented  the  certificate 
of  the  clerk  below,  under  the  seal  of  the  court,  certifying 
the  amount  or  character  of  the  judgment;  the  date  of  its 
i-endition;  the  fact  and  date  of  the  filing  of  the  notice  of 
ap|)eal,  together  with  the  fact  and  date  of  service  thereof  on 
the  adverse  party,  and  the  character  of  the  evidence  by 
which  said  service  appears;  the  fact  and  date  of  the  filing  of 
the  undertaking  on  appeal;  and  that  the  same  is  in  due  form; 
the  fact  and  time  of  the  settlement  of  the  statement,  if  there 
be  one;  and  also  that  the  appellant  has  received  a  duly  certi- 
fied ti-anscript,  or  that  he  has  not  requested  the  clerk  to  cer- 
tify to  a  correct  transcript  of  the  record;  or,  if  he  has  made 
such  request,  that  he  has  not  paid  the  fees  therefor,  if  the 
same  have  been  demanded. 

BULE  IV. 
Printed  Transcripts. 

1.  All  transcripts  of  record  in  civil  cases,  when  printed, 
shall  be  printed  on  unruled  white  paper,  ten  inches  long  by 
seven  inches  wide,  with  a  margin  on  the  outer  edge  of  not 
less  than  one  inch.  The  printed  page  shall  not  be  less  than 
seven  inches  long  and  three  and  one -half  inches  wdde.  The 
folios,  embracing  ten  lines  each,  shall  be  numbered  from  the 
commencement  to  the  end,  and  the  numbering  of  the  folios 
shall  be  printed  between  lines.  Nothing  smaller  than  minion 
type  leaded  shall  be  used  in  printing. 

Trmnsoripts  in  Criminal  Cases. 

2.  Transcripts  in  criminal  cases  may  be  printed  in  like 
manner  as  prescribed  for  civil  cases;  or,  if  not  printed,  shall 
he  written  on  one  side  only  of  transcript  paper,  sixteen 
inches  long  by  ten  and  one -half  inches  in  width,  with  a  mar- 
gin of  not  less  than  one  and  one -half  inches  wide,  fastened 
or  boimd  together  on  the  left  sides  of  the  pages  by  ribbon  or 
tape,  so  that  the  same  may  be  secured,  and  every  part  con- 
veniently read.  The  transcript,  if  written,  shall  be  in  a  fair, 
legible  hand,  and  each  paper  or  order  shall  be  separately 

inserted. 
To  Be  Indexed. 

3.  The  pleadings,  proceedings,  and  statement  shall  be 
chronologically  arranged  in   the  transcript,  and  each  tran- 
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script  shall  be  prefaced  with  an  alphabetical  index,  specify- 
ing the  folio  of  each  separate  paper,  order  or  proceeding,  and 
of  the  testimony  of  each  witness;  and  the  transcript  shall 
have  at  least  one  blank  fly-sheet  cover. 
Cannot  Be  Filed. 

4.  No  recOixl  which  fails  to  conform  to  these  rules  shall 
be  received  or  filed  by  the  clerk  of  the  conrt. 

BULE   V. 
Printing  Trantoriptf . 

The  written  transcript  in  civil  causes,  together  with  suf- 
ficient funds  to  pay  for  the  printing  of  the  same,  may  be 
transmitted  to  the  clerk  of  this  court.  The  clerk,  upon  the 
receipt  thereof,  shall  file  the  same  and  cause  the  transcript 
to  be  printed,  and  to  a  printed  copy  shall  annex  his  certifi- 
cate that  the  said  jmnted  transcript  is  a  full  and  correct 
<^op3'  of  the  transcript  furnished  to  him  by  the  party;  and 
said  certificate  shall  be  prima  facie  evidence  that  the  same  is 
correct.  The  said  printed  copy  so  certified  shall  also  be 
filed,  and  constitute  the  recoi-d  of  the  cause  in  this  court, 
subject  to  be  corrected  by  reference  to  the  written  transcript 
on  file. 

BULE  VI. 
Coit  of  Type  writing  or  Printing  Traneoripts. 

1.  The  expense  of  printing  or  typewriting  transcripts, 
affidavits,  briefs  or  other  papers  on  appeal  in  civil  causes 
and  pleadings,  affidavits,  briefs  or  other  papers  constituting 
the  record  in  original  pi*0(»eedings  upon  which  the  ease  is 
heard  in  this  court,  required  by  these  rules  to  be  printed  or 
typewritten,  shall  be  allowed  as  costs,  and  taxed  in  bills  of 
costs  in  the  usual  mode;  provided,  that  no  greater  amount 
than  twenty -five  cents  per  folio  of  one  hundred  words  shall 
be  taxed  as  costs  for  printing,  and  no  greater  amount  than 
twelve  and  one -half  (»ents  per  folio  for  one  copy  only  shall 
be  taxed  as  costs  for  typewriting.  All  other  costs  to  be 
taxed  bv  the  clerk  in  accordance  with  the  fee  bill. 

To  Serye  Coot  BlU,  When. 

2.  Either  party  desiring  to  recover  as  costs  his  expenses 
for  printing  or  typewriting  in  any  cause  in  this  court,  shall, 
before  said  cause  is  su])mitted,  file  with  the  clerk  and  serve 
upon  the  opposite  party  a  verified  cost  bill,  setting  forth  or 
stating  the  actual  cost  of  such  printing  or  typewriting,  and 
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na  greater  amount  than  such  actual  cost  shall  be  taxed  as 
<H>sts. 

Mode  of  Objectiiis  to  Coeta. 

3.  If  either  party  desires  to  object  to  the  costs  claimed  by 
the  opposite  party,  he  shall,  within  ten  days  after  the  service 
\i\yon  him  of  a  copy  of  the  cost  bill,  file  with  the  clerk  and 
serve  his  objections.  Said  objections  shall  be  heard  and  set- 
tled and  the  costs  taxed  by  the  clerk.  An  appeal  may  be 
taken  from  the  decision  of  the  clerk,  either  by  written  notice 
of  five  days,  or  orally  and  instanter,  to  the  justices  of  this 
court »  and  the  decision  of  such  justices  shall  be  final.  If 
there  be  no  objections  to  the  costs  claimed  by  the  party  enti- 
tled thereto,  they  shall  be  taxed  as  claimed  in  his  cost  bill. 

Indorsed  Upon  Bemittitor. 

4.  In  all  cases  where  a  remittitur  or  other  final  order  is 
sent  to  a  district  court  or  other  inferior  tribunal,  the  costs  of 
the  party  entitled  thereto  as  taxed  by  the  clerk  shall  be 
indorsed  upon  such  remittitur  or  order,  and  shall  be  collected 
as  other  costs  in  such  district  court,  or  other  inferior  court  or 
tribunal,  and  shall  not  be  subject  to  retaxation  in  such  dis- 
trict court  or  other  tribunal. 

BULE  VII. 
To  Correet  Error  in  Tranicript. 

For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript  from  the  court  below,  either  party  may  suggest  the 
same,  in  writing,  to  this  court,  and,  upon  good  cause  shown, 
obtain  an  order  that  the  proper  clerk  certify  to  the  whole  or 
part  of  the  record,  as  may  be  required,  or  may  produce  the 
same,  duly  certified,  without  such  order.  If  the  attorney  of 
the  adverse  party  be  absent,  or  the  fact  of  the  alleged  error 
or  defect  be  disputed,  the  suggestion,  except  when  a  certified 
eopy  is  produced  at  the  time,  must  be  accompanied  by  an 
affidavit  showing  the  existence  of  the  error  or  defect  alleged. 

BULE  VIII. 
Ezeeptions— Diminution  of  Becord. 

Exceptions  or  objections  to  the  transcript,  statement,  the 
undertaking  on  appeal,  notice  of  appeal,  or  to  its  service  or 
proof  of  service,  or  any  technical  exception  or  objection  to 
the  record  affecting  the  right  of  the  appellant  to  be  heard  on 
the  points  of  error  assigned,  which  might  be  cured  on  sugges- 
tion of  diminution  of  the  record,  must  be  taken  at  the  first 
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tenn  after  the  transcript  is  filed,  and  must  be  noted  in  the 
written  or  the  printed  points  of  the  respondent,  and  filed  at 
least  one  day  before  the  argument,  or  they  will  not  be 
regarded. 

RULE   IX. 
Subttitatioii  in  Case  of  Death. 

Upon  the  death  or  other  disability  of  a  party  pending  an 
appeal,  his  representative  shall  be  substituted  in  the  suit  by 
suggestion  in  writing  to  the  court  on  the  part  of  such  repre- 
sentative, or  any  party  on  the  record.  Upon  the  entry  of 
such  suggestion,  an  order  of  substitution  shall  be  made  and 
the  cause  shall  proceed  as  in  other  cases. 

RULE  X. 
Calendar  to  Consiit  of— Upon  Motion. 

1.  The  calendar  of  each  term  shall  consist  only  of  those 
cases  in  which  the  transcript  shall  have  been  filed  on  or 
before  the  first  day  of  the  term,  unless  by  written  consent  of 
the  parties;  provided,  that  all  cases,  both  civil  and  criminal, 
in  which  the  appeal  has  been  perfected  and  the  statement 
settled,  as  provided  in  Rule  II,  and  the  transcript  has  not 
been  filed  before  the  first  day  of  the  term,  may  be  placed  on 
the  calendar,  on  motion  of  either  party,  after  ten  days' 
written  notice  of  such  motion,  and  upon  filing  the  transcript. 

Subdivision  2  is  hereby  abrogated. 

2.  Causes  shall  be  placed  on  the  calendar  in  the  order  in 
which  the  transcripts  are  filed  by  the  clerk. 

RULE  XI. 
Time  for  AppeUant  to  Senre  Brief— Respondent. 

1.  Within  fifteen  days  after  the  filing  of  the  transcript  on 
appeal  in  any  case,  the  appellant  shall  file  and  serve  his 
points  and  authorities  or  brief;  and  within  fifteen  days  after 
the  service  of  appellant's  points  and  authorities  or  brief, 
respondent  shall  file  and  serve  his  points  and  authorities  or 
brief;  and  within  fifteen  days  thereafter,  appellant  shall  file 
and  serve  his  points  and  authorities  or  brief  in  reply,  after 
which  the  case  may  be  argued  orally. 

2.  The  points  and  authorities  shall  contain  such  brief 
statement  of  the  facets  as  may  be  necessary  to  explain  the 
l>oints  made. 

Oral  Argument. 

3.  The  oral  argument  may,  in  the  discretion  of  the  court, 
be  limited  to  the  printed  or  typewritten  points  and  authori- 
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ties  or  briefs  filed,  and  a  failure  by  either  party  to  file  points 
or  authorities  or  briefs  under  the  provisions  of  this  rule  and 
within  the  time  herein  provided,  shall  be  deemed  a  waiver  by 
such  party  of  the  right  to  orally  argue  the  case,  and  such 
party  shall  not  recover  cost  for  printing  or  typewriting  any 
brief  or  points  and  authorities  in  the  (tase. 

4.  No  more  than  two  counsel  on  a  side  will  be  heard  upon 
the  oral  argument,  except  by  si)ecial  permission  of  the  court, 
but  each  defendant  who  has  appeared  separately  in  the  court 
below  may  be  heard  through  his  own  counsel. 

Optional  in  Criminal  CaMf . 

5.  In  criminal  cases  it  is  left  optional  with  counsel  either 
to  file  written,  printed  or  typewritten  i>oints  and  authorities 
or  briefs. 

Whan  Bnbmittad. 

6.  When  the  oral  argument  is  concluded,  the  case  shall 
be  submitted  for  the  decision  of  the  couri. 

StipnlatiOB  at  to  Time. 

7.  The  times  herein  provided  for  may  be  shortened  or 
extended  by  stipulation  of  parties  or  order  of  court,  or  a 
justice  thereof. 

BULE  XII. 
Pxintinff  and  Paper  To  Be  Uniform. 

In  all  cases  where  a  paper  or  document  is  required  by  these 
rules  to  be  printed,  it  shall  be  printed  upon  similar  paper, 
and  in  the  same  style  and  fonn  (except  the  numbering  of  the 
folios  in  the  margin)  as  is  prescribed  for  the  printing  of 
transcripts. 

B0LE  ZIII. 
Bomber  of  Copies  To  Be  Filed. 

Besides  the  original,  there  shall  be  filed  ten  copies  of  the 
transcript,  briefs  and  points  and  authorities,  which  (•opies 
shall  be  distributed  by  the  clerk. 

BULB  XIV. 
Opinions  Beeorded. 

All  opinions  delivered   by  the  court,  after  having  been 

finally  corrected,  shall  ])e  recorded  by  the  <»lerk. 

BULB  XV. 
Behearinff-Bemittitiir  to  Issue,  When. 

All  motions  for  a  rehearing  shall  be  upon  petition  in  wi'it- 
ing,  and  presented  within  fifteen  days  after  the  final  judg- 
ment is  rendered,  or  order  made  by  the  court,  and  publication 
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of  its  opinion  and  decision,  and  no  argument- will  be  heard 
thereon.  No  remittitur  or  mandate  to  the  eourt  below  shall 
be  issued  until  the  expiration  of  the  fifteen  days  herein  pro- 
vided, and  decisi<ms  upon  the  i)etition,  except  on  special  order. 

SULE  XVI. 
Ophdon  To  Be  Transmitted. 

Where  a  judgment  is  revei'sed  or  modified,  a  certified  copy 

of  the  opinion  in  the  case  shall  be  transmitted,  with  the 

remittitur,  to  the  ccmrt  below. 

BULE  ZVII. 
No  Paper  To  Be  Taken  Without  Order. 

No  paper  shall  be  taken  from  the  court  room  or  clerk's 
office,  except  by  order  of  the  court,  or  of  one  of  the  justices. 
No  order  will  be  made  for  leave  to  withdraw  a  transcript  for 
(examination,  except  upon  written  (consent  to  ])e  filed  with 
the  clerk. 

BULE  XVIU. 
Writ  of  Error,  or  Certiorari. 

No  writ  of  error  or  certiorari  shall  be  issued,  except  upon 

order  of  the  court,  upon  petition,  showing  a  proper  case  for 

issuing  the  same. 

BULE   SIX. 
Writ  of  Error  to  Operate  aa  Supersedeas. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and 
a  sufficient  bond  or  undertaking  with  the  clerk  of  the  court 
below,  and  upon  giving  notice  thereof  to  the  opposite  party 
or  his  attorney,  and  to  the  sheriff',  it  shall  operate  as  a  super- 
sedeas.  The  bond  or  undertaking  shall  be  substantially  the 
same  as  recpiired  in  <mses  on  ai)peal. 

BULE   XX. 
When  Betnmable. 

The  writ  of  error  shall  be  returnable  within  thirty  days, 

unless  otherwise  specially  directed. 

BULE   XXI. 
To  Apply. 

The  rules  and  prac^tice  of  this  (»ourt  respecting  appeals 
shall  apply,  so  far  as  the  same  may  be  applica))le,  to  pro- 
ceedings upon  a  writ  of  error. 

BULE   XXII. 
Time  Concerning  Writ. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year 

from   the   date  of  the  judgment,  order,  or  decree  which  is 

sought  to  be  reviewed,  exce]>t  under  special  circnmstanc'cs. 
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BULE  xxin. 
Coneeniiiiff  Change  of  Veiiiie— Additional  Hotiee  Oiven. 

Appeals  from  orders  g^nting  or  denying  a  change  of 
venue,  or  any  other  interlocutory  order  made  before  trial, 
will  be  heard  at  any  regular  or  adjourned  term,  upon  three 
days'  notice  being  given  by  either  appellant  or  respondent, 
when  the  parties  live  within  twenty  miles  of  Careon.  When 
the  party  served  resides  more  than  twenty  miles  from  Car- 
son, an  additional  day's  notice  will  be  requii'ed  for  each  fifty 
miles,  or  fraction  of  fifty  miles,  from  Carson. 

RULE  ZXIY. 
Hotiee  of  Motion. 

In  all  eases  where  notice  of  a  motion  is  ne<'essary,  unless, 

for  good  cause  shown,  the  time  is  shortened  by  an  order  of 

one  of  the  justices,  the  noti(*e  shall  be  five  days. 

BULE  XXV. 

Transeripte  May  Be  Typewritten- To  Be  Bound  in  Boards  with  Flexible 
Baeks. 

1.  Hereafter  all  transcripts  of  the  record  in  any  action  or 
l>roceeding  may  be  typewritten.  The  typewriting  shall  be 
the  first  impression,  clearly  and  legibly  done,  with  best  qual- 
ity of  black  ink,  in  type  not  smaller  than  small  pica,  upon  a 
good  quality  of  type^Titing  paper,  thirteen  inches  long  by 
eight  inches  wide,  bound  in  boards  with  flexible  backs,  in 
volumes  of  a  size  suitable  for  convenient  handling  and  ready 
i-eferen(re,  and  arranged  and  indexed  as  required  by  the  rules 
of  this  court.  When  so  typewritten  su(*h  transcript,  in  the 
discretion  of  the  party  appealing,  need  not  be  printed;  but, 
if  printed,  all  the  rules  concerning  the  same  shall  still  apply 
thereto. 

Briefs  May  Be  Typewritten. 

2.  Briefs  and  points  and  authorities,  instead  of  being 
printed,  may  be  typewritten  upon  the  same  paper  and  in  the 
same  style  and  form  as  is  prescribed  for  typewritten  tran- 
scripts. 

Copy  To  Be  Served- Two  Copies  To  Be  Filed. 

3.  When  so  typewritten,  but  one  coi)y  of  such  transcript 
need  be  filed  in  the  case;  but  a  <*opy  thereof  shall  be  served 
upon  the  opposite  party.  Two  coi)ies  of  the  briefs  and 
points  and  authorities,  viz:  the  first  impression  and  a  copy 
tliereof,  sliall  be  filed  with  the  clerk,  and  a  <*()i)y  shall    be 
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served  upon  each  opposite  party  who  appeared  separately  in 
the  (*onrt  below. 

BULE  ZXVI. 
Conceminflr  Certifioate  of  Naturalisatioik. 

Under  no  circumstances  shall  this  court,  or  any  of  the  dis- 
trict courts  of  the  State  of  Nevada,  hear  proof  for  the  issu- 
ance of,  or  issue  final  papers  or  certificates  of  naturalization 
to  any  applicant  therefor,  at  any  time  within  the  sixty  days 
immediately  pre<?eding  any  general  or  spe(*ial  state  election 
of  this  state. 

BULE  XXVII. 
Payment  of  Adyanco  Feo  Beqnired-Clerk  Prohibited  from  Filing. 

No  transcript  or  priginal  record  shall  be  filed  or  cause 
registered,  docketed  or  entered  until  an  advance  fee  of 
twenty -five  dollars  is  paid  into  the  clerk's  office,  to  pay 
accruing  costs  of  suit.  The  clerk  of  the  court  is  prohibited 
from  filing  or  registering  any  record  without  first  having 
received  as  a  deposit  the  aforesaid  fee. 


RULES 


OK  THE 


District  Court  of  the  State  of  Nevada 


KULK   I. 

The  hour  of  10  o'clock  a.  m.  is  fixed  for  the  opening  of 
court,  unless  otherwise  ordered. 

RULK   II. 
Calendars  to  Contain— Attorneys. 

The  clerk  of  each  countv  of  the   state  shall   make  three 

calendars  for  the  district  court  of  his  county,  upon  one  of 

which  he  shall  place  all  civil  causes  at  issue  upon  (juestions 

of  fact  as  soon  as  the  issue  is  made;  ui)on  another  of  which 

he  shall  place  all  civil  causes  at  issue  upon  a  question  of  law, 

and  all  motions  of  every  natiu-e,  except  ex  parte  motions,  as 

soon  as  the  issue  is  made,  or  as  soon  as  notice  of  motion  is 

filed;  and  upon  the  third  of  which  he  shall  place  all  criminal 

business  of  every  kind.     The  names  of  the  attorneys  of  the 

respective   parties   shall   be   appropriately   placed   on    such 

calendars.     The  clerk  shall,  on  every  Saturday,  forward  to 

the  presiding  judge  of  the  court,  and  also  to  the  judge  who 

is  to  sit  in  his  countv,  a  full  statement  of  the  condition  of 

the  business  of  the  court  as  shown  by  the  calendars. 

RULE   III. 
Fotiee  as  to  Time. 

The  judge  who  is  to  hold  court  in  any  county  shall  give 

the  clerk  of  such  countv  notice  of  the  time  when  court  will 

sit.     The   clerk    shall,    immediately    \\\yon    receiving    such 

notice,  give  all  the  attorneys  having  business  in  said  court, 

as  shown  by  the  calendar,  and  also  all  attorneys  practicing 

in  his  county,  notice  in  ^Titing  of  the  time  when  court  will 

be  held.     He  shall  also  give  notice  of  the  time  of  holding 
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eourt,  in  some  newspaper  printed  and  published  at  the 
eounty  seat  of  his  eounty,  provided  it  ean  be  done  without 
expense. 

HULK   IV. 
When  Calendar  GaUed-Order. 

Upon  tlie  meeting  of  tlie  eourt,  as  provided  in  Rule  III, 
tlie  law  (».alendar  will  first  be  called  and  disposed  of.  The 
trial  calendar  will  then  be  called,  and  causes  at  issue  upon 
(juestions  of  fact  disposed  of.  Wlien  the  calendar  is  called 
the  causes  will  be  set  for  a  time  certain.  Parties  are  expected 
to  be  ready  to  try  their  causes,  whether  at  issue  upon  ques- 
tions of  law  or  fact,  when  the  calendar  is  called,  and  in  the 
order  in  which  they  are  set.  Parties  may,  prior  to  the  meet- 
ing of  the  (^ourt,  fix  the  day  of  trial  by  stipulation  in  writ- 
ing, subject  to  the  approval  of  the  ccmrt  or  judge.  The  daily 
business  of  the  court  will  be  disposed  of  in  the  following 
order : 

First — The  minutes  of  the  previous  day's  business  shall  be 
read,  approved,  and  signed  by  the  judge. 

Second — Ex  parte  motions. 

Third — Probate  business,  when  there  is  no  contest. 

Fourth — Issues  arising  subsecjuent  to  the  calling  of  the 
calendar  shall  be  set. 

Fifth — Trial  of  causes,  as  previously  set. 

tiixth — Questions  of  law. 

RULE  v. 
Law  Day. 

On   each  Saturday  of   any  session    of  court  held  by  any 

district  judge,  law  questions  shall  take  precedence,  and  be 

heard  without  previous  setting  or  notice. 

RULE   VI. 
Belatin?  to  MotionB. 

When  any  motion  or  proceeding  has  been  noticed,  or  set  for 
a  time  certain,  and  for  any  cause  is  not  heard  at  the  time 
appointed,  the  hearing  of  the  same  shall  be  continued  with- 
out further  order,  and  the  motion  or  proceeding  shall  be 
placed  upon  the  calendar  and  disposed  of  as  other  issues 
thereon. 

RULE    VII. 
Issnee  of  Law— Beoision. 

Any  issue  of  law,  and  any  motion  of  any  nature  or  kind, 
may  be  heard  orally  by  stipulation  of  the  parties,  at  any 
time  or  place  agi'ced  on  in  the  state,  with  the  consent  of  the 
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judge  first  having  jurisdiction  of  the  cause,  or  such  questions 
of  law,  or  motions,  as  the  case  may  be,  may  be  submitted  on 
briefs  to  such  judge,  with  his  consent,  and  the  decision  may 
be  filed  thereafter  at  any  time,  which  decision  shall  fix  the 
time  when  the  decision  of  the  court  is  to  be  complied  with; 
and  in  all  such  cases  the  party  who  is  recjuired  to  act  by  such 
decision,  shall  receive  due  written  notice  thereof  from  the 
opposite  party.  Time  for  complying  with  such  decision 
shall  commence  to  run  from  the  time  when  service  is  made 
in  the  manner  required  by  the  statutes  for  service  of  plead- 
ings in  a  case;  provided,  that  when  the  parties  are  present 
by  their  respective  attorneys  when  the  decision  is  rendered, 
no  notice  shall  be  required. 

RULE   VIII. 
DemiiTrer— Set  Down  for  Trial. 

When  a  demurrer  is  interposed  in  any  case,  if  it  be  made 

to  appear  to  the  satisfaction  of  the  court  that  such  demurrer 

has  not  been  interposed  in  good  faith,  but  merely  for  delay, 

the  defendant  shall   only  answer  upon  such  terms   as  the 

court  may  prescribe,  and  upon  the  filing  of  the  answer,  the 

ease  shall  be  set  down  for  trial  for  as  early  a  day  as   the 

business  of  the  court  will  permit.     Tn  cases  other  than  those 

above  mentioned,  ten  days  shall  be  allowed  to  amend  or 

plead,  as  the  case  may  be,  unless  the  court  by  its  order  fix  a 

different  time. 

RULE   IX. 
Doomnents  and  Pleadings. 

All  documents  and  pleadings,  intended  for  the  files  of  this 
court  shall  be  on  paper  known  as  '* legal  cap,"  of  good  qual- 
ity, and  without  interlineations,  unless  noted  thereon  by  the 
clerk  at  the  time  of  filing.  No  original  pleading  or  paper 
shall  be  amended  by  making  erasures  or  interlineations 
thereon,  or  by  attaching  slips  thereto,  except  by  leave  of 
court.  Copies  of  all  papers  issued  from  this  court,  or  to  be 
used  therein,  which  are  required  by  law,  or  rule  of  court  to 
be  served,  shall  be  upon  legal  cap  paper  in  a  legible  hand, 
and  in  default  of  so  doing,  the  party  failing  shall  be  com- 
pelled to  renew  the  paper,  or  be  precluded  from  using  the 
original,  as  the  court  may  deem  proper. 

RULE   X. 
Motions. 

Motions  in  all  cases,  except  pt  parte  motions,  motions  for 
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continuance,  and  motions  to  amend  pleadingfs  i)ending:  a  trial, 
shall  be  noticed  at  least  five  days  before  the  day  specified  for 
a  hearing,  and  a  copy  of  all  papers  to  be  used  by  the  moving 
party,  except  pleadings  or  other  records  of  the  court,  shall  be 
served  with  the  notice  of  motion.  The  notice  of  motion  shall 
be  in  writing,  and  shall  si)ecify  the  papers  to  be  used  and  the 
names  of  witnesses  to  be  examined  by  the  moving  party,  and 
the  grounds  upon  which  the  motion  is  made;  provided ^  that 
the  court  may,  upon  good  cause  shown,  shorten  or  enlarge 
the  time  for  hearing.  For  a  failure  to  comply  with  this  rule 
the  motion  shall  be  denied. 

HULK   XI. 
Hearing  of  Motions. 

Upon  reading  and  filing  the  notice  of  motion,  with  due 
proof  of  service  of  the  same,  and  of  the  papers  mentioned 
therein,  if  no  one  appears  to  opi)ose  the  motion,  the  moving 
party  shall  be  entitled  to  have  the  motion  decided.  Upon 
the  hearing,  the  affidavits  to  be  used  by  either  party  shall  be 
endorsed  and  filed  before  the  affidavits  shall  be  used.  The 
manner  of  making  motions  shall  be  as  follows: 

First — The  moving  party  shall  read  the  moving  papers,  or 
state  the  contents  thereof,  or  introduce  his  oral  evidence. 

Second — The  party  opposing  shall  then  read  or  state  the 
contents  of  his  opposing  papers,  or  introduce  his  oral  evi- 
dence. 

Third — The  moving  party  may  then  read  his  rebutting 
papers,  or  introduce  oral  evidence,  if  admissible  under  the 
rules  of  practice  in  law  or  equity.  The  counsel  for  the  mov- 
ing party  shall  make  his  argument,  to  be  followed  by  the 
counsel  of  the  opposing  party,  and  the  counsel  for  the  mov- 
ing party  mav  reply. 

RULK    XII. 

Hearing  of  Motions  of  Continuance— Testimony  of  Absentees— Counter  Affi- 
dayit. 

All  motions  for  the  continuance  of  causes  shall  be  made 
on  affidavit;  and,  when  made  on  the  groimd  of  absence  of 
witnesses,  the  affidavit  shall  state: 

First — The  names  of  the  absent  witnesses,  and  their  pres- 
ent residence  or  abiding  place,  if  known. 

Second — What  diligence  has  been  used  to  procure  their 
attendance,  or  depositions,  and  the  causes  of  a  failure  t-o 
l)r()cure  the  same. 
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Third — What  the  affiant  has  been  informed  and  believes 
will  be  the  testimony  of  each  of  such  absent  witnesses,  and 
whether  or  not  the  same  facts  can  be  proven  by  other  wit- 
nesses than  parties  to  the  suit,  whose  attendance  or  deposi- 
tions mig^ht  have  been  obtained. 

Fourth — At  what  time  the  applicant  first  learned  that  the 
attendance  or  depositions  of  su(^h  absent  witnesses  could  not 
l)e  obtained. 

Fifth — That  the  application  is  made  in  {i^ood  faith,  and 
not  for  delay  mei-ely.  And  no  continuance  will  be  granted 
unless  the  affidavit  upon  which  it  is  applied  for  conforms  to 
this  rule,  except  where  the  continuance  is  applied  for  in  a 
mining  case,  upon  the  special  ground  provided  by  statute. 
A  copy  of  the  affidavits  upon  which  a  motion  for  a  continu- 
ance is  made,  shall  be  served  upon  the  opposing  party  as 
soon  as  practicable  after  the  cause  for  the  continuance  shall 
be  known  to  the  moving  party.  Counter  affidavits  may  be 
used  in  opposition  to  the  motion,.  No  amendments  or  addi- 
tions to  affidavits  for  continuance  will  be  allowed  after  they 
have  been  read,  and  no  argument  will  be  heard  on  motions 
for  a  continuance,  except  such  as  relate  to  the  sufficiency  of 
the  affidavits  read  on  the  hearing. 

RULE   XIII. 
Attorneys  as  Witnesses. 

If  the  attorney  or  counsel  of  either  party  offers  himself  as 

a  witness  on  behalf  of  his  client,  and  gives  evidence  on  the 

merits  of  the  cause,  he  shall  not  argue  the  cause,  or  sum  it 

up  to  the  jury,  without  the  permission  of  the  court. 

RULE   XIV. 
Sureties. 

No  attorney  will  be  received  as  surety  on  any  bond  or 
recognizance  to  be  filed  or  entered  into  in  any  action  or  pro- 
ceeding in  this  court. 

RULE   XV. 
Depositions-Interroflratories,  How  Settled. 

A  party  making  application  for  a  commission  to  take  the 
deposition  of  a  witness  out  of  the  state,  shall  serve,  with  the 
notice  of  such  application,  a  copy  of  the  direct  interroga- 
tories; and,  at  least  one  day  before  the  hearing  of  the  appli- 
cation, the  adverse  party  shall  serve  upon  the  moving  party 
a  copy  of  the  cross -interrogatories.  The  direct  and  cross- 
interrogatories   shall   be  settled  at  the  time  of  hearing  the 
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application,  unless  the  eourt  or  judge  otherwise  direct;  pnt- 
vfded,  that  parties  may  agree  to  the  interrogatories  without 
submission  to  the  court  or  judge,  or  may  stipulate  that  the 
depositions  may  be  taken  without  written  interrogatories. 

RULE    XVI. 
DepositioiiB. 

When  a  deposition  is  received  by  the  clerk,  he  shall  endorse 

upon  the  envelope  the  time  of  receiving  it,  and  immediately 

file  it  with  the  papers  of  the  case  in  which  it  was  taken ;  and 

at  any  time  afterward,  upon  the  application  of  any  attorney 

in  the  case,  he  shall  open  the  same,  and  endorse  upon  the 

envelope  the  time  of  opening,  and  the  name  of  the  attorney 

upon  whose  application  it  was  opened,  and  shall  then  file  the 

deposition. 

RULE   XVII. 
Amended  Pleadinflrs. 

In  cases  where  the  right  to  amend  any  pleading  is  not  of 

course,  the  party  desiring   to  amend   shall   serve,  with  the 

noticic  of  application  to  amend,  an  engi'ossed   copy  of   the 

pleading,  with  the  amendment  incorporated  therein,  or  a  copy 

of  the  proposed  amendment,  referring  to  the  page  and  line 

of  the  pleading  where  it  is  desired  that  the  amendment  be 

inserted,  and,  if  the  pleading  were  verified,  shall  verify  such 

amended  pleading,  or  such  proposed  amendment,  before  the 

application  shall  be  heard. 

RULE   XVIII. 
To  strike  Out. 

The  party  moving  to  strike  out  any  part  of  a  pleading 
shall,  in  the  notice  of  motion,  distinctly  specify  the  part 
asked  to  be  stricken  out. 

RULE   XIX. 
Withdrawal  of  Papers. 

No  paper  or  record  belonging  to  the  files  of  the  court  shall 

be  taken  from  the  office  and  custody  of  the   clerk,   except 

upon  the  special  order  of  the  judge  in  writing,  specifying  the 

record  or  paper,  and  limiting  the   time   the   same  may  be 

retained;  but  in  no  case  shall  original  documentarj' evidence 

be  taken  from  the  office  of  the  clerk. 

RULE   XX. 
Additional  Undertakinff-Attaolimentf . 

If  the  undertaking  required  before  issuing  a  writ  of  attach- 
ment is  shown  to  the  satisfaction  of  the  court  or  judge,  upon 
proper  notice,  to  be  insufficient  to  secure  the  party  whose 
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pi-operty  is   attached,  against  damages,  the   court  or  judge 

may  i-equire  an  additional  undertaking  to  be  filed,  and  if  not 

filed,    the   attachment    shall   be   dissolved.     No  attachment 

shall  be  dissolved  by  reason  of  any  defect  in  the  attachment 

papers  that  can  be  amended  without  affecting  the  substantial 

rights  of  the  parties. 

RULE  xxr. 

Trials. 

Upon  a  r(*ference  to  try  all  the  issues,  both  of  fact  and 
law,  and  to  report  a  judgment  thereon,  the  referee  shall  set 
forth  in  his  repoi-t  the  facts  found  and  conclusions  of  law 
s«»parately,  and  shall,  upon  the  day  when  his  report  is  filed, 
serve  upon  the  respective  parties,  or  their  attorneys,  notice 
that  such  i-eport  is  filed;  and  the  trial  of  the  cause  for  the 
purpose  of  notice  and  motion  for  new  trial  shall  not  be  deemed 
(umcluded  until  such  notice  is  served. 

RULE  XXII. 
Appeals— C«rtiiicate  of  Appeal  to  State— Superaedeae. 

When  an  appeal  is  perfected  and  a  proper  undertaking  to 
stay  proceedings  is  filed,  it  shall  stay  all  further  proceedings 
in  the  (roinl:  below,  up(m  the  judgment  or  order  appealed 
from,  or  upon  the  matter  embraced  therein;  and  if  an  execu- 
tion or  other  order  shall  have  been  issued  to  the  sheriff, 
coroner  or  elisor,  he  shall  return  the  same,  with  the  cause 
therefor,  and  his  proceedings  thereunder,  endorsed  thereon 
uix>n  receiving  from  the  clerk  a  certificate,  under  the  seal  of 
the  court,  of  the  perfecting  of  the  appeal.  The  certificate 
shall  state  the  title  of  the  action,  the  filing  and  service  of  the 
notice  of  appeal  and  the  date  of  such  filing  and  service, 
together  with  the  filing  and  approval  of  the  undertaking 
staying  all  proceedings,  and  the  date  of  such  filing  and 
approval;  and  such  certificate  shall  operate  as  a  siippr.sedeas 
of  the  execution,  or  a  va(*ation  of  the  order. 

RULE    XXIII. 
Foreelosiiig  Mortgage- Service  by  Publioation. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails 
to  answer  within  the  time  allowed  for  that  purpose,  or  the 
right  of  plaintiff  as  stated  in  the  complaint  is  admitted  by 
the  answer,  the  couil  may  make  an  order  referring  it  to  some 
suitable  person  as  referee,  to  compute  the  amount  due  to  the 
plaintiff,  and  to  such  of  the  defendants  as  are  prior  incum- 
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brancers  of  the  mortgaged  pi*emises,  and  to  examine  and 
report  whether  the  mortgaged  premises  can  be  sold  in  par- 
cels, if  the  whole  amount  seeuix^d  by  the  mortgage  has  not 
become  due.  If  any  of  the  defendants  have  l)een  served  by 
publication,  the  order  of  reference  shall  also  direct  the  referee 
to  take  proof  of  the  facts  and  cinnimstances  stated  in  the 
complaint,  and  to  examine  the  plaintiff,  or  his  agent,  on 
oath,  as  to  any  payments  which  have  been  made,  and  to  com- 
pute the  amount  due  on  the  mortgage,  preparatory  to  the 
application  for  decree  of  foreclosure. 

RULE    XXIV. 
Farthor  Time. 

When  an  oixier  shall  be  made  enlarging  the  time  to  file  a 
statement  or  affidavits  on  motion  for  new  trial,  the  adverse 
party  shall  have  the  same  number  of  days  to  propose  amend- 
ments or  file  counter  affidavits  as  was  allowed  by  such  order 
to  file  such  statement  or  affidavits. 

RULE  XXV. 
Settled  by  Eeferee. 

When  a  motion  for  a  new  trial  is  made  in  a  cause  tried 

before  a  referee,  the  statement  shall  be  settled  by  the  referee. 

RULE   XXVL 
Undertakingi-Btay  of  Ezeoatioii-Certifloate  to  State. 

No  stay  of  execution  upon  motion  for  a  new  trial  shall  be 
gi'anted  or  allowed,  nor  execution  or  other  proceeding  be 
stayed  in  any  case,  except  upon  the  giving  of  a  good  and 
sufficient  undertaking,  in  the  manner  and  form  as  other 
undertakings  are  given,  to  be  approved  by  the  judge,  with  at 
least  two  sureties,  for  the  payment  of  the  judgment  or  debt, 
or  performance  of  the  act  directed  bj'  the  judgment  or  order, 
in  such  amount  as  may  be  fixed  by  the  judge.  An  order  to 
stay  execution,  or  other  proceedings  in  an  action,  shall  be  of 
no  effect  until  a  copy  of  notice  thereof  is  served  upon  the 
opposite  party,  or  his  attorney,  and  any  other  party  or  officer 
whose  proceedings  are  to  be  stayed  thereby,  unless  said 
attorney  or  officer  be  present  at  the  time  of  making  such 
order.  And  if  an  execution  or  other  order  shall  have  been 
issued  to  the  sheriff,  coroner,  elisor,  or  other  person,  he  shall 
return  the  same  with  the  cause  therefor  and  his  proceedings 
thereunder  endorsed  thereon,  upon  receiving  from  the  clerk 
a  certificate,  under  the  seal  of  the  court,  of  the  granting  of 
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the  stay  of  execution  or  other  proceedings.  The  certificate 
shall  state  the  title  of  the  action,  the  order  staying  the  exe- 
cution or  other  proceedings,  and  the  date  of  such  order, 
together  with  the  filing  and  approval  of  the  undertaking 
above  required,  and  the  date  of  such  filing  and  approval; 
and  suc^h  certificate  shall  operate  as  a  supprsedeas  of  the  exe- 
cution or  a  vacation  of  the  order. 

RULE   XXVII. 
Stipolatioiis. 

No  agreement  or  stipulation  between  the  parties  in  a 
cause,  or  their  attorneys,  in  respect  to  the  proceedings 
therein,  will  be  regarded,  unless  the  same  shall  be  entered 
in  the  minutes  in  the  form  of  an  order,  by  consent,  or  unless 
the  same  shall  be  in  writing,  subscribed  by  the  party  against 
whom  the  same  shall  be  alleged,  or  by  his  attorney  or 
counsel. 

RULE   XXVIII. 
Juror,  How  Ezensed. 

No  juror  shall  be  excused  except  in  open  court;  and  when 
a  juror  is  excused,  the  clerk  shall  immediately  withdraw  his 
name  from  the  box  for  the  period  for  which  he  has  been 

excused. 

RULE  xxix. 
Onardianfl. 

No  person  shall  be  appointed  guardian  ad  litem,  either 
upon  the  application  of  the  infant  or  otherwise,  unless  he  be 
the  general  guardian  of  the  infant,  or  an  attorney  or  other 
officer  of  this  court,  or  is  fully  competent  to  understand  and 
protect  the  rights  of  the  infant;  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  the  adverse  party,  nor  unless  he  be  of 
sufficient  pecuniary  ability  to  answer  to  the  infant  for  any 
damage  which  may  be  sustained  for  his  negligence  or  mis- 
conduct in  defense  of  the  suit. 

RULE  xxx. 
Attomeyi  as  Guardians  Ad  Litem. 

Every  attorney,  or  officer  of  this  court,  shall  act  as  guard- 
ian of  an  infant  defendant,  whenever  appointed  for  that 
purpose  by  an  order  of  the  court.  He  shall  examine  into 
the  circumstances  of  the  ease,  so  far  as  to  enable  him  to 
make  the  proper  defense,  and  shall  be  entitled  to  such  com- 
pen.sation  as  the  court  may  deem  reasonable. 


22  Rules  of  District  Court.  [27th  Nev. 

HULK    XXXI. 
OuardianB  Ad  Litem. 

No  ^ardian  ad  litem  shall  rec^eive  any  money  or  property, 

or  proceeds  of  sale  of  real  estate,  until  he  has  given  security 

by  bond,  in  double  the  amount  of  su(»h  property  or  money, 

with   two   sureties,    who    shall   justify   as   in   other   eases, 

approved  by  the  judge  and  filed  by  the  clerk,  conditioned 

for  the  faithful  discharge  of  his  trust. 

HULK    XXXII. 
To  Furnish  to  the  Clerk. 

The  counsel  obtaining  any  order,  judgment  or  decree,  shall 

furnish  the  form  of  the  same  to  the  clerk. 

HULK   XXXIII. 
To  Be  Filed. 

The  sheriff  shall  file  with  the  clerk  the  affidavit  and  order 
on  which  any  arrest  is  made,  within  five  days  after  such 
arrest  is  made. 

RULK    XXXIV. 
Setax  Costs. 

The  party  against  whom  judgment  is  entered  shall  have 

two  days  after  servi(^e  of  a  copy  of  the  cost  bill  in  which  to 

move  to  retux  costs, 

RULE  XXXV. 
MeohanicB*  Liens. 

In  actions  to  enforce  mechanics'  liens,  other  lienholders 
coming  in  under  the  notice  published  by  the  plaintiff,  shall 
do  so  by  filing  with  the  clerk  and  serving  on  the  plaintiff, 
and  also  on  the  defendant,  if  he  be  within  the  state,  or  be 
represented  by  counsel,  a  written  statement  of  the  facts  con- 
stituting their  liens,  together  with  the  dates  and  amounts 
thereof,  and  the  plaintiff  and  other  parties  adversely  inter- 
ested shall  be  allowed  ^vo  days  to  answer  such  statements. 

KULK   XXX VL 
Motions. 

No  motion  once  heard  and  disposed  of  shall  be  renewed  in 

the  same  cause,  nor  shall  the  same  matters  therein  embraced 

be  reheard,  unless  by  leave  of  the  court  granted  upon  motion 

therefor,  after  notice  of  su(^h  motion  to  tlie  adverse  parties. 

RULE  xxxvii. 
Appeal  from  Justices'  Court— Dismissed,  When. 

When  an  appeal  from  the  justi(*es'  court  to  this  court  has 
been  perfected,  and  the  pai)ers  are  not  filed  in  this  court 
within  fifteen  davs  from  the  dav  of  filing  the  undertakinsr  on 
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appeal,  this  court,  on  the  production  of  a  certificate  from  the 
justice  to  the  effect  that  an  appeal  has  been  taken  and  per- 
fe<*ted,  but  the  papers  have  not  been  ordered  up,  or  tht 
proper  costs  not  paid,  or  upon  showing  that  any  other  neces- 
sary steps  have  not  been  taken,  shall  dismiss  the  appeal  at 
the  cost  of  the  appellant. 

RULE   XXXVIIL 
Appeal  Dismissed,  When. 

The  plaintiff  shall  cause  the  papers  in  a  case  certified  to 

this  court  under  the  provisions  of  the  539th  section  of  the 

practice  act,  to  be  filed  in  the  office  of  the  clerk  of  this  court 

within  fifteen  days  from  the  day  upon  which  the  order  of  the 

justice  is  made  directing  the  transfer  of   the  case.     If  the 

papers  are  not  so  filed  the  case  shall  be  dismissed,  upon  filing 

a  certificate  from  the  justice  to  the  effect  that  he  has  certified 

the  papers  as  recjuired   by  said  section,  but  that  the  same 

have  not  been  ordered  up,  or  the  proper  costs  paid;   or  if  it 

shall  appear  that  such  papers  are  not  filed  in  this  court  by 

reason  of  the  neglect  of  the  plaintiff  to  pay  the  fees  of  the 

clerk  for  filing  the  same. 

RULE   XXXIX. 
Duties  of  Sherilf . 

During  the  time  the  court  remains  in  session  it  shall  be 

the  duty  of  the  sheriff  in  attendance  to  prevent  all  persons 

from  coming  within  the  bar,  except  officers  of  the  court, 

attonieys  and  parties  to,  or  jurors  or  witnesses  in,  the  cause 

or  matter  being  tried  or  heard.     The  sheriff  shall  also  keep 

the  passage  way  to  the  bar  clear  for  ingress  or  egress. 

RULE   XL. 
Instniotions  To  Be  Settled,  When. 

Before  the  argument  begins,  counsel  shall  prepare  their 
instructions,  submit  them  to  the  inspection  of  the  opposite 
party,  and  then  deliver  them  to  the  court.  The  court  will 
hear  objections  to  instructions,  and  will,  when  practicable, 
settle  the  instructions  in  advance  of  the  argument,  and  per- 
mit counsel  to  use  them  when  addressing  the  jury. 

RULE    XLI. 
Trials. 

When  any  district  judge  shall  have  entered  upon  the  trial 
or  hearing  of  any  cause  or  proceeding,  demurrer  or  motion, 
or  made  any  ruling,  order  or  decision  therein,  no  other  judge 
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shall  do  any  acft  or  thing  in  or  about  said  cause,  proceeding, 
demurrer  or  motion,  unless  upon  the  written  request  of  the 
judge  who  shall  have  first  entered  upon  the  trial  or  hearing 
of  said  cause,  proceeding,  demurrer  or  motion. 

KULK  XLir. 
Writs. 

When  an  appli(*aton  or  petition  for  any  writ,  rule  or  order 
shall  have  been  made  to  a  district  judge  and  is  pending,  or 
has  been  denied  by  su(*,h  judge,  the  same  application  or  motion 
shall  not  again  be  made  to  the  same  or  another  district  judge, 
unless  upon  the  consent  in  writing  of  the  judge  to  whom  the 
application  or  motion  was  first  made. 

UULE    XLIII. 
Duties  of  Judge. 

No  judge,  except  the  judge  having  charge  of  the  cause  or 
I)roceeding,  shall  grant  further  time  to  plead,  move,  or  do 
any  act  or  thing  required  to  be  done  in  any  cause  or  proceed- 
ing, unless  it  be  shown  l)y  affidavit  that  such  judge  is  absent 
from  the  state,  or  from  some  other  cause  is  unable  to  act. 

KULE    XLIV. 

Causes  Certified  by  State  Land  Begister. 

When  a  cause  shall  have  been  certified  bv  the  state  land 

register  to  the  district  (*()urt  for  trial,  it  shall  be  the  duty  of 

the  first  applicant,  within  thirty  days  after  receiving  notice 

of  such  certification,  to  file  and  serve  upon  the  adverse  party 

a  complaint  setting  forth  the  facts  upon  which  he  claims  to 

be  entitled  to  the  land.     The  advei-se  party  shall,  within  ten 

days  after  service  of  the  complaint,  file  and  serve  his  answer, 

in  which  answer  he  shall  set  forth  the  facts  upon  whi(»h  he 
relies. 

Ht^LE   XLV. 
Vacating  Judgments,  Orders,  Etc.— Time  to  Amend. 

No  judgment,  order,  or  other  judi(*ial  a<*t  or  pro(»eeding, 
shall  be  vacated,  amended,  modified  or  (*orrected  by  the  court 
or  judge  rendering,  making  or  ordering  the  same,  unless  the 
party  desiring  such  vacation,  amendment,  modific^ation  or 
correction  shall  give  notice  to  the  adverse  party  of  a  motion 
therefor,  within  six  months  after  such  judgment  was  ren- 
dered, order  nuide,  or  acti(m  or  i)roceeding  taken. 
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Beatty,  R.  M July  19, 1871  Cole,  F.  W Jan.  14,  18(i7 

Branson,  Louis Sept.  1,  1875  Cook,  H Feb.  4,  1867 

Brown,  Harvey  S Sept.  4, 1870  Cain,  Wm. Jan.  (J,  1862 


20  Members  op  Nevada  Bar.  [27th  Nev. 


Coats,  J.  M July  1,  1«72  Devlin,  Robert  T.               Nov.  2,  1897 

Cowdery,  J.  F Jan.  14,  1873     DuPuis,  Edmund  T Nov.  16,  1898 

Canfield,  R.  B Mar.  5,  1873    DeLaMatyr,  T.  E July  29,  1899 

Carson,  James  ( J.   July  7,  1878    Ducker,  Edward  A. Jan.  20, 1902 

Creswell,  H.  T July  7,  1874    Dann,  F.  P Apr.  4,  1904 

Coffin,  Trenmor  Oct.  7,  1874 

Curler,  Benj Dec.  1, 1874    Ellis,  Adrian  C Aug.  17, 1863 

Cowie,  Lewis  T Mar.  1,  1875    Edgerton,  Henry Aug.  17, 1863 

Chase,  Edward  R.  July  6,  1875    Edwards,  T.  D Jan.  20,  1864 

Churchman,  Ney  Aug.  11,  1875    Earll,  Warner Jan.  11,  1871 

Cronin,  John Apr.  4,  1876    Evans,  Pierce Nov.  8,  1877 

Crocker,  A.  W.  Nov.  25,  1872    Egan,  James  B July  28, 1894 

Campbell,  Thompson         Jan.  3,  1877    Elliott,  L.  L Dec.  23, 1894 

Clement,  Henry  A Apr.  22,  1878    Eisner,  Milton  S May  6,  1899 

Clough,  Frank  M Nov.  19,  1878 

Campbell,  Alex Jan.  7,  1879    Foster,  J.  C June  2,  1862 
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Campbell,  Fremont Apr.  19,  1880    Ferguson,  P.  D Aug.  22,  1864 

Cheney,  Azro  E July  6,  1880    Flack,  J.  H Oct.  11,  1865 

Curler,  Benjamin  F.         July  11, 1891     Fuller,  Mortimer Mar.  12, 1875 

Clarke,  R.  M Oct.  27,  1891     FIsk,  Arthur  W Oct.  25,  1875 

Chartz,  Alfred  Oct.  6,  1894     Foote,  R.  E Sept.  4,  1876 

Can>enter,  R.  B Sept.  16,  1897     French,  W.  L Apr.  24, 1877 

Copeland,  Edward  E July  5,  1898    Fitzgerald,  A.  L. Sept.  14, 1878 
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Dorsey,  J.  W. July  30,  1877    (Ireeley,  J.  L June  15, 1871 
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Densmore,  Frank  E. Feb.  12, 1894    Graham,  J.  H.,  Jr Mar.  1,  1875 
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(irifflth,  J.  I Apr.  8,  1879    Iloyt,  Chas.  A Sept.  4,  1875 
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Howard,  J.  (i Aug.  21,  18a3    Janin,  Edward   Dec.  23, 1862 
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Hundley,  P.  O Oct.  12,  I86f)  Johnson,  Georgia  J.           July  :i0, 1898 

Hetzel,  Selden May  1,  isai    Johns,  Robinson  L Apr.  5,  1902 
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Khig,  Sam  D.  Apr.  7,  ISiK)    McDonald,  O.  C. Xuv.  23 

King,  Percival  S May  9,  1892    Murphy,  Michael  A Feb.  29 
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r^ird,  Jno.  W.  P. Oct.  20,  1890    McNamee,  Frank  R Apr.  15 
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Morrison,  Robert  F. Nov.  28,  18(«    Noel,  George  N. Apr.  7 
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McKeeby,  L.  C.  July  24, 18f>8    Osborne,  T.  J Sept.  8 

Marshall,  J.  B Dec.  16,  1868    Oliver,  Frank  S May  28 

McElvancy,  John  G Oct.  13, 1809    Oddie,  Tasker  L Nov.  11 

McClinton,  J.  G May  2:5,  1871    Orr,  John  S. Jan.  7 
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Patterson,  Wni June  2 

Pitzer,  J.  S Dec.  23 

Pendergast,  — Jan.  20, 

Pratt,  O.  C. Jan.  20 

Powell,  John,  Jr Apr.  29 

Pierson,  Wm.  M. June  15 

Plummer,  J.  A. July  10 

Poujade,  Joseph Nov.  19 

Patterson,  Webster Dec.  1 

Piatt,  Horace  G.  Jan.  13 

Pyne,  (Jeo.  D Apr.  7 

Porter,  Samuel  T Mar.  18 

Piatt,  Samuel May  28 

Packard,  Peter  N May  16 

Pike,  W.  H.  A July  29 

Parker,  Wm.  O Dec.  21 

Pierce,  Frank Jan.  28 

Petree,  Louis  Edward Jan.  6 

Pittman,  Key Apr.  7 

Pilkin^ton,  Harold  Apr.  30 

Parker,  Joseph  S. Sept.  1 

Price,  Robert  Martin Mar.  5 

(Jueen,  Chas.  L. Sept.  9 

Ralston,  J.  H June  2 

Reardon,  T.  B June  2 

Robinson,  Tod Jan.  20 

Roop,  J.  W. Jan.  21 

Ryan,  Wm.  H Oct.  3 

Rankin,  B.  P May  15 

Robinson,  E.  I. feb.  18 

Rives,  H Mar.  14 

Robinson,  Robert Mar.  14 

Reddy,  P June  28 

Rand,  J.  H Oct.  4 

Robinson,  Seth Jan.  15 

Rankin,  Geo.  A Jan.  11 

Ryan,  Launcelot Apr.  8 

Ryan,  T.  P Nov.  13 

Ritter,  Careton  M. Oct.  8 

Redding,  Joseph  D Oct.  22 

Rlckettil,  A.  H July  19 

Reynolds,  John July  28 

Roberts,  E.  E Oct.  14 

Richards,  Charles  L. Oct.  7 

Reddick,  W.  L Nov.  5 

Reeves,  Charles  R May  7 

Rogers,  Lewis  H July  11 

Reynolds,  Chas.  F July  11 

Robins,  C.  E Jan.  4 
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1888 
1890 
1894 
1894 
18a5 
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1878 
1879 
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1899 
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1902 
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1903 
1901 


Stewart,  Wm.  M June  2, 1862 


Seely,  .Jonas June  2 

Smith,  Horace June  2 

Stewart,  Well June  3 

Steele,  H.  M Dec.  23 

Steams,  L.  O Dec.  23 

Sankey,  Samuel Dec.  23 

Sunderland,  Thomas  Dec.  23 

Sawyer,  George  S.  Aug.  20 

Shuck,  O.  T Apr.  25 

Stephens,  W.  J. Jan.  5 

Sumner,  Charles  A.  Nov.  1 

Seawell,  William  M Oct.  26 

Stephens,  James  A May  29 

Stone,  M.  N Aug.  23 

Smith,  F.M Oct.  11 

Sanderson,  S.  W Oct.  11 

Stonehill,  E.  B May  22 

Sine,  E.  P May  27 

Sears,  William  H Feb.  5 

Scrivner,  J.  J. June  8 

Savage,  J.  A Mar.  5 

Simmons,  Hugh  F Apr.  7 

Stephens,  T.  A July  6 

Sabin,  George  M Mar.  7 

Shafer,  J.  K. Jan.  3 

Soderberg,  N. Jan.  24 

Stocker,  Abner  H Sept.  3 

Sutherland,  W.  J.  July  5 

Stone,  Frank  M. Jan.  24 

Steffan,  Albert July  9 

Sanders,  Benjamin May  8 

Stearns,  A.  T June  2 

Slebert,  H.  O Dec.  16 

Summerfield,  Sardls Jan.  12 

Smith,  Grant  H. Jan.  6 

Scott,  J.  W. Oct.  6 

Sanders,  Garry  E June  5 

Sherran,  Edward  R Oct.  4 

Smith,  Oscar  J. Dec.  2 

Saw^yer,  George  Oaks  Jan.  6 

Sweeney,  James  G. July  30 

Sadler,  Erwin  L. Nov.  12 

Schlagel,  Frank June  12 

Sullivan,  J.  F June  11 

Stewart,  T.  M May  22 

Stone,  Oscar  C. Oct.  30 

Stone,  W.  H Mar.  7 

Schlesinger,  Bert Oct.  1 

Salisbury,  Arthur  N Nov.  15 

Stingley,  Walter  F Mar.  23 

Stoddard,  R.  C July  25 

Sullivan,  F.  H Aug.  28 

Spriggs,  Frederick  W Nov.  24 
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Springmeyer,  (teorge June  18,  HK)4 

Tilford,  Frank  Nov.  28,  IHIvJ 

Taylor,  U.  H.  Jan ,  WA 

Thornton,  Harry  I.  Apr.  .i,  IHWJ 

Thompson,  Robert  Oct.  11,  IW;? 

Tebbs,  Moses  Apr.  14,  1«7() 

Thornton,  Crittenden    .  .  May  19,  1K71 

Thatcher,  A.  M Aug.  21,  1«72 

Tilden,  M.  C Oet.  2:J,  1S7(> 

Tuska,  Wald  J Nov.  11,  1878 

Tompkins,  W.  H.  Aiip.  14,  187:J 

Talbot,  (ieor^e  F July  7,  1881 

Truman,  I).  S Nov.  15,  1881 

Torreyson,  James  I) Jan.  4,  1882 

Taylor,  E.  W.  July  3,  1882 

Thoma.M,  Francis  J.  Sept.  7,  188fJ 

Thackston.O.  M Jan.  7,  1888 

Tait,  Hugh  A Dec.  1,  181)0 

Tilden,  Laura  M July  22,  imi 

Turner,  Merrill Apr.  27,  I8m> 

Tauszky,  Edmund July  12,  imi 

Treadwell,  Wm.  H. June  'M\  Um 

Thompson,  C.  C Nov.  13,  11X)1 

Thompson,  Willard  I).  . .  Jan.  18,  U)()2 
Taber,  E.  J.  L Sept.  12,  1904 

l'nderw(K)d,  J.  (i.  June  10,  18<»2 

Virgin,  I).  \V. ,Tan.  14,  1867 

Varlan,  C.  S June  1,  1872 

Van  Fliet,  W.  C Jan.  5,  1875 

Van  Der  Leith,  E.  I) Jan.  2,  1882 

Virden,  W.  H May  12,  1890 

Van  Duzer,  C.  D.            ..Sept.  12,  1«I8 
Vermilyea,  S.  E May  15,  lf)02 


Williams,  Charles  H. 

...  June  2, 

mu 

Ward,  J.  

..June  11, 

iwe 

W'attson,  John  V 

...Jan.  21, 

IHCA 

Waldron,  Dan  E 

..Jan.  21, 

18(>4 

Wright,  S.  H 

...Aug.  22, 

18(>4 

Wells,  Thomas 

.  May  31, 

18fio 

Whitman,  B.  C 

May  5, 

18().-> 

Wallace,  W.C July  11,  18(>5 

Williams,  John  I Oct.  9,  18(i5 

Webster,  William  Oct.  17,  1865 

W(X)dbum,  William  Jan.  4,  1866 

Williams,  Robert  H.  Jan.  6,  imHi 

Waldo,  H.  A May  20,  18(i7 

Welty,  D.  W Jan.  5,  IWJJI 

Waitz,  Adolphus     Oct.  13,  18<)9 

Whitcher,  J.  W Apr.  20,  1870 

Wren,  Thomas        Mar.  24,  1871 

Williams,  (ieorgi'  R.  May  20,  1871 

Waters,  (leorge  L.     .        June  10,  1872 

Willis,  A.  H June  1,187.') 

Wines,  J.  L.  Sept,  20,  1875 

Witherell,  Charles  A Dec.  26,  m>\ 

Windle,  J.  H.         Mar.  5,  1877 

Wimans,  Joseph  W Oct.  23,  1877 

Whitehill,  Henry  R Jan.  24,  1878 

Wilson,  Alexander  Nov.  19,  1878 

Wescoatt,  W.  H .May  8,  1882 

Willett,  C.  H Oct.  22,  1883 

Wharton,  Z.  F Nov.  9,  1885 

Winnie,  William  E Oct.  3,  1887 

Wheeler,  R.  (i Sept.  2, 188JJ 

West,  Peter     Jan.  6,  1890 

Winterburn,  (i.  H Apr.  U,  1885 

Williams,  E.  L.     Nov.  18, 1885 

Wheeler,  John  T Dec.  1,  1890 

Wilson,  Ramon  E Nov.  10,  1891 

Walling,  J.  M Mar.  28,  1892 

Wilson,  Marion  S Nov.  15, 1894 

Work,  Frank  B July  1,  1895 

Warren,  Harry   Feb.  25,  189() 

Walsh,  John  Emmett   Apr.  27, 1KK> 

Walker,  Charles  A Sept.  16, 1897 

White,  Jay  H July  30, 1898 

Warren,  Anna  M July  29, 189i* 

Williams,  Otto  T June  1,  1901 

Webb,  U.  S Mar.  3, 1902 

Wood,  Sidney  B Mar.  7,  1902 

Willis,  Nelson  W June  17,  1902 

Wilson,  Robert  R .Mar.  9,  1903 

Wiel,  Samuel  C Aug.  1, 1904 
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AfEMBERS  OF  THE  NEVADA  BAR  THE  DATE  OF  WHOSE 

ADMISSION  DOES  NOT  APPEAR  ON  THE 

ROLL  OF  THE  COURT: 

Flandreau,  Chas.  F.  LIndsey,  Chas.  H. 

Flick,  Henry 
Freer,  liCon  I). 


Aldricb,  Louis 
Anderson,  William  F. 
Atwater,  Isaac 


Baker,  John  T. 
Barbour,  William  T. 
Beatty,  H.  O. 
Berry,  George  H. 
Buring,  W.  H. 
Brossman,  €.  M. 
Bramfield,  W.  H. 
Bryan,  Charles  H. 
Bowman,  John 

Cadwalader,  George 
Coffroth,  James  W. 
Cooper,  D. 
Corson,  Dighton 
Croyland,  John 

Davenport,  William  H. 
Doyle,  H. 

Elliott,  A.  B. 


Garber,  John 
(iaston,  Chas.  A. 
Gehr,  Harry  A. 
Gray,  G.  H. 
Griffith,  Chas. 

Harmon,  J.  H. 
Harrison,  M.  D. 
Hereford,  Frank 
Hittell,  G.  H. 
Hubbard,  James  F. 

Kelly,  John  P. 
Kendall,  Chas.  W. 
Kenedy,  James  M. 
Kutz,  Joseph 

Labatt,  — . 
Lewis,  James  F. 


McRea,  J.  B. 
Moss,  James  W. 

Nugent,  John  M. 

Perley,  Duncan  W. 

Quint,  Leander 

Rhodes,  W.  H. 
Rising,  Richard 

Scaniker,  S.  P. 
Steele,  H.  M. 
Street,  H.  C. 

Terry,  David  S. 

Williams,  J.  J. 
Williams,  Thomas  H. 
Worthington,  Harry  G. 
Wood,  William  S. 


REPORTS  OF  CASES 


DETERMINED   IK 


The  Supreme  Court 


OF  THE 


STATE  OF  NEVADA 


JANUARY  TERM,  1903 


[No.  1631.] 

JOHN  W.  WRIGHT,  Plaintiff  and  Petitioner,  v.  THE 
BOARD  OF  COUNTY  COMMISSIONERS  OF 
WASHOE  COUNTY,  G.  R.  HOLCOMB,  T.  K. 
HYMERS,  AND  GEORGE  H.  ERASER,  Defend- 
ants   AND    Respondents. 

K LECTIONS— County  Commissioners— Board  ok  Canvassers- Powers— Termi- 
nation—Candidates  FOR  Lfxsislature-Contest- Remedies. 

1.  Comp.  I^aws  1900,  sec.  2116,  provides  that  the  county  commissioners 
shall  act  as  a  board  of  canvassers,  and  declare  election  returns,  and 
cause  a  certificate  of  election  to  be  given  to  persons  elected  to  any 
legislative  office  within  their  county,  provided  that,  when  the  election 
shall  be  held  for  legislators  or  county  commissioners,  the  district 
judges  shall  canvass  and  declare  the  returns  for  such  legislators  or 
commissioners,  and  the  board  of  county  commissioners  shall  then 
canvass  the  returns  as  to  other  offices,  and  after  such  canvass,  if  it 
shall  appear  that  any  legislator  has  received  u  majority  of  ten  votes 
or  less,  on  the  defeated  candidate's  application  he  may  procure  a 
recount,  which  the  county  commissioners  shall  at  once  make  from 
day  to  day  until  the  votes  of  all  election  precincts  in  which  mistakes 
are  said  to  have  occurred  have  been  recounted,  when  they  shall 
declare  the  result,  etc.  Held,  that  the  county  commissioners  did  not 
become  functi  officio  as  a  canvassing  board  on  their  determination 
of  the  canvass  in  the  first  instance,  or  on  the  delivery  of  the  certificate 
of  election  to  a  legislator  whose  office  was  contested,  so  as  to  deprive 
it  of  power  to  recount  the  votes  In  such  contest. 
VnL.XXVII-3 
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Argument  for  Respondont. 

2.  The  fact  that  the  contestant  of  an  election  for  the  office  of  legislator  had 
a  remedy  to  contest  such  election  before  the  legislature,  as  authorized 
by  Corap.  Laws  19(X),  sees.  1636-1640,  did  not  preclude  him  from  prose- 
cuting his  remedy  by  recount  before  the  board  of  county  commis- 
sioners, as  authorized  by  Comp.  Laws  1900,  sec.  2116. 

Application  by  John  W.  Wrijj^ht  for  a  writ  of  maudate 
against  the  Board  of  County  Commissioners  of  Washoe 
County  and  others  to  compel  defendants  to  recount  ballots 

in  an  election  contest.    Application  granted. 

The  facts  sufficiently  appear  in  the  opinion. 

Thomas  Wren,  for  Petitioner: 

T.  The  boards  of  county  commissioners  have  authority 
and  it  is  tlieir  duty  where  the  majority  for  a  candidate  for 
th<»  Icfjfishiture  is  ten  or  less,  upon  the  face  of  the  returns  as 
made  hy  the  respective  boards  of  election,  upon  the  applica- 
tion of  the  opposing  candidate,  who  appears  to  be  defeated 
on  the  face  of  the  returns,  to  recount  the  ballots  and  award 
a  certificate  of  election  to  the  candidate  who  has  received  a 
majority  of  votes  according  to  the  recount.  (Comp.  Laws 
19()0,  sec.  2116.) 

II.  It  seems  to  have  been  the  intention  of  the  legislatui-e 
by  the  passage  of  this  section  to  give  an  expeditious  and 
cheap  method  of  arriving  at  the  correct  result  of  an  election, 
by  the  recount  of  the  votes  by  the  boards  of  commissioners, 
and  the  correction  of  any  errors  the  inspectors  and  clerks  of 
election  may  have  made  in  the  original  count  in  their 
respective  election  districts. 

III.  The  certificate  of  election  is  only  prima  facie  evi- 
dence of  the  right  to  an  office,  and  is  constantly  disregarded 
by  the  courts,  and  it  would  seem  that  it  was  the  intention  of 
the  legislature  to  confer  upon  the  commissioners  the  power 
to  disregard  it,  when  the  section  passed  without  any  limita- 
tion of  time  within  which  the  application  for  a  recount 
should  be  made. 

Benjamin  Curler,  for  Respondent: 

I.  The  board  having  met  and  canvassed  the  returns  of 
the  election  on  the  11th  day  of  November,  1902,  and  in  their 
discretion   declared  the  result  of   the  election   adversely  to 
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Argument  for  Respondent. 

petitioner,  and  ordered  a  certificate  of  election  to  be  issued 
to  J.  E.  Souchereau,  and  the  certificate  of  election  was  duly 
issued  to  him  on  the  13th  day  of  November,  1902,  and  the 
said  petitioner,  John  W.  Wright,  having  not  made  applica- 
tion to  the  board  for  a  recount  of  the  votes  until  about 
twenty  days  after  the  board  had  so  declared  the  result  and 
certificate  had  been  issued  to  the  party  having  the  majority 
of  the  votes,  a  mandamus  will  not  lie,  upon  the  application 
of  such  party,  to  compel  the  board  to  recount  the  votes  and 
issue  to  him  a  certificate  of  election.  (Magee  v.  Board  of 
Supervisors  of  the  County  of  Calaveras,  10  Cal.  376;  In  re 
Strong,  20  Pick.  484;  Wilson  v.  Supervisors^  12  John.  414; 
Hull  v.  Supervisors,  19  John.  259;  Ex  parte  E.  Nelson,  1 
Cowen,  423;  Ex  parte  Bacon,  6  Cowen,  392.) 

II.  Mandamus  will  not  lie  where  there  is  any  other 
specific,  speedy  and  adequate  remedy.  ( People,  ex  rel.  Smith, 
v.  Olds,  3  Cal.  167 ;  Earpending  v.  Haight,  39  Cal.  189.) 

III.  In  this  case  the  petitioner  has  an  adequate  remedy. 
(Comp.  Laws  1900,  sees.  1636-1640.) 

IV.  After  the  board  had  canvassed  the  vote  as  provided 
by  section  30  of  the  election  laws,  if  no  person  appear  and 
make  application  for  a  I'ecount,  as  provided  by  section  2116, 
(^onip.  Laws  1900,  the  board  must  cause  a  certificate  of  elec- 
tion to  be  made  out  by  the  clerk  of  said  board  to  each  of  the 
persons  having  the  highest  number  of  votes.  The  board  of 
county  commissioners,  in  canvassing  the  returns  of  an  elec- 
tion and  declaring  the  result,  do  not  act  in  a  judicial,  but  in 
a  ministerial,  capacity.  (Calaveras  County  w.  BrocJcuny,  30 
Cal.  325.) 

V.  When  the  board  of  canvassers  have  on(*e  performed 
and  fully  completed  their  duty,  they  have  no  power  after- 
wards to  reconsider  their  determination  and  come  to  a 
different  conclusion.  (Hadley  v.  Mayer,  33  N.  Y.  603; 
State  V.  Warren,  1  Hous.  43.) 

VI.  If  the  board  recount  and  give  the  certificate  to 
another,  such  action  is  a  mere  nullity.  (Brown  v.  Hixon, 
45  Mo.  340;  People  v.  Robertson,  27  Mich.  116;  Opinions  of 
Justices,  117  Mass.  599;  State  v.  Doneworth,  21  Ohio,  N.  S. 
216;  The  People  v.  Supervisors,  12  Barb.  217;  Cooley^s 
Constitutional  Limitations,  4th  ed.  785. 
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Opinion  of  the  Court— Fitzgerald,  J. 

By  the  Court,  Fitzgerald,  J. : 

This  is  an  original  proceeding  in  this  court  for  it  Per- 
emptory writ  of  mandate  to  the  defendants  and  respondents 
above  named  that  they  proceed  forthwith  to  recount  the 
ballots  cast  in  Washoe  county  on  the  4th  of  November  last 
for  the  office  of  assemblyman,  so  far  as  said  ballots  concern 
the  said  petitioner,  Mr.  John  W.  Wright,  and  Mr.  J.  P. 
Souchereau. 

The  facts,  as  they  appear  by  the  record,  may  be  briefly 
stated  as  follows: 

An  election  was  held  on  the  4th  of  November,  1902,  in 
Washoe  county,  at  which  the  said  Wright  and  the  said 
Soucliei^eau  were  candidates  for  the  office  of  assemblyman 
from  Washoe  in  the  legislature  that  will  convene  at  Carson 
on  the  19th  of  this  month.  On  the  11th  of  November  last, 
the  said  defendants  and  respondents  met  as  a  board  of  com- 
missioners and  canvassed  the  vote  of  said  county,  declared 
that  the  said  Souchereau  was  dulv  elected  to  hold  office  bv  a 
majority  of  three  votes,  and  ordered  the  clerk  of  the  said 
board  to  make  out  a  certificate  of  election,  and  hand  the 
same  to  him  on  his  demand  therefor.  On  the  13th  of  last 
November  Mr.  Souchereau  demanded  and  received  said  cer- 
tificate. On  the  loth  of  last  November  Mr.  Wright  filed 
with  the  clerk  of  said  board  his  demand  and  affidavit  for  a 
recount  of  the  votes  cast  for  himself  and  also  those  cast  for 
Mr.  Souchereau.  On  the  1st  day  of  December  last  the  said 
board  met,  took  up  the  matter  of  Mr.  Wright's  demand  for 
a  recount,  and  laid  it  over  until  the  5th  day  of  December 
last.  On  the  2d  day  of  December  last  Mr.  Wright  filed  with 
the  clerk  of  said  board  another  demand  and  affidavit  for  a 
recount  of  said  votes.  On  the  5th  day  of  December  last  the 
said  board  denied  the  demand  or  demands  for  a  recount. 

The  statutory  provision  governing  the  matter  is  section 
2116  of  the  Compilation  of  1900,  as  follows: 

"  2116.  Sec.  13.  The  board  of  county  commissioners  shall 
also  act  as  a  board  of  canvassers,  declare  election  returns,  and 
cause  a  certificate  of  election  to  be  given  by  their  clerks  to  any 
person  who  shall  be  elected  to  any  legislative,  county,  or  town- 
ship office  within  their  county;  provided^  that  when  the  elec- 
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tion  shall  be  held  for  legislators  or  county  commissioners,  the 
district  judge  or  judges  shall  canvass  and  declare  the  election 
returns  for  such  legislators  or  commissioners,  for  which  pur- 
pose all  election  returns  shall  be  sealed  and  delivered  according 
to  law,  to  the  county  clerk,  and  by  him  opened  in  the  presence 
of  the  district  judge  or  judges,  who  shall  declare  the  result  as 
to  the  legislators  or  county  commissioners,  and  the  clerk 
shall  give  to  such  persons  elected  as  legislators  or  county 
commissioners  a  certificate  of  his  election,  and  the  board  of 
county  commissioners  shall  then  canvass  the  returns  as  to 
other  offices;  and,  provided  further,  that  when  said  board  of 
county  commissioners  shall  have  canvassed  the  vote  for 
legislators,  county  and  township  officers,  and  it  shall  appear 
from  such  canvass  that  any  legislator,  county,  or  township 
officer  voted  for  at  such  election  has  received  a  majority  of 
ten  votes,  or  less,  in  such  case  upon  the  application  of  the 
defeated  candidate  for  such  office,  setting  forth,  under  oath, 
that  he  has  reason  to  believe  and  does  believe  that  a  mistake  or 
mistakes  have  occurred  on  the  part  of  the  inspector  of  election 
in  any  election  precinct  or  precincts  in  said  county  sufficient  to 
change  the  result  of  such  election  so  far  as  said  office  is  con- 
cerned, it  shall  then  be  the  duty  of  said  board  of  county 
commissioners  to  immediately  proceed  to  recount  the  ballots 
for  said  office  of  any  or  all  the  precincts  in  said  county 
wherein  any  mistake  or  mistakes  are  alleged  to  have  occurred, 
and  shall  continue  such  count  from  day  to  day  (Sundays 
excepted),  until  the  votes  of  all  the  election  precincts 
wherein  any  such  mistake  or  mistakes  are  alleged  to  have 
occurred  shall  have  been  counted,  and  when  said  count  is 
completed  shall  declare  the  result,  and  issue  the  certificate  of 
election  to  the  party  entitled  thereto,  as  determined  by  their 
said  count,  but  they  shall  in  no  case  be  allowed  to  throw 
out  any  ballot  upon  any  alleged  legal  defect,  if  from  the 
face  of  such  ballot  it  can,  upon  inspection,  be  ascertained 
for  whom  the  elector  intended  to  cast  his  ballot ;  and,  pro- 
vided further,  that  nothing  herein  contained  shall  prevent 
either  party  to  said  proceeding  to  contest  the  right  to  said 
office  in  the  courts,  in  the  manner  now  prescribed  by  law." 
(As  amended  Stats.  1877,  p.  83,  and  Stats.  1879,  p.  118.) 
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On  a  proper  interpretation  of  certain  parts  of  this  section 
the  rights  of  the  parties  to  this  proceeding  depend.  Some 
obscurity,  and  perhaps  contradiction,  in  the  terms  in  which 
the  statute  is  expressed,  exists.  In  the  first  part  of  the  sec- 
tion it  is-  said:  '^Provided,  that  when  the  election  shall  be 
for  legislators,  *  *  *  the  district  judge  or  judges  shall 
canvass  and  declare  the  election  returns  for  such  legislators." 
Thus  far  it  would  seem  that  the  county  commissioners  are 
given  no  authority  to  canvass  or  declare  the  election  returns 
for  legislators,  that  duty  being  by  the  law  cast  on  the  district 
judge  or  judges. 

Further  on,  however,  in  the  section,  the  language  of  the 
statute  assumes  that  the  board  of  county  commissioners  have 
the  power  to  canvass  and  declare  election  returns  for  legisla- 
tors. The  language  is  as  follows:  ^^  A^vd  provided  further, 
that  when  said  board  of  county  commissioners  shall  have 
canvassed  the  vote  for  legislators,  *  *  *  and  it  shall 
appear  from  such  canvass  that  any  legislator  *  *  *  voted 
for  at  such  election  has  received  a  majority  of  ten  votes  or 
less,  in  such  case,  upon  the  application  of  the  defeated  candi- 
date for  such  office  *  *  *  it  shall  then  be  the  duty  of 
said  board  of  county  commissioners  to  immediately  proceed 
to  recount  the  ballots  for  said  office.     *     *    *  " 

All  parties  in  this  proceeding  have  assumed,  as  the  statute 
itself  assumes,  that  the  board  of  county  commissioners  had 
the  right  to  make  the  canvass  and  return  that  it  in  fact  did 
make.  As  the  rights  of  all  concerned  in  this  proceeding 
depend  on  the  correctness  of  said  assumption,  we  shall  pro 
hac  vice  make  the  same  assumption,  and  proceed  to  consider 
the  contention  of  counsel  herein. 

If  we  correctly  understand  counsel  for  respondents,  it  is 
admitted  by  him  that  the  petitioner  once  had  a  right  to 
recount  the  ballots,  the  majority  against  him  being  only 
three,  but  that  through  delay  in  asserting  it  the  right  was 
lost.  The  contention  is:  (1)  That  after  the  board  had  on 
the  11th  of  November,  1902,  met,  canvassed  and  declared  the 
vote,  and  made  its  order  on  its  clerk  to  issue  a  certificate  of 
election  to  Mr.  Souchereau,  and  adjourned,  then  the  members 
thereof  were,  so  far  as  a  canvassing  board,  functi  officio,  and 
that  they  had  no  further  power  over  the  matter,  and  that  the 
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demand  and  affidavit  of  Mr.  Wright  did  not  revive  any 
former  or  confer  any  new  control  over  the  matter;  and  (2) 
if  the  board's  control  over  the  matter  did  not  cease  on  its 
said  adjournment  on  the  said  llth  of  November,  it  did  on 
the  13th  of  November,  1902,  when  Mr.  Souchereau  demanded 
and  received  from  the  clerk  of  the  board  the  certificate  of  his 
election. 

In  support  of  his  two  contentions  counsel  cites  a  number 
of  authorities,  but  none  of  them  are  applicable  to  the  facts 
of  this  case.  In  none  of  the  cases  cited  was  there  a  clause 
of  the  statute  saying  that  a  recount  could  be  had,  except  the 
case  cited  from  117  Mass.  599  (Opinion  of  the  Justices).  In 
that  case  the  justices  of  the  supreme  judicial  court  of  Massa- 
chusetts made  "response"  to  the  governor's  inquiry  that  he 
and  his  counsel,  as  the  statutory  canvassing  board,  ought,  on 
demand,  to  recount  the  ballots  of  certain  towns  named, 
because  the  statute  said  on  demand  the  ballots  of  those 
towns  should  be  recounted  by  them ;  but  that  he  and  his  said 
counsel  ought  not,  on  demand,  to  recount  the  ballots  of  cer- 
tain cities  named,  because  the  statute  made  no  provision  for 
recounting  the  ballots  of  those  cities.  As  to  those  cities,  the 
law  having  made  no  provision  for  a  recount,  a  recount  could 
not  be  had,  but  as  to  the  towns  named  a  recount  could  be 
had,  because  the  law  did  make  provision  for  a  recount  as  to 
them.  The  said  justices  ruled  that  the  said  governor  and  his 
counsel  were  fundi  officio  as  to  the  ballots  of  the  said  cities, 
but  not  as  to  the  ballots  of  the  said  towns.  That  case,  when 
properly  considered,  is  directly  antagonistic  to  the  contention 
of  counsel  here. 

To  say  that  when  the  board  of  county  commissioners  met 
as  a  canvassing  board  on  the  11th  of  November,  made  its 
canvass,  declared  the  result,  ordered  the  certificate  of  elec- 
tion to  issue,  and  adjourned,  at  that  moment  the  right  to 
make  demand  for  a  recount  was  lost,  is  so  to  restrict  the 
right  to  demand  a  recount  under  the  statute  as  to  render  it 
comparatively  worthless.  Until  the  declaration  of  the  result, 
a  defeated  candidate  could  not  make  demand,  because  he 
could  not  until  then  know  that  the  declaration  would  be 
against  him.  As  in  this  case  the  declaration  and  adjourn- 
ment took  place  on  the  same  day,  and,  it  may  have  been. 
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the  one  event  following  the  other  in  rapid  succession,  such 
an  interpretation  of  the  statute  would  practically  give  no 
time  at  all  in  which  to  make  a  demand  for  a  recount.  The 
statute  does  not  make  any  express  limitation  of  time  in 
which  a  demand  for  a  recount  may  be  made.  It  might  be, 
perhaps,  beneficial  if  the  statute  were  made  definite  in  this 
respect,  and  in  other  respects  also  cleared  of  obscurities  and 
uncertainties;  but  that  is  a  matter  for  tribunals  other  than 
this  court.  The  situation  was  not  materially  changed  by  Mr. 
Souchereau^s  receipt  of  his  certificate  of  election  on  the  13th 
of  November.  Without  attempting  to  declare  in  general 
terms  when,  in  such  cases,  time  to  make  demand  for  recount 
would  cease — probably  an  impossible  task — we  simply  say 
that  in  this  case  we  think  the  time  had  not  ceased  on  the 
15th  of  November,  when  petitioner's  demand  for  a  recount 
was  filed  with  the  board  of  county  commissioners. 

('ounsel  makes  another  contention — that  the  mandate  of 
this  court  should  not  issue,  because  the  petitioner  has  another 
remedy,  to  wit,  a  contest  before  the  legislature,  above  men- 
tioned, under  sections  1636  to  1640  of  the  Compiled  Laws  of 
Nevada  of  1900.  True,  the  petitioner  has  probably  the  right 
under  said  section  to  test  the  question  whether  he  or  Mr. 
Souchereau  is  entitled  to  a  seat  in  the  said  legislature,  but 
that  is  not  the  question  here.  The  question  here  is,  did  the 
petitioner,  on  the  showing  made  by  him,  have  the  right  to  a 
recount  of  the  ballots  above  mentioned?  We  think  he  had 
that  right,  and  we  know  of  no  other  way  by  which  he  would 
get  it  than  through  the  action  of  said  ))oard  in  making  the 
recount  demanded. 

It  is  therefore  adjudged  and  ordered  that  the  mandate  of 
this  court  issue  to  the  respondents  above  named  that  they 
forthwith  meet  as  a  board  of  canvassers,  and  make  the 
recount  demanded  by  the  petitioner,  in  accordance  with  the 
views  herein  expressed. 

Belknap,  C.  J.,  and  Talbot,  J.,  concur. 
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THE   STATE   OF  NEVADA,  Respondent,  v.  ADAMO 

BURALLI,  Appellant. 

Ikdictment  —  Sufficiency — Judicial  Notice— Excusing  Juror— E vidkxce— 
Harmless  Error— iNSTRUcrioNS— Weight  of  Evidence. 

1.  Under  a  statute  creating  Lyon  county,  where  the  words  "Lyon  county'* 

are  used  In  the  title,  preamble,  and  indorsement  of  an  indictment, 
and  in  the  charging  part  the  defendant  is  accused  by  the  grand  jury 
of  the  "county  of  Lyon,"  and  the  offense  is  alleged  to  have  been  com- 
mitted at  the  town  of  Dayton,  in  the  '^county  of  Lyon,"  Held  suttlcient. 

2.  A  defective  description  of  the  grand  jury  in  the  body  of  the  indictment 

may  be  cured  by  the  title  and  preamble. 
li.    Courts  will  talce  judicial   knowledge  of   the  fact   that  a  town  fixed  by 
statute  as  a  county  seat  is  located  in  the  county. 

4.  If  such  an  indictment  were  deficient  at  common  law,  it  would  be  good 

under  the  wise  and  liberal  provisions  of  our  criminal  practice  act. 

5.  If  the  trial  court  Is  in  doubt  as  to  the  qualification  of  a  juror,  it  is  not 

error  to  excuse  him;  and  it  is  better  to  do  so,  to  the  end  that  a  fair 
and  free  jury  may  be  obtained,  and  the  risk,  troul)le,  and  expense  of 
a  new  trial  avoided. 

6.  If  conceded  that  a  question  was  improper,  to  which  an  objection  was 

overruled,  the  error  is  presumed  to  be  harmless,  unless  the  answer  by 
physical  illustration  is  shown  by  the  record  to  have  been  detrimental 
to  the  party  making  the  (objection. 

7.  A  surgeon  who  has  held  an  autopsy  may  give  his  opinion  regarding  the 

course  of  the  bullet,  and  incidentally  as  to  the  relative  i)osition  of  the 
parties  at  the  time  the  fatal  shot  was  fired. 

«.  Instructions  (a)  may  be  refused  when  the  legal  propositions  they  con- 
tain are  substantially  embodied  in  the  charge  given  by  the  court,  (h) 
Must  not  assume  facts  not  admitted,  (r)  Should  not  be  argumenta- 
tive, (rf)  The  court  having  charged  the  jury  to  carefully  consider  all 
the  facts,  circumstances  and  evidence,  the  refusal  of  Instructions 
singling  out,  and  laying  stress  upon,  particular  points  in  the  testi- 
mony, was  not  error. 

9.  The  jury  are  the  judges  of  the  testimony,  and  the  verdict  will  not  be 
disturbed  if  there  is  any  substantial  evidence  to  support  it. 

(Syllabus  by  the  Judge.) 

Appeal  from  the  District  Court  of  the  First  Judicial 
District  of  the  State  of  Nevada,  Lyon  ('ounty;  C.  E.  Mark, 
Judge. 

Adamo  Buralli  was  convicted  of  murder  in  the  first  de^jrec*, 
and  he  appeals.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

F.  M.  Huf faker,  for  Appellant: 

I.  The  fourth  assignment  of  error,  to  wit:  "The  court 
erred  in  overruling  defendant's  demurrer  and  motion  before 
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plea  to  set  aside  the  iiidietraent,"  we  will  first  consider. 
These  objections  were  to  the  sufficiency  of  the  indictment, 
l)e(^aiise  it  appears  from  the  charging  part  of  said  indictment 
that  the  grand  jury  presenting  same  was  not  of  the  body  of 
anj'  countv  known  to  the  laws  of  the  State  of  Nevada,  and 
the  venue  was  laid  in  no  county  of  the  State  of  Nevada.  If 
this  be  true,  we  contend  the  court  erred  in  refusing  to  set 
aside  the  indictment.  We  take  it  to  be  axiomatic  that,  in 
criminal  cases,  the  state  must  allege  every  element  of  the 
crime  of  murder  and  that  nothing  in  this  behalf  can  be  pre- 
sumed against  a  defendant.  The  "venue"  is  just  as  essen- 
tial as  ''mali(*e  prepense."  Hence,  if  this  indictment  shows 
no  county  known  to  the  laws  of  the  State  of  Nevada,  it  is 
fatally  defective.  A  county  of  a  state  is  such,  and  such 
only,  as  the  legislature  of  the  state  designates,  and  is  only 
known  in  law  as  designated  for  this  purpose.  The  legisla- 
ture of  this  state  passed  an  act  entitled  "An  act  to  create 
counties  and  establish  the  boundaries  thereof,"  approved 
November  25,  1861,  the  fifth  section  of  which  says  "There 
shall  be  a  county,  to  be  known  as  Lyon  county."  Then  Lyon 
county  is  a  county  of  the  State  of  Nevada,  and  there  can  be 
a  grand  jury  of  Lyon  county,  and  a  crime  can  be  committed 
in  Lyon  county,  and  an  indictment  saying  the  grand  jury  of 
Lyon  county  accused  A.  B.  of  the  crime  of  murder  committed 
in  Lj'on  county  would  be  according  to  law,  and  is  not 
defendant  entitled  to  have  the  state  proceed  against  him 
according  to  law,  and  in  no  other  way?  This  indictment 
says:  "Adamo  Buralli  is  accused  by  the  grand  jury  of  the 
county  of  Lyon,  etc.,  etc.,  at  the  town  of  Dayton  in  the 
county  of  Lyon,  etc.,  et<*."  There  being  no  such  county  in 
this  state  as  tlie  "county  of  Lyon,"  the  venue  is  laid  in  no 
county,  and  the  grand  jury  is  of  no  county  known  to  the 
laws  of  this  state,  and  can  any  presumption  of  this  sort  be 
indulged  in  a  capital  case?  A  county  is  a  municipal  corpo- 
ration, and  as  such  stands  before  the  law,  and  in  civil  mat- 
ters must  sue  and  be  sued  by  its  corporate  name,  and 
certainly  no  less  can  be  charged  in  an  indictment.  Will  any 
one  contend  that  a  suit  can  be  maintained  by  the  "county  of 
Lyon"?  There  is  a  name  of  no  plaintiff,  and,  as  this  court 
has  said,  "The  very  first  step  towards  the  commencement  of 
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an  action  or  proceeding  is  the  filing  of  a  complaint  in  which 
it  is  indispensable  that  there  be  shown  a  plaintiff  and  a 
defendant,  and  without  which  it  is  an  absolute  nullity  and 
renders  void  all  subsequent  proceedings  had  under  it." 
{Mexican  Mill  v.  Yellow  Jacket  Mining  Co.,  4  Nev.  40.) 
Applying  this  to  an  indictment,  must  it  not  show  that  the 
grand  jury  is  of  a  legal  county,  and  that  the  crime  was  com- 
mitted in  such  county?  If  it,  as  this  indictment  alleges,  was 
no  county  for  either,  is  it  not  a  nullity f  I  do  not  find  that 
this  particular  question  has  heretofore  been  raised  in  this 
slate,  and  am  therefore  unable  to  find  any  adjudication  of 
this  court  of  this  question,  but  if,  as  it  must  in  a  civil  case 

0 

on  objection,  a  complaint  that  the  plaintiff,  the  "county  of 
Lyon,"  go  out  of  Court,  is  the  mile  less  strict  regarding  an 
indictment? 

II.  The  first  assignment  of  error  is  to  the  action  of  the 
court  in  excusing  juror  Andrew  Johnson  against  defend- 
ant's objection,  while  being  examined  on  his  voir  dire.  This 
juror  during  his  examination  had  expressed  a  desire  not  to 
be  a  juror  in  a  capital  case,  as  he  preferred  not  to  convict  a 
man  of  a  capital  offense,  but  said  if  he  were  a  juror  and  the 
evidence  warranted  it,  he  would  find  such  a  verdict;  that  he 
has  no  scruples  against  capital  punishment,  and  knew  noth- 
ing of  the  case  at  hand.  This  is  the  purport  of  his  examina- 
tion, and,  on  objection  or  challenge  by  the  state,  the  court 
excused  the  juror,  to  which  action  of  the  court  the  defendant 
excepted  because  the  witness  showed  himself  to  be  what,  in 
law,  is  known  as  an  impartial,  unbiased  juror. 

III.  The  court  erred  in  denying  defendant's  motion  in 
arrest  of  judgment,  and  for  a  new  trial,  which  motion  was 
based  substantially  upon  the  same  grounds  as  those  (contained 
in  the  demurrer  and  motion  to  quash  the  indictment. 

IV.  The  court  erred  in  overruling  defendant's  objection 
to  a  question  asked  Dr.  Dempsey  by  the  state  to  give  his 
opinion  as  to  the  position  of  the  parties  at  the  time  the  shot 
was  fired,  from  his  examination  of  the  wound,  which  objec- 
tion was  on  the  ground  that  it  called. for  an  opinion  merely, 
and  not  for  a  fact,  which  is  not  permissible  in  a  criminal 
case  of  a  capital  character  where  everj-  essential  fact  must  be 
established  by  the  state,  and  the  motion  for  a  new  trial  was 
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on  the  ground  that  the  verdict  is  contrary  to  the  evidence 
and  the  law,  and,  further,  the  error  of  the  court  in  refusing 
to  instruct  the  jury  as  requested  by  the  defendant. 

V.  The  position  of  the  court  and  counsel  for  the  state  and 
myself,  regarding  instructing  the  jury,  was,  they  contended, 
that  the  court,  having  instructed  the  jury  as  to  the  statu- 
toiy  definitions  of  murder  in  the  first  and  second  degrees 
and  manslaughter,  it  was  all  the  court  was  required  to  do,  and 
that  it  was  unnecessary  to  give  any  special  instructions  at 
the  re(}uest  of  defendant,  while  ray  position  was,  and  is,  that 
a  defendant  is  entitled  under  our  laws  to  have  the  jury 
instructed  upon  any  features  of  the  case,  and,  if  warranted, 
to  give  such  instructions  as  may  modify  the  general  statu- 
torv  instructions. 

VI.  The  defendant  contends  that,  as  matter  of  law,  there 
must  be  some  overt  act  or  words  at  the  time  clearly  indica- 
tive of  a  present  purpose  to  do  the  injury;  tlie  defendant 
must  show  that  he  was  actually  assailed,  or  was  at  the  time 
menaced  by  the  deceased  in  such  manner  as  to  induce  him  as 
a  reasonable  person  to  believe  that  he  was  in  danger  of  his 
life  or  of  receiving  great  bodily  harm.  {State  v.  Stewart,  9 
Nev.  130.) 

VII.  The  defendant  contends  that,  as  matter  of  law, 
under  the  evidence,  his  offense  is  not  murder  in  the  first 
degree,  and  therefore  that  the  verdict  against  him  is  con- 
trary to  both  law  and  evidence. 

VIII.  There  being  no  question  that  the  deceased  pro- 
voked the  quarrel  in  the  saloon,  why  did  the  parties,  during 
the  quarrel,  leave  the  saloon!  If  it  were  upon  a  challenge 
to  go  out  and  fight,  as  the  record  seems  to  indicate,  and  the 
deceased  voluntarily  assaulted  the  defendant,  the  most  that 
(tould  be  said  is  th^t  the  killing  occurred  upon  a  sudden 
encounter  and,  as  put  by  Lord  Hale,  1  Hale,  453,  "It  will  be 
but  manslaughter."  This  being  true  at  common  law,  has  our 
statute  changed  it?  If  not,  the  verdict  is  clearly  contrary  to 
law.  (Frost,  138,  296,  w^ith  reference  to  which  it  is  said: 
"It  is  to  be  supposed,  with  regard  to  sudden  encounters, 
that,  when  they  are  begun,  the  blood,  previously  too  much 
heated,  kindles  afresh  at  every  pass  or  blow,  therefore  the 
law,  in   consideration   of  the   infirmities   of  the   flesh   and 
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blood,  has  extenuated  the  offense."     Wharton  on  Horrji'id*-. 
2ded.  363.) 

James  G.  Sireeney,  Attorney -General,  John  h^ihroff,  \)\^ 
triet  Attorney,  and  James  D.  Torreyson,  for  the  Stat^. 

By  the  Court,  Talbot,  J.: 

The  defendant  was  tried,  convicted  of  inurd^-r  in  th«f  fir-^t 
degree,  and  sentenced  to  be  hanged,  und^'r  th*'  followiujc 
indictment: 

"In  the  District  Court  of  the  First  Judi^'ial  I>istri''t  of  t ha- 
state of  Nevada,  Lyon  County.  I'nitf'd  Stati'j?  of  Anj^-Hi-a. 
State  of  Nevada,  Countj-  of  Lyon.  The  Stat^f  of  N«'vada. 
Plaintiff,  against  Adamo  Buralli,  Defendant.  At  a  t^-rin  of 
said  district  court  held  at  the  courthoiiwf  in  th*-  t^»wn  of 
Daj-ton,  Lyon  county,  State  of  Nevada,  on  tlu*  tliirt<-«*fith  day 
of  November,  A.  D.  one  thousand  nine  hnndn-d  and  two,  and 
continuing  in  session  at  the  time  of  finding  thin  indi^'tinent. 
Present,  the  Honorable  C.  E.  Mack,  District  Jndg^.  Adanio 
Buralli  is  accused  by  the  grand  jur>'  of  the  county  of  Lycm, 
State  of  Nevada,  by  this  indictment,  of  the  crime  of  murder, 
committed  as  follows,  to  wit:  That  the  said  Adamo  Buralli 
on  or  about  the  third  day  of  November,  A.  D.  one  thousand 
nine  hundred  and  two,  and  before  the  finding  of  this  indict- 
ment, at  the  town  of  Dayton,  in  the  county  of  Lyon,  State  of 
Nevada,  without  authority  of  law,  and  with  malice  afore- 
thought, he,  the  said  Adamo  Buralli,  being  then  and  there 
armed  with  a  deadly  weapon,  to  wit,  a  pistol  loaded  with 
powder  and  leaden  bullets,  did  then  and  there,  without 
authority  of  law,  and  with  malice  aforethought,  kill  one 
Angelo  Zari,  a  human  being,  by  shooting  him,  the  said 
Angelo  Zari,  with  said  pistol,  contrary  to  the  form,  force,  and 
effect  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people  of  the  State  of 
Nevada.  John  Lothrop,  District  Attorney  in  and  for  Lyon 
County,  State  of  Nevada." 

Indorsed: 

"In  the  District  Court  of  the  First  Judicial  District  of 
the  State  of  Nevada,  Lyon  County.  The  State  of  Nevada, 
Plaintiff,    against  Adamo   Buralli,   Defendant.     Indictment 


46  State  r.  Burai^i.  [27th  Nev. 

Opinion  of  the  C'ourt-Talbot,  J. 

for  Murder.  A  true  bill.  G.  B.  Waldo,  Foreman  of  the 
(iraiid  Jury.  John  Lothrop,  District  Attorney,  Lyon  County, 
Nevada. 

'*Presenti*d  by  the  foreman  of  the  f>:rand  jury,  in  its 
presence,  in  open  court,  and  filed  therein,  this  13th  day  of 
November,  A.  I).  1902.  D.  W.  Melarkey,  Clerk  of  said 
(\)urt.'^ 

Upon  the  aiTaijjnment  the  accused  demurred  and  moved 
to  set  aside  the  indictment  on  the  ground  that  it  laid  no 
venue,  and  charged  no  offense  within  any  county  known  to 
the  laws  of  this  state.  The  action  of  the  court  in  overruling 
these  objections  is  alleged  as  error,  and  on  this  appeal  it  is 
further  contended  that  the  indictment  is  not  shown  to  have 
been  found  bv  the  grand  jurv  of  anv  county  created  bv  our 
statutes.  If  not  too  late,  under  i^iaie  v.  Kmlerigas,  7  Nev. 
.128,  and  State  v.  Harria,  12  Nev.  419,  to  raise  this  point 
after  demurrer  and  trial,  we  do  not  consider  it  as  well  taken, 
for  reasons  hereafter  stated  in  regard  to  the  venue,  and 
because,  as  held  in  a  number  of  decisions,  proper  caption, 
title,  or  preamble  may  aid  a  defective  description  of  the 
grand  jury  in  the  charging  part  of-  the  indictment.  ( Com- 
monwealth V.  Edwards,  4  Gray,  1;  Jeffries  v.  Commonwealth, 
12  Allen,  145;  Commonwealth  v.  Fisher,  7  Gray,  492; 
Sargent  v.  State  (Tex.  Cr.  App.)  ^3  S.  W.  364;  Helt  v.  State, 
52  Ark.  281,  12  S.  W.  r)66.) 

A  grand  jury  in  regular  organization  and  attendance  upon 
a  court  is  necessarily  one  within  and  for  the  county  w^here 
the  court  is  in  session,  and,  where  the  county  and  court  have 
been  properly  descri})ed  in  the  title,  indictments  have  been 
sustained  without  the  name  of  the  county  being  stated  in 
describing  the  grand  jury  in  the  body  of  the  instrument. 
(State  v.  Niger,  4  Ind.  (521;  State  v.  Brady,  14  Vt.  355;  Mor- 
gan V.  State,  19  Ala.  556;  Leonardo  v.  Territory,  1  N.  M.  293; 
Stevens  v.  State,  76  (ia.  97.) 

In  the  last  case  an  indictment  headed  '*  Georgia,  Liberty 
(iJounty,"  was  held  to  show  that  the  grand  jurors  were  drawn 
and  sworn  in  that  county.  In  Missouri,  where  the  caption 
was  omitted,  it  was  held  sufficient  if  it  appeared  from  the 
record  that  the  indictment  was  properly  preferred  by  a  lawful 
grand  jury  to  a  court  having  jurisdiction  over  the  matter. 
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(State  V.  Blahely,  83  Mo.  360;  mate  v.  Freeman,  21  Mo.  481; 
State  V.  Daniels,  66  Mo.  192.) 

The  contention  here  is  that  the  act  of  November  25,  1861, 
states  that  "there  shall  be  a  county,  to  be  known  as  Lyon 
county,"  and  that  it  is  fatal  to  describe  it  in  the  indictment 
as  the  "county  of  Lyon,"  when  it  is  not  so  designated  in  the 
statute.  In  the  title,  commencement,  and  indorsement, 
"Lyon  county"  is  named,  and  the  indictment  is  shown  to 
have  been  presented  by  a  grand  jury  in  the  district  court  of 
that  county.  The  defendant  and  any  person  of  ordinary 
understanding  ought  to  know  what  is  intended  by  either  of 
these  designations,  and  that  the  purpose  of  the  allegation 
was  to  place  the  venue  and  grand  jury  in  that  county,  and 
no  other.  Lawyers,  in  drawing  deeds,  affidavits,  or  any 
paper  in  a  civil  or  criminal  case,  would  be  likely  to  name  the 
county  in  either  of  these  ways.  Section  5,  art.  VI,  of  our 
state  constitution,  which  temporarily  divided  the  state  into 
districts,  provided  that  the  "county  of  Lyon"  should  con- 
stitute the  third;  and  the  act  of  the  legislature  (Stats.  1861-, 
p.  291,  sec.  14)  fixing  the  county  seat  at  Dayton  named  it  in 
the  same  manner;  and,  if  these  objections  are  well  taken,  by 
analogy  there  is  legally  no  county  seat.  A  verdict  entitled 
in  the  proper  court  and  case,  as  this  indictment  is,  would  be 
sufficient  if  it  stated  that  "we,  the  jury,  find  the  defendant 
guilty";  and  it  would  be  presumed,  or  in  case  of  attack 
could  be  shown  by  the  minutes  and  records  of  the  court, 
that  they  had  been  properly  drawn,  selected,  and  sworn  in 
the  action  specified  in  the  title. 

The  objection  is  technical,  at  best,  and  the  substantial 
rights  of  the  defendant  are  not  affected.  In  describing  the 
place  or  jurisdiction,  no  necessity  appears  for  the  same 
accuracy  that  some  decisions  require  in  naming  a  private 
corporation  as  a  party  plaintiff  or  defendant.  In  Woodsides 
v.  State,  2  How.  656,  it  was  urged  that  it  was  not  shown 
where  the  indictment  was  found,  nor  where  the  jury  was 
impaneled.  The  court  held  that  these  particulars  were  set 
out  with  sufficient  certainty,  and  sustained  the  indictment, 
because  it  recited:  "The  State  of  Mississippi,  Wilkinson 
County — sp.  The  Circuit  Court  of  Wilkinson  County.  The 
grand   jurors  of   the   State  of   Mississippi,  impaneled  and 
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sworn,  in  and  for  the  county  of  Wilkerson  and  State  of  Mis- 
sissippi." If  the  county  were  improperly  described  or 
omitted,  the  allegfation  that  the  defendant  killed  the  deceased 
at  the  town  of  Dayton,  in  the  State  of  Nevada,  would  fix  the 
venue.  Courts  take  judicial  knowledge  of  the  division  of  the 
state  into  counties,  and  of  the  location  of  important  towns 
therein,  designated  by  statute,  as  this  is,  for  the  county  seat. 
(State  v.  Ixiffer,  36  Iowa,  422;  Long  v.  State,  1  Tex.  App. 
422;  Lewis  v.  State  (Tex.  Cr.  App.)  24  S.  W.  903;  Ocerton 
v.  State,  60  Ala.  73;  People  v.  Etting,  99  Cal.  577,  34  Pac. 
237;  State  v.  Poivers,  2.">  ('onn.  48;  Huston  v.  People,  53  111. 
App.  501 ;  State  v.  Reader,  60  Iowa,  527,  15  N.  W.  423;  People 
V.  Telford,  56  Mich.  541,  23  N.  W.  213;  State  v.  Pennington, 
124  Mo.  388,  27  S.  W.  1106;  People  v.  Curley,  99  Mich.  238, 
58  N.  W.  68;  Martin  v.  Martin,  51  Me.  366;  Commonwealth 
V.  Desmond,  103  Mass.  445;  Steinmetz  v.  Turnpike  Co.,  57  Ind. 
457;  1  (xreenleaf,  Ev.  sec.  6.) 

In  naming  the  grand  jury  as  of  the  county  of  Lyon,  this 
indictment  follows  the  form  prescribed  by  our  criminal 
practice  act.     It  is  also  provided  in  the  Compiled  Laws: 

"Sec.  4199.  The  indictment  shall  contain  the  title  of  the 
action,  specifying  the  name  of  the  court  to  which  the  indict- 
ment is  presented,  and  the  names  of  the  parties;  a  statement 
of  the  acts  constituting  the  offense  in  ordinary  and  concise 
language,  and  in  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended." 

"Seo.  4208.  The  indictment  shall  be  sufficient,  if  it  can 
be  understood  therefrom:  First — That  it  is  entitled  in  a 
court  having  authority  to  receive  it,  though  the  name  of  the 
court  be  not  accurately  set  forth.  Second — That  it  was 
found  by  a  grand  jury  of  the  district  in  which  the  court  was 
held.  That  the  offense  was  committed  at  some  place  within 
the  jurisdiction  of  the  court. 

"Sec.  4209.  No  indictment  shall  be  deemed  insufficient, 
nor  shall  the  trial,  judgment,  or  other  proceeding  thereon, 
be  affected,  by  reason  of  any  defect  or  imperfection  in 
matters  of  form,  which  shall  not  tend  to  the  prejudice  of  the 
defendant. 

"Sec.  4210.     Neither  presumption  of  law,  nor  matters  of 
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which  judieial  notice  is  taken,  need  be  stated  in  an  indict- 
ment." 

If  the  indictment  were  not  sufficient  at  common  law  these 
statutory  provisions  would  control,  and  cure  the  slight 
irregularities  to  which  objection  is  urged.  As  said  in  Staff 
V.  Colly er,  17  Nev.  286,  30  Pac.  891,  the  ancient  rules 
relative  to  the  strictness  to  be  observed  in  the  language  of 
indictments  have  been  superseded  by  the  wise  and  liberal 
provisions  of  the  Codes.  (State  v.  Millain,  3  Nev.  465,  and 
cases  cited.) 

During  the  impaneling  of  the  jury  one  Andrew  Johnson 
was  drawn  and  examined  on  his  voir  dire,  and,  in  answer  to 
questions  by  defendant,  said  he  knew  nothing  of  the  facts  of 
the  case,  and  had  not  formed  or  expressed  any  opinion,  when 
he  was  passed  by  the  defendant.  The  state  then  asked  him 
if  he  had  any  conscientious  scruples  against  inflicting  the 
death  penalty.  He  replied  that  he  preferred  not  to  sit  as  a 
juror,  as  he  would  hate  to  vote  for  the  death  penalty,  but,  if 
the  evidence  warranted  such  a  verdict,  he  could  vote  for  it. 
The  court  asked  him  if  he  had  any  conscientious  scruples 
against  capital  punishment.  He  replied  that  he  had  not,  but 
that  he  preferred  not  to  vote  for  it,  and  this  was  the  only 
reason  he  had  for  not  wishing  to  sit  as  a  juror.  Thereupon 
the  state  challenged  the  juror  upon  the  ground  that,  from 
the  condition  of  his  mind  as  disclosed  by  his  answer,  it  would 
be  at  a  disadvantage  if  he  were  retained.  The  defendant 
traversed,  and  the  court  sustained  the  challenge.  At  the 
time  the  jury  was  completed  and  sworn,  the  defendant  had 
several  peremptory  challenges  remaining.  As  held  in  State 
v.  Kelly,  1  Nev.  226,  and  State  v.  Larkin,  11  Nev.  315,  he  is 
not  entitled,  as  a  matter  of  right,  and  for  reversal,  to  have 
any  particular  juror  retained,  and  the  allowing  of  challenges 
for  implied  bias  is  not  subject  to  review.  If  the  trial  court 
is  in  doubt  as  to  his  qualifications  it  is  better  to  excuse  him, 
whether  the  condition  of  his  mind  seems  to  lead  him  to  favor 
the  defendant  or  the  state,  and  regardless  of  by  whom  he  is 
challenged,  to  the  end  that  a  perfectly  free  and  fair  jury  may 
be  obtained,  and  the  risk,  trouble,  and  expense  of  a  new  trial 
avoided. 

Vol.  XXVI I M 
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We  quote  the  record  in  relation  to  an  exception  taken  by 
the  defendant  to  the  overruling  of  an  objection  to  a  ques- 
tion asked  Dr.  Dempsey,  a  regularly  licensed  and  practicing 
physician  and  surgeon,  who  had  made  an  autopsy  on  the 
remains  of  the  deceased,  and  had  described  the  wound,  and  how 
the  bullet  had  first  pierced  the  arm  close  to  the  attachment  of 
the  biceps  muscle,  entered  the  right  lung,  cut  the  aorta, 
swung  backward,  went  into  the  left  lung,  and  struck  the 
fifth  rib  and  clavicle: 

■* Question  by  General  Torreyson,  for  the  state:  Where 
would,  in  your  judgment,  from  the  course  of  that  bullet,  the 
defendant,  or,  rather,  the  party,  who  fired  that  bullet,  be? 

'*  Mr.  Huffaker :  I  object  to  the  question  on  the  ground  that 
it  calls  for  the  opinion  of  the  witness,  and  not  a  fact.  It  is 
not  proper  to  state  conclusions,  but  only  facts,  in  matters  of 
that  kind.  Rulings  have  been  recently  made  that  you  can- 
not call  for  opinions  with  reference  to  the  position  of  parties, 
but  simply  state  facts  as  you  know  them. 

"  Mr.  Torreyson :  My  recollection  is  that,  where  a  physician 
has  made  an  examination  as  to  the  course  of  the  bullet,  that 
he  may  testify,  in  his  judgment,  as  to  whether  that  bullet 
came  from  a  person  holding  a  position  lower  or  higher  than 
the  deceased,  or  on  a  level  with  the  deceased.  Perhaps  the 
coat  is  a  silent  witness  enough  to  show  where  it  was.  I 
simply  want  to  show  where  the  bullet  struck. 

"The  Court:     I  think  the  question  is  proper. 

"Defendant  excepts. 

"Q.  I  will  ask  you,  from  the  course  of  the  bullet,  and 
the  examination  you  made  of  the  body,  and  the  post  mortem 
examination,  and  from  all  the  evidence  and  the  other  circum- 
stances, if  you  have  any  doubt  what  was  the  position  of  the 
deceased  at  the  time  the  shot  was  fired? 

"The  Court:  You  mean  relative  to  the  person  firing  the 
shot? 

"  Mr.  Torreyson :  Relative  to  the  person  firing  the  shot? 
A.  No.  (Witness  illustrates  the  position  of  the  deceased 
and  the  person  firing  the  shot.)" 

It  appears  that  the  first  question  stated  (being  the  one  to 
which  exception  is  taken)  was  not  answered  until  after 
another   had   been    asked  without   olgection,  and  was  not 
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answe]:ed  then  unless  the  physical  illustration,  given  more 
directly  to  the  last  question,  be  deemed  an  answer;  and,  if 
so,  such  illustration  is  not  shown  to  have  been  in  any  way 
detrimental  to  the  defendant.  He  and  witnesses  on  his 
behalf  testified  that  the  deceased  struck  him,  and  was  about 
to  strike  him  again  when  he  fired  the  fatal  shot.  If  the 
position  the  doctor  assumed  before  the  jury  corroborated  this 
theor>',  it  was  beneficial  to  the  defendant;  and  if  it  indicated 
that  he  was  to  the  side  or  back  of  the  deceased  when  he 
fired,  or  that  Zari  had  his  hands  down  at  that  time,  it  is 
incumbent  upon  the  defendant  to  have  these  facts  appear  in 
the  statement  on  appeal,  and  to  show  that  some  injury  came 
to  him  from  allowing  the  question,  if  it  were  in  fact  an 
improper  one.  He  has  no  groimd  for  complaint  if  no  answer 
was  given  to  the  question,  or  if  the  answer  corroborated  his 
own  testimony.  However,  if  the  doctor  illustrated  the  posi- 
tions of  the  parties  in  such  a  way  as  to  contradict  the  theory 
of  the  defense,  it  was  permissible  to  have  him,  as  the  surgeon 
who  had  made  the  autopsy,  give  his  opinion  regarding  the 
course  of  the  bullet,  which  was  the  material  point,  and  inci- 
dentally' concerning  the  relative  positions  of  the  parties  at 
the  time  the  shot  was  fired,  as  a  conclusion  based  on  his 
scientific  knowledge  as  applied  to  the  appearance  of  the 
wound. 

It  is  generally  held  that  physicians  may  give  their  opinion 
as  to  the  cause,  effect,  and  consequences  of  wounds,  the 
course  of  the  bullet,  and  the  distance  from  which  the  shot 
was  fired.  (Lawson's  Expert  &  Opinion  Ev.  108.)  See 
Ixmg  v.  Travellers'  Ins.  Co,  (Iowa)  85  N.  W.  24. 

In  Comnwnwealth  v.  Piper,  120  Mass.  190,  and  People  v. 
Schmidt^  168  N.  Y.  578,  Gl  N.  E.  907,  medical  experts  were 
allowed  to  testify  that  the  injury  could  not  have  been  pro- 
duced by  a  single  blow. 

On  a  trial  for  murder  {Davis  v.  ISfate,  39  Md.  355)  it  was 
held  proper  to  ask  a  physician  whether,  from  "the  nature  of 
the  wound  and  fracture,  such  wound  and  fracture  could  have 
been,  or  were  likely  to  have  been,  inflicted  by  the  deceased 
accidentally  falling  into  a  sink";  and  in  Conimanivealth  v. 
Lenox,  3  Brewst.  249,  a  surgeon  was  allowed  to  testify  as  to 
whether,  if  the  deceased  had  been  in  a  stooping  position  at 
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the  time  he  was  struck,  the  bullet  would  have  tal^en  the 
course  it  did. 

The  court  gave  the  jury  a  long  and  able  charge,  fully 
defining  murder  in  the  different  degrees,  manslaughter, 
justifiable  homicide,  the  ingredients  of  self-defense,  reason- 
able doubt,  the  effect  of  intoxication,  the  credibility  to  which 
witnesses  are  entitled,  and  the  various  verdicts  which  they 
might  find  under  the  different  conclusions  that  could  be 
drawn  from  the  evidence.  In  part,  they  were  told:  "If  you 
believe  from  the  evidence,  and  from  all  the  facts  and  circum- 
stances in  the  case,  that  the  defendant  had  reasonable 
gi-ound  for  apprehending  a  design  to  do  him  great  bodily 
harm  by  the  deceased,  and  that  there  was  reasonable  gi'ound 
for  l)elieviiig  the  danger  imminent  that  such  design  would  be 
ac(*()mplished,  and  he  acted  upon  such  appearances,  and 
killed  Angelo  Zari  to  save  his  own  life  or  to  save  himself 
from  receiving  great  bodily  harm,  the  killing  would  be  self- 
defense.  *  *  *  jf  ^  upon  a  review  of  the  testimony,  there 
is  a  reasonable  doubt  remaining  as  to  the  guilt  of  defend- 
ant, he  is  entitled  to  the  benefit  of  such  a  doubt  by  an 
acquittal.  *  *  *  You  are  made  the  sole  judges  of  the 
testimony  and  the  weight  to  be  given  to  the  same,  and  you 
must  therefrom  determine  all  questions  of  fact  involved.  It 
is  your  province  to  award  such  credence  and  weight  to  the 
statements  of  the  various  witnesses  as,  in  your  judgment, 
they  may  be  entitled  to.  In  determining  the  credibility  of 
the  witnesses  examined,  it  is  your  right  to  take  into  con- 
sideration their  interest  or  feeling  in  the  result  of  the  sub- 
ject-matter, their  appearance  or  deportment  while  being 
examined,  the  possibility  or  probability  of  the  truth  of  their 
statements,  as  compared  with  other  testimony  given  or  facts 
established,  and  their  opportunities  for  observation  or  knowl- 
edge of  the  matters  to  which  they  testify,  their  friendly  or 
unfriendly  feelings  toward  either  side,  how  far  they  might  have 
been  contradicted,  etc.  It  is  a  general  principle  of  law  that,  if 
a  witness  has  willfully  sworn  falsely  with  respect  to  a  material 
matter,  you  are  at  liberty  to  disregard  the  testimony  of  such 
witness.  *  *  *  You  must  consider  all  the  evidence  in 
connection  with  the  law  as  given  you,  and  therefrom  reach  a 
decision.     In   doing   so,  you  must   consider,  without   fear, 
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favor,  or  affection,  bias  or  prejudice,  or  sympathy,  compare, 
weig^h,  and  consider  all  the  facts  and  circumstances  shown 
by  the  evidence,  with  the  sole,  fixed,  and  steadfast  purpose 
of  doing  equal  and  exact  justice  between  the  State  of 
Nevada  and  the  defendant  at  the  bar." 

The  instructions  quoted  are  examples  of  the  manner  in 
which  the  charge  covered  the  other  points  of  law  applicable 
to  the  ease. 

It  is  claimed  that  the  district  judge  erred  in  refusing  cer- 
tain instructions  offered  by  the  defendant,  of  which  the  fol- 
lowing are  illustrative:  "First — Gentlemen,  the  defendant 
claims  in  this  case  that  the  killing  of  Zari  on  the  evening  of 
November  3d  was  justifiable;  that  at  the  time  he  fired  the 
fatal  shot  he,  in  good  faith,  honestly  believed  that  he  was  in 
imminent  danger  of  loss  of  life  or  great  bodily  harm ;  and  it 
is  for  you,  gentlemen  of  the  jury,  to  carefully  consider  all 
the  evidence,  facts  and  circumstances  of  the  case  as  proven 
before  you  as  to  this  contention  of  defendant,  and  if,  there- 
from, you  have  a  reasonable  doubt  as  to  whether  the  killing 
was  justifiable  or  not,  the  defendant  is  entitled  to  the  benefit 
of  that  doubt,  by  an  acquittal.  Second — It  appears  from  the 
evidence :  That  on  the  evening  of  November  3, 1902,  defend- 
ant and  deceased  were  in  the  saloon  of  Bonassi.  That  the 
deceased  voluntarily  approached  defendant  while  talking  to 
another  person,  and  demanded  of  defendant  that  he  pay  for 
a  horse.  The  conversation  became  quite  animated,  the 
defendant  being  the  sole  person  to  whom  deceased  was  talk- 
ing. Deceased  during  the  quarrel  threatened  to  break  the 
neck  of  defendant,  and,  if  he  were  not  ashamed,  he  would 
slap  defendant's  face.  And  there  was  sworn  evidence  that, 
prior  to  the  shot,  deceased  assaulted  defendant  and  struck 
him  with  his  fist;  that  at  the  time  defendant  was  disabled  in 
his  right  arm,  and  had  so  been  for  several  years.  All  these 
are  matters  to  be  considered  by  you  in  determining  whether 
the  killing  was  justifiable  or  not.  Refused.  In  conflict  with 
section  12,  art.  VI,  Constitution  of  State  of  Nevada.  C.  E. 
Mack,  District  Judge." 

Defendant's  fourth  instruction  defined  "manslaughter," 
and  stated  that,  if  the  jury  arrived  at  certain  conclusions, 
they  should  find  him  guilty  of  that  crime,  unless  they  believed 
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that  the  killing  was  in  necessary  self-defense,  in  which  event 
they  should  find  him  not  guilt}%  These  matters,  and  the 
legal  principles  embraced  in  the  sixth  and  seventh  instruc- 
tions, were  covered  by  the  charge  of  the  court. 

Defendant's  fifth  instruction — a  long  one — specified  cer- 
tain circumstances  and  a  train  of  facts  for  the  consideration 
of  the  jury. 

Taking  the  refused  instructions  together,  they  were  all 
open  to  one  or  more  objections.  They  repeated  propositions 
of  law  given  by  the  district  judge,  or  assumed  facts,  or  were 
argumentative,  or  laid  special  stress  upon  particular  circum- 
stances. 

A  defendant  is  entitled  to  have  instructions  given  to  the 
jury  embodying  every  legal  principle  applicable  to  his  case, 
but  not  necessarily  in  any  particular  language.  The  tend- 
ency of  courts  is  to  give  too  many  instructions. 

It  has  often  been  held  proper  for  the  court  to  refuse 
instructions  if  they  are  given  in  substance  in  its  charge,  and 
the  judgment  will  not  be  reversed  for  such  refusal  when  it 
appears  from  the  record  that  the  law  of  the  case  has  been 
laid  down  properly  and  fairly  b\'  the  trial  judge.  (State  v. 
Ward,  19  Nev.  800,  10  Pac.  133;  State  v.  CardeUi,  19  Nev. 
330,  10  Pac.  433;  State  v.  (V Connor,  11  Nev.  416;  State  v. 
Anderson,  4  Nev.  26.");  State  v.  Millahx,  3  Nev.  409;  State 
V.  Borer,  13  Nev.  17;  State  v.  Mel  jane,  15  Nev.  345;  Thomp- 
s&n  V.  Poivning,  15  Nev.  195;  State  v.  St.  Clair,  16  Nev.  207; 
State  V.  Waterman  1  Nev.  543;  State  v.  Reno  (Kan.)  21 
Pac.  803;  People  \.  Chadin'rk  (Utah)  25  Pac.  737;  People 
McCoy  (Cal.)  12  Pac.  212;  T.  S.  v.  Camp  (Idaho)  10  Pac. 
226;  State  v.  Frederich  (Wash.)  30  Pac.  328;  Kichard.son 
V.  IToyt,  60  Iowa,  68,  14  N.  W.  122;  Mo,  Pac.  Rij.  Co.  v. 
Chrifitman,  65  Tex.  369;  Wannaclx  w.  Mayor,  53  Ga.  162; 
Thompson  v.  Hovey,  43  111.  198;  Corn.  v.  Farrell,  160  Mass. 
525,  36  N.  E.  475;  Abbott's  Trial  Brief  (Crim.)  615,  note  8, 
citing  many  cases;   State  v.  Maher,  25  Nev.  470,  62  Pac.  236.) 

It  is  also  well  settled  that  under  article  VI,  section  12,  of 
our  constitution,  and  in  many  states  having  similar  provi- 
sions, an  instruction  which  assumes  facts  in  dispute,  or  that 
are  not  admitted,  is  erroneous.  This  does  not  interfere  with 
the  riffht  of  the  court  during  the  trial  to  state  the  testimonv 
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or  what  a  witness  said,  without  assuming  whether  it  is  true; 
leaving  the  jury  to  draw  its  own  inference  as  to  what  it 
establishes.  (2  Thompson  on  Trials,  sees.  2280-1-2;  State 
V.  Harl'in,  7  Nev.  377;  State  v.  Tickel,  13  Nev.  503;  State  v. 
Warren,  18  Nev.  459,  5  Pac.  134;  State  v.  Duffy,  6  Nev.  138; 
State  y.Ah  Tong,  7  Nev.  148;  Oerhauser  v.  Ins,  Co,,  7  Nev. 
175;  Static  V.  McGinnis,  5  Nev.  338;  Tognini  v.  Kyle,  17  Nev. 
217,  30  Pac.  829,  45  Am.  Rep.  442.) 

It  is  also  the  rule  that  instructions  argumentative  in  their 
nature  should  be  refused.  (2  Thompson  on  Trials,  sec.  2301 ; 
People  V.  McNamura.  94  Cal.  509,  29  Pac.  953;  Sackett's 
Instructions  to  Juries,  2d  ed.;  Jones  v.  R.  R,  Co,,  107  Ala.  400, 
18  South.  30;  Morris  v.  Lachman,  68  Cal.  112,  8  Pac.  799; 
Hays  v.  Qainesville  St.  R.  Co,,  70  Tex.  602,  8  S.  W.491,  8  Am. 
St.  Rep.  624;  Teague  v.  Lindsey,  106  Ala.  266,  17  South.  538; 
Kirk  V.  Wolff  Man,  Co.,  118  111.  567,  8  N.  E.  815;  Hayes  v. 
State,  58  Ga.  35;  Merntt  v.  Merritt,  20  111.  65;  Am.  B,  Soc.  v. 
Price,  115  111.  623,  5  N.  E.  126.) 

Nor  is  the  court  required  to  lay  stress  on  particular  points 
in  the  testimony,  when,  as  in  this  case,  the  jury  has  been 
told  to  carefully  consider  all  the  facts  and  evidence. 

It  may  be  well  to  allow  the  trial  judge  some  latitude  and 
discretion  about  calling  their  attention  to  important  or 
obscure  matters,  but,  if  it  were  incumbent  upon  the  court  to 
specify  and  direct  them  to  consider  every  detail  or  fact  that 
the  attorney  might  wish  to  insert,  it  would  result  in  giving 
undue  prominence  to  parts  of  the  testimony,  and  in  load- 
ing instructions  with  much  that  ought  to  be  left  to  the 
argument  of  counsel.  In  this  particular  the  refused  instruc- 
tions were  not  upon  the  law  of  the  case,  but  upon  the 
inference  to  be  drawn  from  the  evidence,  and  this  was  a 
matter  peculiarly  within  the  province  of  the  jury.  The 
defendant  could  not  properly  embody  in  an  instruction  a 
part  of  the  circumstances,  isolate  them  from  all  the  other 
facts,  and  demand  that  the  court  instruct  the  jury  as  to  the 
weight  to  be  given  them,  independently  of  all  the  other  proof 
in  the  case.  (Coffin  v.  U.  S.,  162  U.  S.  664,  16  Sup.  Ct. 
943,  40  L.  Ed.  1109;  People  v.  Biron,  94  Cal.  256,  29  Pac. 
504;  People  v.  Bemousset  (Cal.)  12  Pac.  789;  Sackett's 
Instmctions   to  Juries,  (2d  ed.)  sees.  12,  13,  14;    Evans  v. 
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George,  80  111.  54;  Calef  v.  Thomas,  81  111.  479;  Cushman  v. 
Cogswell,  86  111.  62;  Ghesney  v.  Meadmes,  90  111.  431;  Graves 
V.  Cohvell,  90  111.  612;  /ns*.  Co.  v.  ZiJf/r/p,  33  Mich.  146;  Chase 
V.  /^mA7  Ironworks,  55  Mich.  139,  20  N.  W.  827;  Jones  v. 
Jones,  57  Mo.  141 ;  Campbell  v.  People,  109  111.  566,  50  Am. 
Rep.  621;  mic/f.s/«^^fr  v.  t^tate,  99  Ind.  290,  50  Am.  R^p.  94; 
Goodwin  v.  State,  96  Ind.  550;  Fine  v.  jS7.  Lowfs  Pwft.  Schools, 
39  Mo.  67;  i?fn.'?o»  v.  State  (Tex.  Cr.  App.)  69  S.  W.  166; 
Drainage  Commons  v.  ///.  Cen,  E,  R.,  158  111.  353,  41  N.  E. 
1073;  Hickory  v.  U.  S,,  160  U.  S.  408,  16  Sup.  Ct.  327,  40 
L.  Ed.  474;  Gross  v.  Schaffer,  29  Kan.  442;  Reber  v.  Her- 
ring, 115  Pa.  599,  8  Atl.  830;  Webb  v.  Lees,  149  Pa.  15,  24 
Atl.  169;  Reed  v.  Reed,  56  Vt.  492;  iV^  Y.  R.  Co.  v.  Thomas, 
92  Va.  606,  24  S.  E.  264;  Dmican  v.  Freeman,  109  Ala.  186, 
19  South.  433;  2  Thompson  on  Trials,  sec.  2330.) 

The  court's  charge,  directing  the  jury  to  consider  all  the 
facts  and  circumstances,  was  broad  enough  to  include  these 
matters  detailed  in  the  defendant's  instructions. 

In  Thompson  on  Trials,  vol.  2,  sec.  2330,  a  number  of  cases 
are  cited  in  support  of  the  statement  in  the  text  that  instruc- 
tions should  not  be  so  drawn  as  to  direct  the  attention  of  the 
jury  to  prominent  features  in  the  testimony  on  one  side  of 
the  case,  while  sinking  out  of  view  or  passing  lightly  over 
portions  of  the  evidence  on  the  other  side  which  deserve  equal 
attention. 

Defendant  further  contends  that  the  judgment  ought  to  be 
reversed  because  it  is  not  supported  by  the  evidence.  Several 
of  his  witnesses  gave  testimony  which  by  itself  would  reduce 
the  offense,  but  that  on  the  part  of  the  state  is  sufficient  to 
sustain  the  judgment.  This  court  has  repeatedly  held  that 
it  will  not  disturb  the  verdict  if  there  is  any  substantial 
evidence  to  support  it. 

We  find  no  error  in  the  record  prejudicial  to  the  defendant. 
The  judgment  and  order  denying  the  motion  for  a  new  trial 
are  affirmed,  and  the  district  court  is  directed  to  fix  a  time 
for  having  its  sentence  carried  into  effect  by  the  warden  of 
the  state  prison,  to  whom  the  sheriff  will  be  ordered  to 
deliver  the  defendant. 

Belknap,  C.  J.,  and  Fitzgerald,  J.,  concur. 
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[No.  1636.] 

Ex   Parte  J.  FINNEGAN. 

Indian— IifToziCATiNO  Liquob— Sale— Attempt   to    Sell— Conviction— Stat- 

UTOBY    PROYIBION, 

1.  Cutting's  Compilation,  sec.  4377,  prOYiding  that  in  all  cases  the  defendant 
may  be  found  guilty  of  an  attempt  to  commit  the  offense  charged, 
applies  to  all  cases  then  or  thereafter  defined  by  statute,  and  therefore 
one  charged  under  a  later  statute  with  selling  liquor  to  an  Indian 
may  be  convicted  of  an  attempt  to  commit  that  offense. 

Appucation  for  writ  of  habeas  corpus.    Writ  dismissed. 

Samuel  Platt^  for  Petitioner. 

James  G.  Sweeney,  Attorney -General,  for  the  State. 

By  the  Court,  Belknap,  C.  J.: 

The  return  to  the  writ  of  habeas  corpus  shows  that  peti- 
tioner was  charged  with  the  crime  of  selling  ardent  spirits  to 
an  Indian,  and  convicted  of  an  attempt  to  commit  that 
offense. 

It  is  contended  that  the  judgment  is  void,  and  the  restraint 
illegal  for  the  reason  that  the  conviction  was  of  a  different 
offense  from  that  charged.  This  contention  is  answered  by 
the  provisions  of  our  criminal  practice  act  (section  4377, 
Cutting's  Compilation),  as  follows: 

"Sec.  412.  In  all  cases  the  defendant  may  be  found 
guilty  of  any  offense  the  commission  of  which  is  necessarily 
included  in  that  with  which  he  is  charged  in  the  indictment, 
or  may  be  found  guilty  of  an  attempt  to  commit  the  offense 
charged." 

It  is  said  that  the  above  section  having  been  enacted  in 
the  year  1861,  and  long  prior  to  the  existence  of  the  statute 
prohibiting  the  sale  of  ardent  spirits  to  Indians,  the  later 
statute  is  not  within  the  operation  and  effect  of  the  elder  one. 

Section  4377  is  part  of  the  criminal  practice  adopted  at 
the  first  session  of  the  legislature  as  a  general  rule  of  pra(*.- 
tice  for  the  trial  of  criminal  cases,  and  is  applicable  to  all 
cases  then  or  thereafter  defined  by  statute. 

Let  the  writ  be  dismissed,  and  the  petitioner  remanded  to 
the  custody  of  the  warden  of  the  stat«  prison. 
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STATE  OF  NEVADA,  ex  rel.  GEORGE  WATT, 
Relator,  v.  W.  D.  JONES,  as  District  Judge  of 
THE  Third  Judicial  District  op  the  State  op 
Nevada,  and  the  Third  Judicial  District  Court 
OP  THE  State  op  Nevada,  Respondents. 

Certiorari— Dismissal  of  Action  To  Be  Reviewed— Effect— Costs. 

1.  Where  the  action  to  review  for  which  certiorari  is  brought  is  dismissed 

by  the  successful  party  on  the  service  of  the  writ,  at  his  own  costs, 
the  writ  will  also  be  dismissed. 

2.  Where,  on  service  of  a  writ  of  certiorari,  the  successful  party  dismisses 

the  action,  it  is  a  confession  of  error,  and  the  costs  of  the  certiorari 
will  be  awarded  petitioner,  without  regard  to  whether  the  case  was  a 
proper  one  for  certiorari. 

Certiorari  by  the  State  of  Nevada,  on  the  relation  of 
Oeorge  Watt,  against  the  Third  Judicial  District  Court  of 
the  State  of  Nevada  and  others,  to  review  an  action  in  which 
petitioner  was  defendant  and  one  Easton    plaintiflF.     Writ 

dismissed. 

The  facts  sufficiently  appear  in  the  opinion. 

Torreyson  <£•  Sutnmer field,  for  Relator: 

I.  The  writ  was  granted  in  this  case  returnable  on  the 
17th  day  of  this  month.  On  that  day  the  case  was  argued 
before  this  court.  To  the  petition  a  demurrer  was  filed  upon 
the  ground  that  the  petition  did  not  state  facts  sufficient  to 
autliorize  the  issuance  of  the  writ,  because  it  appears  from 
said  writ  that  said  Watt  has  a  plain,  speedy  and  adequate 
remedy  at  law  for  all  of  the  matters  complained  of  in  said 
petition.  We  know  of  no  better  authorities  upon  this  ques- 
tion than  our  own  statute  and  the  decisions  made  by  this 
court  and  we  cite  the  court  to  Comp.  Laws  1900,  sees.  3531- 
3537,  and  authorities  there  cited. 

II.  We  had  no  plain,  speedy  and  adequate  remedy.  It  is 
a  fact  of  which  this  court  has  knowledge  that  the  proceeding 
which  is  sought  to  be  reviewed  has  been  dismissed  since  the 
beginning  of  the  proceedings  in  certiorari.  By  dismissing 
them  they  have  confessed  that  the  court  had  no  jurisdiction. 
The  inquiry  in  this  f^roceeding  is  limited  to  the  question  of 
jurisdiction.  The  complaint  shows  upon  its  face  that  the 
court   had  no  jurisdiction  because  neither   party  had  been 
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declared  elected,  and,  having  no  jurisdiction,  no  restraining 
order  could  be  issued.  (Comp.  Laws  1900,  sees.  1621- 
1623.)  The  statute  provides  that,  in  order  to  contest  the 
right  to  an  election,  some  one  must  be  declared  duly  elected, 
and  in  the  original  complaint  brought  in  the  district  court  of 
Lander  county,  it  is  not  alleged  that  either  Easton  or  Watt 
was  duly  declared  elected,  and  therefore  the  court  had  no 
jurisdiction  to  issue  its  restraining  order. 

in.  The  existence  of  a  remedy  by  appeal  or  writ  of  error 
is  no  bar  to  certiorari  to  correct  a  usurpation  of  jurisdiction 
when  applied  for  in  proper  time.  (Vol.  2,  Spell,  on  Extra. 
Belief,  sec.  1918  and  note  2;  sec.  1928;  Paul  v.  ArmHtrang, 
1  Nev.  82-95.) 

Thomas  Wren,  for  Respondent: 

The  following  is  filed  concerning  the  sections  of  the 
statute  bearing  on  jurisdiction,  vacating  orders,  demurrers 
and  appeals,  also  in  relation  to  setting  time  for  hearing: 
Jurisdiction,  Comp.  Laws  1900,  sees.  3531,  3537,  117,  2520; 
Constitution  of  Nevada,  art.  VI,  sec.  6;  Demurrer,  Comp. 
Laws  1900,  sec.  3135;  Vacating  Orders,  Comp.  Laws  1900, 
sec.  3433;  Appeals,  Comp.  Laws  1900,  see.  3435;  Setting 
Time  for  Hearing,  Comp.  Laws  1900,  sec.  1626. 

Per  Curiam: 

A  writ  of  certiorari  was  heretofore  issued  for  the  purpose 
of  reviewing  the  proceedings  in  the  case  of  Easton  against 
Watt,  then  pending  in  the  Third  judicial  district  court.  The 
return  to  the  writ  shows  that  upon  the  day  of  its  service 
that  case  was  dismissed  by  plaintiff,  Easton,  upon  his  own 
motion  and  cost.  The  purpose  of  the  writ  having  been 
accomplished,  no  advantage  now  can  result  to  petitioner  by 
a  further  examination  of  the  return. 

The  dismissal  of  the  case  in  the  district  court  was  a  con- 
fession of  error,  .and  petitioner  should  have  (iosts,  without 
considering  the  question  whether  this  was  or  not  a  proper 
case  for  certiorari. 

It  is  ordered  that  the  writ  be  dismissed,  and  that  the  costs 
be  taxed  against  respondents. 

Talbot,  J.,  did  not  participate  in  this  decision. 
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STATE  OF  NEVADA,  ex  rel.  H.  W.  MILES,  et  al., 
AS  THE  Board  op  School  Trustees  op  the  Dei^a^mar 
School  District  No.  18,  Lincoln  County,  Nevada, 
Relators,  v.  SARAH  WEDGE,  as  School  Superin- 
tendent OF  PuBuc  Schools  of  Lincoln  County, 
Nevada,  Respondent. 

School  Funds— Appobtionmert— Census— County  Superintendent's  Right 
TO  CoBBECT— Mandamus— iNSUFFiaENCY  of  Answer— Leave  to  Amend— 
Affidavits- Effect. 

1.  Comp.  Laws  1900,  sec.  1301,  makes  it  the  duty  of  the  census  marshal  to 

take  annually  a  census  of  school  children  in  his  district,  and  report  it 
to  the  county  superintendent.  Section  1303  provides  that,  if  the 
county  superintendent  believes  that  a  correct  report  has  not  been 
returned,  he  may  appoint  a  census  marshal,  and  have  the  census 
retaken.  Section  1338  requires  the  superintendent  to  apimrtion  the 
school  moneys  among  the  several  school  districts  of  his  county  on  the 
basis  of  the  census.  Held^  that  the  superintendent  has  no  power  to 
correct,  without  ordering  a  new  census,  the  census  marshal's  report, 
and  make  his  apportionment  of  school  moneys  on  the  basis  of  such 
corrected  report. 

2.  While  affidavits  filed  in  support  of  an  answer  to  a  writ  of  mandamus 

cannot  be  considered  on  a  hearing  of  a  demurrer  to  the  answer,  they 
may  bear  upon  the  question  of  whether  respondent  should  have  time 
to  file  an  amended  answer. 
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3.  Comp.  Laws  1900,  sec.  1301,  requires  an  annual  school  census  of  all  school 
children  of  the  district  on  the  1st  day  of  May,  which  shall  be  reported 
tu  the  county  superintendent  by  the  15th  of  June.  Section  1903  pro- 
vides that  if  *^at  any  time"  the  superintendent  has  reason  to  believe 
that  a  correct  report  has  not  been  returned,  he  may  have  the  census 
retaken.  In  response  to  mandamus  to  compel  payment  of  additional 
school  moneys  to  a  district  on  the  basis  of  a  census,  the  superintend- 
ent alleged  that,  of  the  152  children  enumerated  in  the  report,  62  were 
not  residents  of  the  district  on  the  1st  of  May,  and  that  the  report  was 
fraudulent  in  that  regard.  Held  that,  as  the  statute  contemplated 
ascertaining  at  a  subsequent  time  the  children  who  were  residents  on 
the  Ist  of  May,  the  superintendent,  on  a  demurrer  being  sustained 
to  his  answer,  would  be  given  time  in  which  to  order  a  new  census, 
and  set  it  up  by  way  of  amended  and  supplemental  answer. 

Mandamus  by  the  State  of  Nevada,  on  the  relation  of  H. 
W.  Miles  and  others,  as  the  Board  of  School  Trustees  of 
Delainar  School  District,  No.  18,  in  Lincoln  County,  against 
Sarah  Wedge,  as  County  Superintendent  of  Public  Schools 
of  Lincoln  County.  On  demurrer  to  respondent's  answer  to 
an  alternative  writ.  Demurrer  sustained,  and  respondent 
given  time  to  file  amended  answer. 

The  facts  sufficiently  appear  in  the  opinion. 

tiamuel  Piatt  and  F.  R.  MrXamee,  for  Relators: 

I.  The  duty  of  the  several  county  superintendents  of 
schools  is  prescribed  by  statute.  These  duties  ascribe  to  the 
county  superintendent  both  judicial  and  ministerial  func- 
tions. There  are  occasions  when  judgment  and  discretion 
control  the  duty,  but  in  the  main  the  county  superintendent 
acts  according  to  the  prescribed  letter  and  spirit  of  the 
statute.  One  of  the  duties  of  the  county  superintendent  is  to 
make  the  apportionment  for  the  support  of  the  schools  of 
the  several  districts  within  his  particular  jurisdiction.  The 
law  prescribes  how  that  apportionment  shall  be  made  and 
upon  what  basis  the  respective  amounts  shall  be  estimated. 
The  legislature  has  enacted  that  a  census  marshal  shall  be 
appointed  who  shall  file  a  printed  return  of  the  number  of 
children  between  the  ages  of  six  and  eighteen  years  residing 
within  his  particular  district.  If  the  county  superintendent 
should  be  dissatisfied,  for  any  reason,  with  the  return  of  any 
census  marshal,  the  law  imposes  a  duty  in  the  nature  of  a 
privilege  empowering  the  said  county  superintendent  with 
the  right  to   order  a  retaking  of  the  census.    If  no  new 
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census  is  ordered,  the  statute  makes  it  absolutely  obligatory 
upon  the  county  superintendent  to  make  the  apportionment 
as  prescribed  by  law.  A  refusal  to  do  so  is  a  violation  of  duty 
and  a  breach  of  the  law. 

II.  The  answer  admits  that  respondent  failed  to  order  a 
new  census  taken.  The  answer  admits  that  respondent  was 
advised  by  officials  competent  to  advise  her,  and  from  whom 
she  was  duly  authorized  to  secure  advice,  to  retake  the  census 
of  said  district,  but,  upon  further  advice  from  the  state 
superintendent  of  public  instruction,  respondent  did  not 
retake  said  census. 

III.  This  honorable  court  has  established  these  princi- 
ples of  law  as  applicable  to  cases  like  the  present.  ( 1 ) 
The  presumption  of  the  law  is  that  the  c'cnsus  marshal  did 
his  official  duty  and  that  his  report  is  correct.  (2)  If  the 
return  of  the  marshal  did  not  correctly  report  the  number  of 
children  in  the  district,  the  statute  provides  a  remedy  and 
mode  of  securing  a  correct  census.    (3)    That  if  the  above 

« 

remedy  be  not  resorted  to,  the  court,  and  all  concerned  in 
the  case,  are  bound  by  the  said  return  of  the  census  marshal. 
(titate  V.  Sweeney,  24  Nev.  350.) 

Benjamin  Sanders,  District  Attorney,  for  Respondent: 

We  will  devote  ourselves  to  the  relators'  demurrer.  Com- 
mencing at  note  "b"  they  say:  ^*The  said  answer  admits 
that  respondent  failed  to  order  a  new  census  taken,  and, 
therefore,  said  census  marshal's  retura  is  confessedly  the 
only  return  upon  which  the  appraisement  could  be  legally 
based."  In  the  first  denial  of  respondent's  answer,  she  says 
she  denies  that  the  census  marshal's  return  of  the  school 
children  between  the  age  of  six  and  eighteen  years  of  Delamar 
school  district  No.  18  is  a  legal  census  return  as  is  required 
by  the  laws  of  this  state  made  and  provided,  taken  by  Mr. 
Edward  Shier  in  May,  1902.  In  justification  of  this  denial, 
respondent  alleges  that  she  knew  of  her  own  knowledge  that 
two  of  the  children  recorded  in  said  census  return,  alleged 
therein  to  be  residents  of  said  school  district,  are  residents 
of  another  district.  Now,  I  ask  the  court  was  not  this  young 
lady  justified,  the  very  moment  she  discovered  that  the  docu- 
ment she  was  called  upon  to  operate  was  branded  with  the 
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marks  of  fraud — I  ask  you:     Was  she  not  justified  in  repudi- 
ating it? 

By  the  Court,  Fitzgerald,  J. : 

This  is  an  original  proceeding  in  this  court  by  the  relators 
as  the  board  of  school  trustees  of  the  Delamar  school  district, 
No.  18,  in  Lincoln  county,  for  writ  of  mandate  to  respond- 
ent, that,  of  the  state  school  moneys  apportioned  to  said 
county,  respondent,  as  the  regularly  elected,  qualified,  and 
acting  county  superintendent  of  public  schools  of  said 
county,  apportion  the  sum  of  $90.15  in  addition  to  the  sum 
that  respondent  has  already  apportioned  to  said  district. 
Relators  base  their  claim  to  the  writ  on  the  report  of  the 
school  census  marshal  of  said  district,  made  in  1902,  claim- 
ing that  under  said  report  the  number  of  census  children  in 
said  district  was  sufficient  to  entitle  the  said  district  to  said 
additional  sum. 

In  answer  to  the  alternative  writ  herein  issued,  respondent 
states  as  follows: 

^*  Now  comes  the  respondent,  Sarah  Wedge,  and  admits, 
narrates,  and  alleges,  in  her  answer  to  the  alternative  writ 
of  mandamus  issued  out  of  the  Supreme  Court  of  the  State 
of  Nevada  on  the  23d  day  of  March,  A.  D.  1903,  in  which  she 
is  the  respondent:  She  admits  that  she  is  the  duly  elected, 
qualified,  and  acting  county  superintendent  of  public  schools 
in  and  for  Lincoln  county,  State  of  Nevada.  Respondent 
alleges  that  she  has  no  way  to  answer  the  allegations  alleged 
against  her  in  relators'  application  for  this  writ,  for  the 
reason  that  a  copy  thereof  has  not  been  served  upon  her. 
Wherefore  she  respectfully  asks  the  permission  of  said  court 
to  narrate  herein  all  of  the  facts  and  circumstances  which 
caused  her  to  apportion  the  public  school  money  as  she  did, 
and  not  to  be  guided  by  the  census  marshal's  return,  taken 
during  the  month  of  May,  1902,  for  School  District  No.  18; 
that  being  the  Delamar  school  district.  Firstly,  she  denies 
the  said  census  marshal's  return  of  all  school  children 
between  the  age  of  6  and  18  years  of  Delamar  school  district, 
No.  18,  is  a  legal  census,  taken,  as  is  required  by  the  laws  of 
this  state  made  and  provided,  in  May,  1902,  for  Delamar 
school   district.    No.   18.    In  justification   of    this    denial, 
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respondent  alleges  that  she  knows  of  her  own  knowledge  that 
two  of  the  children  recorded  in  said  census  return,  alleged 
therein  to  be  F.  F.  Wilcox's,  are  the  daughters  of  Mr.  N. 
Wadswoi"th,  of  Panaca:  that  thev  drew  school  inonev  in 
Panaca  district  during  the  year  1902,  were  registered  in 
Panaca  census  return  for  May,  1902;  and  that  they  never 
resided  in  Delamar  school  district,  nor  went  to  school 
there. 

"Upon  her  information  and  belief,  respondent  further 
alleges:  That  there  are  fully  sixty  children  recorded  in  said 
census  marshal's  return  which  are  unlawfully  and  wrong- 
fully, and  contrary  to  law,  recorded  on  said  census  return. 
That  she  believes  that  she  t;an  show  by  good  and  competent 
witnesses  that,  at  the  time  said  census  was  taken,  some  of 
said  sixty  children  were  living  in  Italy,  some  in  England, 
and  some  in  other  states  of  this  republic,  who  had  never 
been  to  the  State  of  Nevada;  those  born  in  the  United  States 
had  never  been  to  the  State  of  Nevada.  Others,  your 
respondent  can  show,  who  had  previously  lived  in  the  town 
of  Delamar,  State  of  Nevada,  and  attending  school  there, 
had  left  and  removed  to  other  states  of  this  republic,  and  to 
other  counties  in  this  state,  and  had  at  the  time  said  census 
was  taken,  in  May,  1902,  permanent  and  substantial  homes 
in  other  states,  and  other  counties  of  this  state,  and  did  not 
intend  to  return  to  said  Delamar  school  district,  or  had  not 
yet  returned.  That  your  respondent  had  inquired  of  the 
officers  competent  to  advise  her  in  such  matters,  and  she  had 
been  advised  to  proceed  in  accordance  with  the  5th  subdivi- 
sion of  section  2,  art.  VII,  of  the  school  law  of  1901,  and 
retake  the  census  of  said  district,  but  subse(iuently  she 
received  a  communication  from  the  state  school  superintend- 
ent, who  advised  against  such  proceeding  at  that  time; 
hence,  knowing  that  there  had  been  a  public  wrong  done, 
and  knowing  of  her  own  knowledge  that  there  had  been  two 
children  recorded  on  said  census  return,  and  believing  that 
they  had  been  wrongfully  and  unlawfully  put  there,  and 
knowing  that  said  two  children  were  all  that  entitled  said 
Delamar  district  to  three  teachers,  and  the  portion  of  the 
school  money  alleged  in  said  writ,  and  so  prompted  by  her 

own  sense  of  justice,  she  took  it  upon  herself  to  apportion 
Vol*  xxvii-r> 
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the   money  as  she  did,  and  she  now  believes  tliat  she  was 
justified  in  so  doing." 

To  this  answer  tlie  relator  filed  the  following  demurrer: 

"  Now  comes  the  relator  and  demurs  to  the  answer  filed  by 
the  respondent  herein  in  the  above -entitled  matter,  upon  the 
ground  (1)  that  the  said  answer  does  not  state  faets  suf- 
ficient to  constitute  a  defense  to  said  action,  in  this:  (a)  The 
said  answer  admits  the  census  marshal's  return  taken  during 
the  month  of  May,  1902,  for  school  district  No.  IS;  that  l)eing 
the  Delamar  school  district,  (b)  The  said  answer  admits 
that  respondent  failed  to  order  a  new  census  taken,  and, 
therefore  said  census  marshars  r(M:urn  is  confessedly  the  only 
return  upon  which  the  apportiimment  could  be  legally  l)ased. 
(f)  The  said  answer  is  insufficient,  in  that  it  is,  in  form  and 
substance,  a  petition  praying  for  leave  of  c(mrt  to  set  up 
facts  and  circumstances  in  justification,  and  does  not  purport 
to  deny  immediately  the  averments  in  relator's  petiti<m,  or 
any  thereof,  (d)  That  the  so-called  answer  itself  shows 
that  the  respondent  acted  judicially,  and  not  ministerially; 
that  she  was  directed  to  perform  a  duty  which  she  failed  to 
perform,  or  advised  to  refrain  from  performing  a  duty  which 
she  should  have  performed:  and  that  it  is  no  defense  to  attempt 
to  justify  a  wrong,  where  the  wrong  consists  of  the  violation 
of  a  duty  which  tlie  statute  mandatorily  imposes.  Where- 
fore relator  prays  judgment  for  the  sum  of  $90.15,  paid  as 
prayed  for  in  relator's  petition,  and  for  costs." 

On  the  petition  for  the  writ,  the  answer,  and  the  demurrer, 
two  questions,  it  seems,  are  before  this  coui't,  to  wit:  (1)  Is 
the  answer  sufficient?  and  (2)  if  not,  what  disposition  of  this 
proceeding  should  be  madef 

In  answer  to  the  first  (luestion,  we  state  that  we  think  the 
answer  is  not  sufficient.  The  three  following  sections  of  the 
school  law  of  Nevada,  it  would  seem,  control  and  govern  this 
matter: 

Section  1301  of  Compiled  Laws  of  Nevada  (1900)  reads  as 
follows : 

"It  is  the  duty  of  the  census  marshal:  First — To  take 
annually  between  the  first  and  thirty -first  days  of  May, 
inclusive,  a  census  of  all  children  under  eighteen  years  of  age 
and  over  six  years,  who  are  residents  of  his  district  on  the 
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first  day  of  May.  Second — To  report  the  result  of  his  labors 
to  the  county  superintendent  of  schools  on  or  before  the 
fifteenth  day  of  June  in  each  year.  Third — He  shall,  when 
practicable,  visit  each  habitation,  home,  residence,  domicile, 
or  place  of  abode  in  his  district,  and  by  actual  observation 
and  investigation  enumerate  the  census  children  of  the  same." 

Section  1303  reads  as  follows: 

■**  *  *  Fifth — If  at  any  time  the  county  superintendent 
has  reason  to  believe  that  a  correct  report  has  not  been 
returned,  he  may  appoint  a  census  marshal,  have  the  census 
retaken,  and  the  compensation  shall  be  audited  by  the  county 
commissioners,  and  paid  out  of  the  county  general  fund." 

And  section  1338  reads  as  follows:  "It  shall  be  the  dutv 
of  the  county  superintendent  of  public  schools,  upon  receiv- 
ing notice  from  the  county  treasurer  and  the  county  auditor 
as  provided  in  this  act,  to  apportion  the  public  school  moneys 
in  the  county  treasury  among  the  several  school  districts  of 
his  county,  as  follows:  First,  he  must  ascertain  the  number 
of  teachers  each  district  is  entitled  to,  by  calculating  one 
teacher  for  every  seventy -five  census  children  or  fraction 
thereof  as  shown  by  next  preceding  school  census;  second, 
he  must  ascertain  the  total  number  of  teachers  for  the  county 
by  adding  together  the  number  of  teachers  assigned  to  the 
several  districts  upon  the  basis  of  one  teacher  to  each  sev- 
enty-five census  children  or  fraction  thereof;  third,  forty  per 
cent  of  the  amount  of  the  apportionment  from  the  state  and 
county  school  fund  shall  be  apportioned  equally  to  each  dis- 
trict for  every  teacher  assigned  it,  upon  the  basis  of  seventy- 
five  census  children  or  fraction  thereof;  fourth,  all  school 
moneys  remaining  on  hand  after  apportioning  forty  per  cent 
of  the  state  and  county  apportionment  equally  to  each  dis- 
trict for  every  teacher  assigned  it  upon  the  basis  of  seventy- 
five  census  children  or  fraction  thereof,  must  be  apportioned 
to  the  several  districts  in  proportion  to  the  number  of  chil- 
dren between  the  ages  of  six  and  eighteen  years,  as  returned 
by  the  school  trustees  and  census  marshals,  and  to  forthwith 
notify  the  county  treasurer,  county  auditor  and  the  school 
trastees  in  writing  of  such  apportionment  in  detail.  He  shall 
make  such  apportionment  on  the  first  Monday  in  January  of 
each  year,  and  quarterly  thereafter.  *  *  *" 
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The  report  of  the  school  census  marshal  provided  for  in 
said  section  1301  is  the  only  foundation  for  apportionment 
of  state  school  moneys  to  school  districts.  Respondent,  as 
superintendent  of  public  schools,  had  no  leg^al  right  to  make 
the  school  census  report,  and  then  apportion  moneys  on  such 
report,  or,  which  is  practically  the  same  thing,  correct  the 
report  of  the  duly  appointed  school  census  marshal,  and 
apportion  moneys  on  such  corrected  report.  Hence  it  seems, 
as  respondent's  answer  stands,  it  is  insufficient. 

The  answer  to  the  second  question  above  stated,  to  wit, 
what  ruling  should  be  made  on  this  demurrer,  is  not  alto- 
gether free  from  difficulty.  Counsel  for  relators  contend 
that  their  demurrer  to  the  insufficient  answer  should  be  sus- 
tained, and  a  peremptory  writ  of  mandate  to  respcmdent  to 
apportion  the  additional  $90.  lo  should  be  issued.  Under  the 
peculiar  cinnimstances  of  this  case,  we  think  such  a  dispo- 
sition of  it  would  scarcely  be  in  accordance  with  justice  or 
law.  Respondent,  in  answer  to  the  alternative  writ,  alleges, 
in  effect,  that  the  report  of  the  school  census  marshal,  on 
which  relators  base  their  claim,  is  an  untrue,  false,  and 
fraudulent  document  and  report;  that,  of  the  \')2  children 
in  said  report  reported,  62  were  falsely  and  fraudulently 
reported;  that  none  of  said  62  children  were  residents  of 
said  district  on  the  1st  day  of  May,  1902.  If  that  allegation 
be  true,  the  document  contains  a  little  over  40  per  cent  of 
fraud.  A  fraud  of  40  per  cent  is  too  gross  to  be  passed  over 
lightly. 

Respondent  makes  no  allegation  of  any  legal  attempt 
to  correct  the  said  alleged  fraud — on  the  contrary,  states 
official  advice  in  excuse  for  not  making  such  attempt.  In 
considering  the  point,  two  things  should  be  kept  in  mind: 
(1)  That  from  June,  1902,  to  January,  1903,  respondent  had 
no  chance  to  make  the  correction,  as  respondent  did  not 
enter  upon  the  office  of  superintendent  of  schools  for  Lincoln 
countv  until  Januarv,  1903.  Before  the  last-named  date, 
respondent's  predecessor  in  the  office  of  school  superintend- 
ent had  exclusive  control  of  the  matter.  For  under  section 
1303,  above  cited,  only  the  superintendent  of  public  schools 
had  the  power  to  ord(^r  a  new  school  census  report  for  S(^hool 
District  No.  18.     And  (2)  the  question  of  how  this  school 
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mone^'  should  be  applied  is  not  a  question  exclusively 
between  the  relators  and  the  respondent.  The  people  are 
deeplj"  interested  in  this  question.  All  good  citizens  of  our 
country  are  interested  in  seeing  the  school  raone3's  properly 
applied.  No  district,  parent  or  pupil  should  be  deprived  of 
the  proper  quota;  and,  if  one  district  gets  over  its  quota, 
each  other  district  is,  in  proportion,  injured,  and  parents 
and  pupils  in  the  other  districts  deprived  of  their  just  rights. 

The  school  fund  is  a  sacred  fund.  From  it  alone  have 
many  children  of  our  country  any  hope  of  getting  the  edu- 
cation so  needful  to  them  in  their  preparation  for  life's  hard 
struggle,  and  the  duties  of  American  citizenship.  This  fund 
should  be  fairly  and  equitably  administered.  The  utmost 
good  faith  should  characterize  every  one  connected  with  its 
management  and  distribution.  Section  1303,  above  quoted, 
provides  that  "if  at  any  time  the  county  superintendent  has 
reason  to  believe  that  a  correct  report  has  not  been  returned, 
he  may  appoint  a  census  marshal,  have  the  census  retaken," 
etc.  The  question  is,  is  it  too  late  to  have  that  done  now? 
Certainly,  imder  the  language  used,  if  nothing  else  controls, 
it  is  not.  "At  any  time"  is  a  very  broad  and  extensive  per- 
mission. On  this  point  it  should  be  borne  in  mind  that 
under  section  1301,  above  quoted,  it  is  "census  children 
*  *  *  who  are  [were]  residents  of  his  district  on  the  1st 
day  of  May,"  1902,  that  is  to  control.  The  census  report 
w^as  due  on  the  I5th  of  June,  1902;  and,  if  a  new  census 
had  been  then  ordered,  it  could  not  have  been  taken  and 
reported  until  at  least  some  two  months  after  the  1st  day  of 
May,  1902.  So  it  would  seem  that  the  number  of  census 
children,  residents  of  the  Delamar  district  on  the  1st  day  of 
May,  1902,  may  still  be  legally  ascertained;  and,  if  so,  this 
is  the  controlling  fact  of  the  case. 

Kespondent  has  filed  some  affidavits  in  support  of  the 
fraud  alleged  in  the  answer.  They,  of  course,  could  not 
have  any  bearing  on  the  quest i(m  of  the  sufficiency  of  the 
answer  assailed  by  the  demurrer.  Hut  if  respondent  should 
desire  to  file  amended  and  supplemental  answer,  and  to 
supply  the  deficiencies  in  the  insufficient  answer  by  alleging 
a  new  school  census  marshal's  report,  showing  the  number 
of  census  children    in    Delamar  district   on  the  1st  dav  of 
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May,  1902,  pn)vided  respondent  in  the  meantime  sees  proper 
to  have  such  new  report  made,  and  also  any  other  matter 
respondent  may  desire  to  set  up  in  answer  or  in  supplemen- 
tal answer  to  relators'  petition,  then  these  affidavits  may 
bear  upon  the  question  of  whether  respondent  should  have 
time  to  file  such  amended  and  supplemental  answer  to  the 
said  petition. 

It  is  therefore  ordered  that  tlie  demurrer  herein  be  sus- 
tained ;  that  the  respondent  be  given  time  to  file  an  amended 
and  supplemental  answer;  that,  as  respondent  alleges  that 
no  copy  of  relators'  petition  for  the  writ  was  ever  served 
upon  her,  relators  serve  upon  respondent  a  certified  copy  of 
their  petitions  for  writ  of  mandate;  and  that  the  respond- 
ent have  40  days  after  being  so  served  in  which  to  file 
amended  and  supplemental  answer. 

Belknap,  C.  J.,  and  Talbot,  J.,  concur. 
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W.  L.  WALLACE,  Petitioner  and  Relator,  v,  THE 
MAYOR  AND  CITY  COUNCIL  OF  THE  CITY  OF 
RENO,  Respondents. 

C'oNSTrruTioNAL  Law— Legislative  Power— Business  License— Revocation. 

1.  The  people,  and  through  them  the  legislature,  have  supreme  power  in 

all   matters  of  government,  where   not   restricted   by  constitutional 
limitations. 

2.  Section  20,  subd.  8,  of  the  act  incorporating  the  town  of  Reno,  approved 

March  16,  1903,  and  sections  1  and  3  of  the  act  empowering  city  and 
other  boards  to  revoke  and  discontinue  business  licenses,  approved 
March  10,  1903,  are  not  repugnant  to  any  provision  of  our  state  or 
federal  constitutions;  and  under  them,  at  the  instance  of  a  member 
and  by  unanimous  consent  of  the  board,  a  license  may  be  revoked 
without  notice  to  the  licensee,  where  there  is  reason  to  believe  that 
the  business  is  a  nuisance,  a  menace  to  public  health,  or  detrimental 
to  peace  or  morals. 
(Syllabus  by  the  Court.) 

Application  of  W.  L.  Wallace  for   a  writ  of  review  and 
stay  of  proceedings  against  the  Mayor  and  City  Council  of 

the  City  of  Reno.    Demurrer  to  petition  sustained. 

The  facts  snflRciciitly  apjunir  in  t]w  opinion. 
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A  Foment  for  Petitioner. 

Leishman  c(r  Hummel,  for  Petitioner  and  Relator: 

I.  The  attention  of  the  court  is  called  to  the  fact,  that  the 
petition  on  file  states  facts  sufficient  to  allege  that  respond- 
ents are  a  de  facto  board  within  the  meaning  of  the  law,  and  as 
such  are  exercising  its  functions,  and  their  acts  are  therefore 
liable  to  review  by  this  honorable  court.  ( Cole  v.  Kegler,  19 
N.W.843.) 

II.  A  de  facto  officer  is  one  whose  acts,  though  not  those 
of  a  lawful  officer,  are  valid  as  far  as  they  affect  the  interest 
of  the  public  and  third  parties  where  the  duties  of  the  office 
are  exercised  under  color  of  a  known  election  or  appoint- 
ment, until  such  time  as  they  shall  be  declared  usurpers  by  a 
court  of  competent  jurisdiction. 

III.  The  laws  of  Nevada  give  to  the  supreme  and  district 
courts  concurrent  jurisdiction  to  issue  writs  of  review,  and 
do  not  require  that  an  application  to  the  supreme  court  for 
such  original  writ  must  be  accompanied  by  any  affidavit 
showing  why  the  application  was  not  made  to  the  district 
court. 

IV.  The  powers  of  city  councils  are  confined  to  those 
expressed  in  their  charter.  {City  of  Leavenworth  v.  Norton, 
1  Kan.  432;  Low  v.  City  of  Marysville,  5  Cal.  214;  Kyle  v. 
Milan,  8  Ind.  84.)  Or  by  necessary  intendment  or  implica- 
tion. {Glass  v.  Ashhury,  4  Cal.  571;  Cottman  v.  San  Fran- 
cisco, 20  Cal.  96.)  City  charters  are  to  be  strictly  construed. 
{Leonard  v.  City  of  Canton,  3.")  Miss.  189.)  In  what  manner 
must  a  city  council  act?  Municipal  corporations  in  the  exer- 
cise of  these  powers  must  act  either  by  resolution  or  ordi- 
nance. (Beach  on  Public  Corporations,  vol.  1,  551-3.)  Their 
actions  are  not  effective  withcmt  an  ordinance.  {Hadway  v. 
West,  60  Ind.  371.) 

V.  Counsel  for  respondents  claim  that  the  statute  gives  to 
the  board  of  city  council  complete  discretionary  power;  but  we 
submit  that  all  that  is  conferred  ui)on  them  is  the  right  to 
enforce  their  powers  in  the  exercise  of  a  sound  discretion 
and  with  due  regard  to  the  constitutional  rights  of  the  citi- 
zen. {Kirkham  v.  Knssell,  76  Va.  956.)  The  corporation 
cannot  take  to  itself  any  powers  merely  by  implication  as 
they  are  properly  the  creatures  of  legislation  having  no 
powers  except  what  are  conferred  upon  them  by  their  char- 
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ter.  Their  charters  are  the  breath  of  their  existence:  they 
are  what  give  them  life,  and  they  must  live  and  act  accord- 
ing to  the  rules  laid  down  for  them  in  those  creative  instru- 
ments, and  other  rules  laid  down  by  the  power  which  created 
them.  The  grant  of  power  to  them  by  such  acts  is  limited 
and  subjected  to  a  strict  construction.  (City  of  Leavenworth 
v.  Nortofi,  1  Kan.  432;  1  Clarke  Ch.  Rep.  p.  230.)  The  facts 
upon  which  a  revocation  of  petitioner's  license  was  based 
must  also  appear  bj^  the  record  and  must  be  embodied  in  the 
motion  or  resolution  revoking  the  same.  (State  v.  Dinjer, 
21  Minn.  512.) 

E.  L.  Williams,  Gity  Attorney  of  Reno,  for  Respondents: 

I.  It  appears  upon  the  face  of  the  petition  asking  for 
the  issuance  of  a  writ  of  review  of  the  proceedings  of  the 
city  council  of  the  city  of  Reno,  that  petitioner  does  not 
concede  that  said  board  of  city  council  was  a  legally  consti- 
tuted board.  Regarding  the  fact  that  the  legal  existence  of 
said  board  is  controverted  by  the  allegations  of  said  peti- 
tion there  can  be  no  mistake.  We  contend  that,  if  the  said 
board  had  no  legal  existence,  and  only  pretended  to  act, 
your  honorable  court  would  have  no  jurisdiction  to  review 
the  proceeding  of  a  board  of  such  description.  In  such  a 
case  there  would  be  no  proceedings  to  review.  New  York 
laws  of  1893  providing  that  the  refusal  of  an  excise  board 
to  grant  a  liquor  license  may  be  reviewed  on  certiorari  do 
not  grant  a  review  where  the  board  has  considered  the 
application  on  its  merits.  (People  v.  Truman,  23  N.  Y. 
8upp.  913.) 

II.  The  petition  should  show  that  the  applicant  has 
rights,  or  a  valid  defense,  of  which  he  has  been  deprived  by 
the  erroneous  action  of  the  inferior  court,  or  that,  without 
fault  or  want  of  diligence  on  his  part,  he  has  been  unable 
to  present  his  rights  or  defense.  (Gulf  R.  Co.  v.  Odom^  1(5 
S.W.  541.) 

III.  Where  the  lower  tribunal  has  jurisdiction  of  the  pro- 
ceedings, any  error  in  its  conclusions  as  to  facts  not  affecting 
its  jurisdiction  is  not  reviewable  on  certiorari.  (Barber  v. 
tkin  Francisco,  42  Cal.  630.)  Certiorari  will  not  lie  to 
review  the  action  of  the  district  court  in  revoking  a  permit 
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to  sell  liquor,  as  any  error  committed  can  be  corrected  by  an 
appeal.     (State  v.  Schnndtz,  22  N.  W.  673.) 

IV.  On  the  merits  of  the  ease  see  63  111.  444;  5  Gray,  597; 
103  Mass.  70;  12  Pick.  183-194,  13  Wend.  325;  as  to  the 
power  of  the  legislature  in  general  to  take  away  licenses,  see 
People  V.  Comm.,  59  N.  Y.  92. 

V.  The  law  under  which  the  board  of  the  city  council  of 
the  city  of  Reno  acted  in  revoking  the  retail  license  of  W.  L. 
Wallace  (Stats.  1903,  p.  80)  provided  for  the  revoking  of 
su(*h  license  by  the  board  of  county  commissioners  where 
there  is  reason  to  believe  that  a  business  licensed  is  a 
nuisance,  a  menace  to  public  health  or  detrimental  to  the 
peace  or  morals  of  any  community  in  the  county  in  which 
such  business  may  be  conducted;  provided,  that  such  revo- 
cation, withdrawal  or  discontinuance  of  such  license  shall 
when  the  action  is  taken  on  motion  of,  or  at  the  instance  of 
a  member  of  the  board  be  by  unanimous  consent  of  the 
members  of  such  board,  and  section  3  of  the  same  act  makes 
such  act  applicable  to  all  licensing  offi(^ers,  town  boards  and 
city  trustees  and  to  the  city  (council  or  board  of  aldermen  of 
any  incorporated  city,  town  or  municipal  government  within 
this  state.  Hence,  our  contention  is  that  section  3  of  said 
act  confers  upon  said  board  of  city  council  the  same  authority 
to  proceed  in  a  summary  way  to  revoke  licenses  that  section 
1  confers  upon  a  board  of  coimty  commissioners. 

Leishman  d*  HummeL  for  Relator,  in  reply: 

I.  Respondents  contend  and  seem  to  depend  upon  the 
fact  that  the  petition  alleges  that  the  said  board  had  no  legal 
existence,  and  only  pretended  to  act,  and  that  therefore  this 
honorable  court  would  have  no  jurisdiction  to  review  the 
pro(?eedings  of  a  board  of  such  description.  Again  citing 
your  honors  to  the  brief  of  relator,  filed  at  your  suggestion 
on  the  day  of  the  hearing,  we  add:  "An  officer  de  facto  is 
one  who  performs  the  duties  of  an  office  with  apparent  right 
and  under  claim  and  color  of  an  appointment,  but  without 
being  actually  qualified  in  law  so  to  act."     (37  Me.  433.) 

II.  Counsel  for  respondents  evidently  agrees  with  us 
when  he  says  that  we  are  entitled  to  have  redress  by  certi- 
orari  and    cites    Titeker  v.  Chosen   Freeholders,  1   N.  J.  Eq. 
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282.  Summing  up,  attorney  for  respondents  cites  several 
decisions  "on  the  merits  of  the  case'^  as  to  the  power  in 
general  to  take  away  licenses,  whicli  we  respectfully  submit 
are  at  this  time  premature. 

By  the  Court,  Talbot,  J.: 

Among  other  things,  the  petitioner  alleges  that  on  the  15th 
day  of  May,  1903,  he  paid  for  and  received  a  license  from  the 
city  of  Reno  to  conduct  the  business  of  retail  liquor  dealer 
for  the  period  of  three  months ;  that  on  or  about  the  3d  day 
of  last  June  he  received  a  request  from  the  respondents  to 
attend  a  meeting  on  the  same  evening,  and  to  give  them  all 
the  information  he  possessed  relative  to  an  alleged  charge 
that  he  was  conducting  his  business  in  such  a  manner  as  to 
be  a  nuisance,  or  detrimental  to  public  peace  or  morals;  that 
he  complied  with  this  request,  and  stated  he  would  do  all  he 
could  to  protect  his  patrons;  that  later,  and  on  or  about  the 
3d  day  of  June,  he  was  served  with  a  citation  issued  by  the 
respondents,  ordering  him  to  appear  before  the  council  on  the 
4th  day  of  June,  and  show  cause  whv  his  license  should  not 
be  revoked;  that  the  citation  did  not  state  the  grounds  upon 
which  it  was  proposed  to  revoke  the  license;  that  no  due  and 
legal  proceedings  or  investigation  were  had,  and  no  evidence 
relevant,  competent,  or  material  was  introduced  tending  to 
prove  the  truth  of  the  charge;  that  the  council  then  adjourned 
until  June  6th,  at  6  p.  m.,when,  on  motion,  the  license  of 
petitioner  was  revoked,  withdrawn,  and  discontinued;  that 
during  the  investigation  respondent  Luke  stated  that  he  had 
received  information  relative  to  the  charge  at  a  time  other 
than  their  regiUar  open  meeting,  but  when  sworn  as  a  witness 
on  behalf  of  petitioner  he  refused  to  divulge  the  names  of 
his  informants. 

It  is  further  asserted  in  the  petition  that  respondents  acted 
in  excess  of  their  jurisdiction  because  their  proceedings  were 
arbitrary,  and  petitioner  did  not  have  an  opportunity  to 
make  a  fair,  full,  legal,  and  complete  defense  to  the  charge; 
and,  further,  that  they  had  no  legal  power  or  authority  to 
conduct  such  investigation,  or  to  issue  citation  to  petitioner, 
or  to  revoke  his  license,  unless  upon  a  complaint  or  petition 
beinfir  first  filed  with  them. 
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liespondeuts  demur  to  the  petition  on  the  ground  that  it 
fails  to  state  suffieient  faets  in  diflFerent  respects. 

We  deem  it  necessary  to  consider  only  one  of  the  objec- 
tions raised,  as  that  f^oes  to  the  merits  and  is  conclusive.  It 
may  be  assumed  from  the  allegations  of  the  petition,  and  it 
was  (*onceded  on  the  argument,  that  the  city  council  voted 
unanimously  in  favor  of  revoking  the  license. 

Section  20,  subd.  8,  of  the  act  incorporating  the  city  of 
Reno  (Stats.  190IJ,  p.  189),  specifies  that  the  city  council  shall 
have  power  '*to  fix  and  regulate  a  license  upon,  and  regulate 
all  chara<*ters  of  business  conducted  within  the  corporate 
limits,  and  to  license,  regulate,  prohibit  or  prescribe  the  loca- 
cation  of  saloons  or  barrooms." 

Sections  1  and  3  of  an  act  approved  March  10,  last  (Stats. 
1903,  p.  81),  authorizes  all  city  councils  and  licensing  boards 
''to  revoke,  withdraw  and  discontinue  any  business  license 
where  there  is  reason  to  believe  that  such  business  is  a 
nuisance,  a  menace  to  public  health  or  detrimental  to  the 
peace  or  morals;  provkleiU  that  such  revocation,  withdrawal 
or  discontinuance  shall,  when  the  action  is  taken  on  motion 
of,  or  at  the  instance  of  a  member  of  the  board,  be  by  unan- 
imous consent."  This  language  does  not  suggest  any  notice 
to  the  licensee,  and,  so  far  as  the  statute  is  concerned,  it  is 
apparent  that  none  is  necessary  when  the  license  is  revoked 
on  the  motion  of  a  member  and  by  unanimous  vote  of  the 
board,  and  that  they  may  act  ex  parte  and  arbitrarily,  and 
the  only  protection  to  the  innocent  holder  of  a  license  lies  in 
the  unanimity  reciuired  for  its  revo(iation,  and  in  the  hon- 
est v,  confidence  and  cfficiencv  of  the  members  of  the  board 
as  public  officials,  and  the  probability  that  it  would  be 
restored  upon  a  showing  that  it  had  been  unjustly  or 
improperly  annulled.  Regardless  of  the  requirements  and 
validity  of  the  statute,  it  is  fairer  and  better  that  notice  be 
given  as  was  done  in  this  case.  By  appearing  the  petitioner 
waived  notice,  but,  as  he  objettts  to  the  sufficiency  of  the 
citation,  we  prefer  to  treat  the  case  on  the  merits,  and  as  if 
there  had  been  no  notic^e  or  appearance. 

Section  2  of  the  act  last  mentioned  provides  another 
method  of  revocation,  and  for  an  investigation  by  the  board, 
on  the  petition  of  a  taxpayer,  supported  l\v  10  per  cent  of 
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the  freeholders,  but  is  also  silent  regarding  notice  to  the 
license. 

It  becomes  pertinent  to  determine  whether  the  petitioner 
has  a  vested  or  contract  right  in  his  license,  of  which  he  can- 
not be  deprived  without  formal  process  of  law  by  the  legis- 
lature, or  the  city  council  through  those  statutory  enact- 
ments, under  the  fifth  amendment  to  the  constitution  of  the 
United  States,  providing  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law,  or 
under  the  limitations  of  our  state  constitution.  In  the  latter 
document,  section  2  of  article  I  proclaims  the  fundamental 
truth  that  all  political  power  is  inherent  in  the  people,  that 
government  is  instituted  for  their  protection,  security,  and 
benefit,  and  that  they  have  the  right  to  alter  and  reform  the 
same  whenever  the  public  good  may  require.  Section  20  of 
article  IV  prohibits  the  legislature  from  passing  local  or 
special  laws  for  the  assessment  and  collection  of  taxes,  and 
article  X  requires  the  legislature  to  provide  for  a  uniform 
and  equal  rate  of  assessment  and  taxation  and  for  a  just 
valuation  of  all  property.  As  held  by  this  court  in  Ejt  parte 
Robinson,  12  Nev.  263,  28  Am.  Rep.  794,  and  Ex  parte  Cohn, 
13  Nev.  427,  these  limitations  apply  to  taxes,  and  not  to 
licenses,  leaving  the  legislature  to  regulate  the  latter  with  a 
free  hand  where  they  do  not  encroach  and  discriminate  in 
relation  to  taxes  as  properly  and  ordinarily  understood,  and 
without  other  restraint  except  the  responsibility  of  the  legis- 
lators to  their  constituents. 

Questions  kindred  to  the  main  one  here  have  been  care- 
fully considered  by  a  number  of  courts  in  our  sister  states, 
and  by  the  Supreme  Court  of  the  United  States,  and  the 
reasoning  and  conclusions  reached  are  peculiarly  applicable 
and  convincing. 

In  State  v.  Schmidtz,  65  Iowa,  556,  22  N.  W.  673,  this  lan- 
guage is  used  in  the  decision:  "The  law  under  which  the 
permit  was  issued  provides  in  express  terms  that  if  the 
defendant  sold  liquors  for  unlawful  purposes  the  permit 
should  be  revoked.  He  received  and  accepted  the  permit 
under  such  condition.  He  was  not,  therefore,  deprived  of 
property  when  the  permit  was  revoked.  (Hurher  v.  Baiff/h, 
43  Iowa,  514.)     Therefore  it  cannot  he  said  that  the  defend- 
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aut  has  been  deprived  of  property  without  due  process  of  law." 
We  quote  extensively  from  La  Croix  v.  County  Commis- 
sioners, 49  Conn.  591: 

■*The  present  complainant  insists  that  the  general  assem- 
bly have  no  more  power  to  confiT  the  jurisdi(;ti<)n  mentioned 
upon  the  count}'  commissioners  as  a  board  than  they  have  to 
confer  the  same  jurisdiction  upon  them  as  a  court,  because 
he  claims  that  his  license  is  a  contract  between  him  and  the 
state,  vesting  in  him  the  rij^ht  from  the  2d  day  of  November, 
1881,  until  the  31st  day  of  October,  1882,  to  sell  intoxicating 
liquors  in  his  saloon  at  Westport,  unless  during  that  period 
he  has  violated  or  shall  violate  some  provision  of  the  laws  in 
relation  to  such  liciuors,  and  shall  be  convicted  of  such  vio- 
lation in  due  course  of  law.  And  he  also  insists  that  his 
license  is  property  for  which  he  has  paid  a  valuable  consid- 
eration, and  of  which  he  cannot  be  deprived  but  by  the  judg- 
ment of  a  court  of  competent  jurisdiction  ui)on  the  verdict  of 
a  jury.  There  is  a  clear  preponderance  of  authority  in  sup- 
port of  the  doctrine  that  licenses  like  that  of  the  complainant 
are  not  contracts  between  the  state  and  the  parties  licensed, 
and  are  not  i)roperty  in  any  constitutional  sense.  They 
form,  moreover,  a  part  of  the  internal  police  system  of  the 
state,  are  granted  in  the  exercise  of  the  police  power  which 
is  inherent  in  everv  sovereigntv,  and  cannot  in  anv  manner 

t 

be  alienated,  and  may  at  any  time  be  revoked  by  legislative 
authoritv. 

"In  the  case  of  Ca Icier  v.  Kurlnj,  o  Uray,  597,  a  license  to 
sell  intoxicating  liquors  had  been  granted  for  a  certain 
period.  Before  the  period  had  expired  the  license  was 
annulled.  It  was  urged  upon  the  argument  in  behalf  of  the 
plaintilf  that  the  license  vas  a  contract  and  within  the  pro- 
tection of  the  constitution  of  the  United  States.  But  the 
court  overruled  the  claim.  Mr.  Justice  Bigelow  in  giving 
the  opinion  says:  *The  whole  argument  of  the  counsel  for 
the  plaintiff  is  founded  on  a  fallacy.  A  license  authorizing 
a  person  to  retail  spirituous  liquors  does  not  create  any  con- 
tract between  him  and  the  government.  It  bears  no  resem- 
blaiK'c  to  an  act  of  incorporation,  by  which,  in  consideration 
of  the  supposed  benetits  to  the  i)ublic,  certain  rights  and 
privileges   are   granted   by  the   legislature   to   individuals, 
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under  which  they  embark  their  skill,  enterprise,  and  capital. 
The  statute  regulating  licensed  houses  has  a  very  different 
scope  and  purpose.  The  effect  of  a  license  is  merely  to  per- 
mit a  person  to  carry  on  the  trade  under  certain  regulations 
and  to  exempt  him  from  the  penalties  provided  for  unlawful 
sales.  It  therefore  contained  none  of  the  elements  of  a  con- 
tract. The  sum  paid  for  it  was  merely  nominal,  and  there 
was  no  agreement,  either  express  or  implied,  that  it  should 
be  irrevocable.  On  the  contrary,  it  is  manifest  that  this 
statute,  like  those  authorizing  the  licensing  of  theatrical 
exhibitions  and  shows,  sales  of  fireworks  and  the  like,  was  a 
mere  police  regulation,  intended  to  regulate  trade,  prevent 
injurious  pi-actices,  and  promote  the  good  order  and  welfare 
of  the  community,  and  liable  to  be  modified  and  repealed 
whenever,  in  the  judgment  of  the  legislature,  it  failed  to 
accomplish  these  objects. 

"The  Supreme  Court  of  New  Hampshire,  in  the  case  of 
luff  ate  v.  Holmfs,  38  N.  H.  225,  came  to  the  same  conclusion 
as  the  court  of  Massachusetts,  upon  the  same  course  of  rea- 
soning. The  Chief  Justice  in  giving  the  opinion  says:  'It 
is  an  essential  ingredient  of  a  legal  license  that  it  confers  no 
right  or  estate  or  vested  interest,  but  is  at  all  times  revo- 
cable at  the  pleasure  of  the  party  who  grants  it.  Nor  has 
the  word  any  popular  use  which  differs  from  the  legal 
definition.  In  both  the  legal  and  the  popular  sense  the  term 
"license"  implies  no  right  or  estate  conveyed  or  con- 
ceded, no  binding  contract  between  parties,  but  mere  license 
and"  liberty  to  be  enjoyed  as  a  matter  of  indulgence,  at  the 
will  of  the  partj-  who  gives  the  license.' 

"The  same  doctrine  is  recognized  and  enforced  by  the 
Court  of  Appeals  of  the  State  of  New  York  in  the  case  of 
Metropolitan  Board  of  Excise  v.  Barrie,  34  N.  Y.  GoT.  The 
court  in  that  case  declare  that  licenses  to  sell  intoxicating 
liquors  are  not  contracts  between  the  state  and  the  persons 
licensed,  giving  lo  the  latter  vested  rights,  protected  on  gen- 
eral principles  and  by  the  constitution  of  the  Tnited  States 
against  subsequent  legislation ;  nor  are  they  property  in  any 
legal  or  constitutional  sense;  that  they  have  neither  the 
qualities  of  a  contract  or  of  property,  but  are  merely  tem- 
porary permits  to  do  what   otherwise  would    l)e  an  offense 
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against  a  general  law;  that  they  form  a  portion  of  the 
internal  police  system  of  the  stat^;  are  issued  in  the  exercise 
of  its  police  powers,  and  are  subject  to  the  discretion  of  the 
state  government,  which  may  modify,  revoke,  or  continue 
them,  as  it  may  deem  fit.  The  court  in  the  same  case  also 
declare  that  the  necessary  powers  of  the  legislature  over  all 
subjects  of  internal  police,  being  a  part  of  the  general  grant 
of  the  legislative  power  given  by  the  constitution,  cannot  be 
sold,  given  aw^ay,  or  relinquished. 

"The  Court  of  Appeals  of  the  Stat€  of  Maryland,  in  the 
case  of  Fell  v.  Thf  State.  42  Md.  71,  20  Am.  Rep.  83,  hold 
the  same  doctrine.  In  that  case  the  court  say  that  'the  legis- 
lature has  power  to  ])roliibit  the  sale  of  spirituous  or  fer- 
mented liquors  in  any  part  of  the  state,  notwithstanding  a 
pai'ty  to  be  affected  by  the  law  may  have  procured  a  license 
under  the  general  license  laws  of  the  state,  which  has  not 
yet  expired.  Such  a  license  is  in  no  sense  a  contract  made 
by  the  state  with  the  party  holding  the  license.  It  is  a  mere 
permit,  subject  to  be  modified  or  annulled  at  the  pleasure  of 
the  legislature,  who  have  the  power  to  (*hange  or  repeal  the 
law  under  which  the  license  was  granted.' 

"In  Him  v.  The  State  of  Ohio,  1  Ohio  St.  21,  the  plaintiff 
had  been  granted  a  license  under  the  laws  of  that  state  to 
keep  an  inn,  which  permitted  him  to  sell  spirituous  liquors  for 
a  certain  period  of  time,  and  had  paid  therefor  a  substantial 
license  fee.  Before  the  expiration  of  that  period  the  legisla- 
ture passed  an  act  repealing  the  law  under  which  the  license 
was  granted,  and  thereby  revoked  the  license.  The  plaintiff 
contended  that  the  legislature  had  no  power  to  pass  such  an 
act.  But  the  court  said  they  were  not  disposed  to  question 
the  power  of  tlie  legislature  in  a  matter  of  that  kind,  con- 
nected, as  it  was,  with  the  public  policy  and  domestic  regula- 
tions of  the  state;  that,  upon  the  ground  of  protecting  the 
health,  morals,  and  good  order  of  the  community,  they  were 
not  prepared  to  say  that  the  legislature  did  not  possess  the 
powder  to  revoke  such  license.  They  added,  however,  that, 
where  there  had  been  no  forfeiture  of  the  license  by  abuse  or 
a  violation  of  its  terms,  common  honesty  would  require  that 
the  money  obtained  for  it  should  l)e  refunded  in  case  of  its 
revocation. 
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"The  doctrine  of  the  cases  of  Calder  v.  Kurhy,  State  v. 
Holmes,  Metropolitan  Board  of  Excise  v.  BarHe,  and  Fell 
V.  Thf'  State,  is  strongly  supported  by  decisions  of  the 
Supreme  Court  of  the  United  States  in  the  cases  of  Beer 
Cmnpany  v.  Massachusetts,  97  U.  S.  25,  24  L.  Ed.  989;  Pat- 
terson V.  Kentucky,  97  U.  S.  501,  24  L.  Ed.  1115;  Fertilizing 
Company  v.  Hyde  Park,  97  U.  S.  659,  24  L.  Ed.  1036;  and 
Stone  V.  Mississippi,  101  U.  8.  814,  25  L.  Ed.  1079. 

''Mr.  Justice  Bradley,  in  giving  the  opinion  of  the  court 
in  Beer  Company  v.  Massachusetts,  says:  'Whatever  differ- 
ences of  opinion  may  exist  as  to  the  extent  and  boundaries 
of  the  police  power,  and  however  difficult  it  may  be  to 
lender  a  satisfactory  definition  of  it,  there  seems  to  be  no 
doubt  that  it  does  extend  to  the  protection  of  the  lives, 
health,  and  property  of  the  citizen,  and  to  the  preservation 
of  good  order  and  the  public  morals.  The  legislature  can- 
not, by  any  contract,  divest  itself  of  the  power  to  provide 
for  these  objects.  They  belong  emphatically  to  that  class  of 
objects  which  demand  the  application  of  the  maxim,  ^^  Salus 
populi  suprema  est  lex,^^  and  they  are  to  be  attained  and 
provided  for  by  such  appi-opriate  means  as  the  legislative 
discretion  may  devise.  That  discretion  may  no  more  be 
bargained  away  than  the  power  itself.'  Again  he  says: 
'AH  rights  are  held  subject  to  the  police  power  of  the  state. 
If  the  public  safety  or  the  public  morals  reiiuire  the  discon- 
tinuance of  any  manufacture  or  traffic,  the  hand  of  the  legis- 
lature cannot  be  stayed  from  providing  for  its  discontinuance 
by  any  incidental  inconvenience  which  individuals  or  corpo- 
rations may  suffer.' 

"The  opinion  by  Taney,  C.  J.,  in  the  License  Cases,  46  U. 
H.  504,  12  L.  Ed.  256,  was  to  the  same  effect,  and  it  was 
there  held  that  nothing  in  the  statute  they  were  considering 
should  be  so  construed  as  to  reciuire  the  county  commis- 
sioners to  grant  any  licenses  when  in  their  opinion  the 
public  good  did  not  reciuire  them  to  be  granted. 

"In  the  case  of  People,  ex  rel.  Belter,  v.  Wright,  3  Hun, 
;K)6,  Hardin,  J.,  in  a  very  brief  opinion,  says:  'The  relator 
was  not  entitled  to  a  trial  by  jury.  The  statute  under 
which  he  i*eceived  his  license  expressly  authorizes  and 
emi)owers   th<*   board   of   excise,  when   they   shall    become 
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satisfied  that  any  such  person  or  persons  has  or  have  vio- 
lated any  of  the  provisions  of  the  act,  to  revoke,  cancel,  and 
anmil  the  license  of  such  person  or  persons.  The  license 
was  merely  a  permit  given  to  the  relator,  under  which  he 
was  authorized  to  sell  ale  or  beer.  It  does  not  give  him  any 
property  or  vested  right  to  enjoy  the  privileges  thereof 
beyond  the  time  when  the  board  should  become  satisfied 
that  he  had  violated  any  of  the  provisions  of  the  act.* 

"The  New  York  Court  of  Appeals  arrived  at  the  same  con- 
clusion in  the  case  of  People,  ex  rel.  Presmeyer,  v.  The  Board ^ 
of  Commissioners  of  Police  and  Excise y  59  N.  Y.  92.  In  that 
case  the  relator  had  obtained  a  license  from  the  respondent 
l»oard  for  the  sale  of  intoxicating  liquors  in  the  city  of  Brook- 
lyn under  the  provisions  of  the  statutes  referred  to  in  the 
case  last  cited.  Before  the  license  expired  complaint  was 
made  to  the  superintendent  of  police  against  the  relator  for 
keeping  open  his  saloon  on  Sunday  for  the  sale  of  beer,  and 
for  selling  beer  therein  on  that  day,  in  violation  of  the  stat- 
utes. The  respondent  board  thereupon  summoned  the  relator 
to  show  cau.se  before  them  why  his  license  should  not  be 
revoked,  as  prescribed  by  section  4,  c.  549,  p.  861,  Laws  N. 
Y.  1873.  The  relator  appeared  before  the  board,  and  pro- 
tested against  further  proceedings  on  the  ground  that  the 
board  had  no  jurisdiction,  and  that  the  complaint  preferred 
alleged  no  violation  of  the  excise  law.  These  objections  were 
overruled  by  the  board ;  and  thereupon  relator  filed  a  motion 
in  the  Supreme  Court  of  the  Second  Judicial  Department  of 
New  York  at  a  special  term  for  a  writ  of  prohibition  to  com- 
pel the  board  to  desist  from  proceedings  to  revoke  the  rela- 
tor's license.  The  motion  was  there  denied.  The  case  then 
went  to  the  Supreme  Court  of  the  same  judicial  department 
at  the  general  term,  and  there  the  order  for  a  special  term 
denying  the  motion  was  affirmed.  The  relator  then  took  the 
case  to  the  Court  of  Appeals,  and  there  the  order  of  the  gen- 
eral term  was  affirmed;  and  it  was  held  that  the  power  to 
license  and  to  cancel  licenses  is  vested  in  the  legislature,  and 
that  the  mode  and  manner  in  which  it  shall  be  done  rests  in 
the  legislative  discretion." 

In  State  v.  Holmes,  38  N.  H.  225,  it  was  held  that  a  license 
to  sell  spirituous  liquors  granted  under  an  act  of  the  legis- 
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latnre  gave  no  vested  right,  and  was  revoked  and  annulled 
by  the  repeal  of  the  statute  before  the  expiration  of  the  time 
limited  in  the  license. 

In  Martin  v.  State,  28  Neb.  377,  36  N.  W.  557,  Keese,  C.  J., 
delivering  the  opinion  of  the  court,  says:  "But  it  is  con- 
tended that,  before  the  mayor  and  council  can  legally  revoke 
the  license,  notice  must  be  given  to  the  licensee,  in  order 
that  he  may  show  cause,  if  anv  exists,  whv  the  license  should 
not  be  revoked.  In  support  of  this  contention,  it  is  insisted 
that  the  license  is  a  franchise,  or  publico  right,  vested  in  the 
individual,  and  for  which  he  has  paid  a  consideration,  and 
therefore  it  has  all  the  necessaiy  elemeuts  of  property,  under 
the  provision  of  the  constitution  that  ^no  person  shall  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of 
law.'  (Const,  sec.  3,  art.  I.)  There  is  no  vested  right  in  a 
license  to  sell  intoxicating  lifjuors  which  the  state  may  not 
take  away  at  pleasure.  {Pipuler  v.  The  State,  11  Neb.  575, 
10  X.  W.  4S1.)  Such  licenses  are  not  contracts  between  the 
state  or  municipality  issuing  them  and  the  licensee,  but  are 
mere  temporary  permits  to  do  what  otherwise  would  be 
unlawful.  (Board  of  Excise  v.  Barrie,  :\A  N.  Y.  657.)  They 
are  subject  to  the  direction  of  the  government,  which  may 
i-evoke  them  as  it  deems  fit,  and  may  be  abrogated  by  the 
adoption  of  a  municipal  ordinance  prohibiting  the  sale  of 
liquors.     (Columbus  v.  Cutcomp  (Iowa)  17  X.  W.  47.)" 

We  <iuote  from  a  part  of  the  opinion  by  Durfee,  C.  J.,  in 
Child  V.  Bemus,  17  R.  I.  231,  21  Atl.  539,  12  L.  K.  A.  57: 
"The  defendant's  first  point  is  that  the  city  council,  in  con- 
ferring upon  the  mayor  power  to  revoke,  ex(»eeded  their 
authority  under  the  charter.  The  authority  given  by  the 
charter  is  expressed  in  broad  terms.  It  is  to  make  laws, 
ordinances,  and  regulations  relative  to  hackney  carriages  and 
licensing  them.  The  language  seems  to  us  to  be  broad 
enough  to  authorize,  not  only  the  granting  of  licenses,  but 
also  the  granting  of  them  subject  to  a  power  of  revocation. 
And  we  see  no  reason  why  such  power  may  not  be  vested  by 
ordinance  in  the  mayor.  It  is  argued  that  the  licensee  has  a 
vested  right  in  his  license  beyond  the  city  council's  power  to 
forfeit.  Assuming  that  this  would  be  so  if  the  power  to 
revoke  were  not  reserved,  it  seems  to  us  that  when,  as  here, 
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the  license  is  granted  under  an  ordinance  that  gives  or 
reserves  the  power,  it  is  to  be  regarded  as  subject  to  the 
power  and  terminable  by  its  exercise.  The  li(»ense  is  in  the 
nature  of  a  privilege  to  perform  a  public  service  or  function 
for  reward,  which  service  or  function,  for  the  pu])lic  good 
and  to  secure  its  orderly  and  efficient  perfonnanc'c,  must  be 
subjected  to  certain  regulations.  These  reguhiticms  must  be 
obeyed,  and  therefore  the  power  to  revoke  the  li(;ense  is 
highly  important.  The  defendant  contends  that  the  city 
council,  if  it  was  authorized  to  confer  the  power,  was  not 
authorized  to  confer  it  to  be  exercised  without  first  giving 
notice  to  the  licensee  and  allowing  him  an  oppoi'tunity  to  be 
heard.  We  acknowledge  that  an  exercise  after  notice  and 
hearing  would  better  suit  our  notions  of  proper  procedure 
than  an  exercise  without  them.  The  ordinance  pres(*ribes  no 
procedure,  but  leaves  the  matter  wholly  to  the  mayor^s  dis- 
cretion. Is  the  ordinance  on  this  account  so  unreasonable  or 
oppressive  that  it  is  void? 

"The  complainant  cites  Commontvealfh  v.  Kinaley,  133 
Mass.  578.  In  that  case  it  was  decided  that  a  statute  author- 
izing the  selectmen  in  towns  to  grant  licenses  to  keep  tables 
for  playing  at  pool  for  hire,  and  providing  that  ^such  licenses 
maybe  revoked  at  the  pleasure  of  the  authority  granting  it,' 
is  constitutional.  The  license  was  revoked  there  without 
notice.  *A  licensee,'  say  the  court,  Hakes  his  license  sub- 
ject to  such  conditions  as  the  legislature  sees  fit  to  impose, 
and  one  of  the  statutory  conditions  of  this  license  was  that 
it  might  be  revoked  by  the  selectmen  at  their  pleasui'e.' 
Here  especially  it  is  to  be  remembered  that  the  power  was 
given  for  administrative,  not  judicial,  purposes.  While  the 
mayor  may  revoke  a  license  under  the  power,  if  it  be  valid, 
without  notifying  or  hearing  the  licensee,  there  is,  on  the 
other  hand,  nothing  to  prevent  his  giving  a  hearing  first,  if 
he  sees  fit,  and  the  (luestion  is  whether  it  is  reasonable  for 
him  to  be  intrusted  with  such  a  discretion.  It  appears  from 
Commomvealtk  v.  Kinnley,  supra,  that  the  legislature  of 
Massachusetts  considered  the  conferring  of  such  a  power  not 
unreasonable;  for  otherwise,  presumably,  they  would  not 
have  conferred  it.  We  have  (*ome  to  the  conclusion,  after 
much  consideration,  that  it  is  not  sufficiently  plain  that  the 
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power  or  the  clause  of  the  ordinance  that  grants  the  power 
is  unreasonable  or  oppressive  to  make  it  our  duty  to  declare 
it  void." 

In  City  of  Grand  Rapids  v.  Braiidy,  105  Mich.  670,  64  N. 
W.  29,  32  L.  R.  A.  116,  55  Am.  St.  Rep.  472,  the  court  says: 
"  The  only  other  provision  we  need  to  notice  is  that  giving 
the  power  to  revoke  the  license  arbitrarily.  Has  the  com- 
mon council  the  right  to  insist,  as  a  condition  precedent  to 
the  issue  of  the  license,  that  the  applicant  shall  agree  that 
his  license  may  be  revoked  at  the  will  of  the  council!  is  the 
question  presented.  The  necessity  of  a  rigid  control  over 
this  business  in  our  large  cities  is  clear.  Convictions  ai*e 
difficult,  though  the  public  authorities  may  be  well  convinced. 
The  business  is  not  necessary  to  the  welfare  of  society  or 
the  public.  The  common  council,  with  the  knowledge  of  all 
the  facts  before  them  to  a  gi'eater  extent  than  courts  can 
possibly  have,  have  determined  that  it  is  well,  in  their 
judgment,  to  require  these  conditions.  While  the  exercise 
of  any  arbitrary  power  may  seem  harsh,  still  we  are  of  the 
opinion  that  thig  requirement  is  not  so  unreasonable  as  to 
re<iuire  the  courts  to  declare  it  void." 

In  Commonwealth  v.  Kinsley,  133  Mass.  579,  the  court 
states:  "A  license  had  been  duly  granted  to  the  defendant, 
and  it  had  been  revoked  by  the  selectmen  without  giving  him 
notice  of  their  intention  to  revoke  it.  The  keeping  of  a  pool 
table  for  hire  is  one  of  many  things  affecting  the  public 
morals,  which  the  legislature  can  either  absolutely  prohibit 
or  can  regulate,  and  one  common  form  of  regulation  is  by 
requiring  a  license.  A  licensee  takes  his  license  subject  to 
such  conditions  as  the  legislature  sees  fit  to  impose,  and  one 
of  the  statutory  conditions  of  this  license  was  that  it  might 
he  revoked  by  the  selectmen  at  their  pleasure.  Such  a 
license  is  not  a  contract,  and  a  revocation  of  it  does  not 
deprive  the  defendant  of  any  property,  immunity,  or  priv- 
ilege, within  the  meaning  of  these  words  in  the  Declaration 
of  Rights,  art.  XII.  {Commonivealth  v.  Blackington,  24  Pick. 
352;  Calderv.  Kurhy,  5  Gray,  597;  Commonwealth  v.  Cottony 
8  Gray,  488;  Commonwealth  v.  Brennan,  103  Mass.  70; 
Cammonwealth  v.  Adams,  109  Mass.  344  Commonwealth  v. 
Fredprirl's,  119  Mass.  199.)" 
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The  note  Oil  page  519  of  1.")  Fed.,  eiting  authorities,  is  to  the 
effect  that  a  license  to  sell  liquor  is  issued  as  a  part  of  the 
police  system  of  the  state,  and  is  subject  to  modification  or 
revocation,  at  the  will  of  the  licensor.  Under  note  2,  sec. 
:}63,  1  Dillon's  Mun.  (W.  (4th  ed. ),  followed  by  a  list  of 
cases,  it  is  said  that  'licenses  to  sell  licjuors  are  not  con- 
tracts between  the  state  and  the  person  licensed,  givinjj  the 
latter  vested  rights,  and  partaking  of  the  nature  of  contracts, 
but  are  merely  temporary  permits  to  do  what  otherwise  would 
be  an  offense,  issu(*d  in  the  exercise  of  police  powers,  and 
subject  to  the  direction  of  govei-nment,  which  may  revoke 
them  as  it  deems  fit.'^  Other  cases  in  point  are  Schwurhoir 
V.  City  of  Chicago,  6S  III.  444;  Wiggins  v.  City  of  Chicago, 
Id.  :]72;  Staffs  V.  Cook,  24  Minn.  247,  81  Am.  Rep.  344;  Hur- 
her  V.  Baugh,  43  Iowa,  .")14:  Laing  v.  Mayor,  8G  (ia.  756,  13 
S.  p].  107:  Doyle  v.  Ins.  Company,  94  U.  S.  535,  24  L.  Ed. 
148;  Wiggins  v.  East  Sf.  Lonis,  107  V.  S.  374,  2  Sup.  Ct. 
257,  27  L.  Kil  419;  Sights  v.  Va malls,  12  (4rat.  292;  Low  v. 
Connnissioners,  ]{.  M.  Charlt.  314;  Commomrealih  v.  Hrennan, 
103  Mass.  70;  Common icea If h  v.  Intoxicating  Liquors,  115 
Mass.  153. 

History  tells  us  that  fi-oin  the  early  days  of  Egypt,  (Treece 
and  Rome  the  leading  nations  of  the  world  have  maintained 
restri(;tions  upon  the  use  of  wine.  The  common  law  of  Eng- 
land regulated  the  sale  of  ardent  spirits,  and  tlie  same  policy 
has  been  pursued  in  this  country  from  colonial  days.  Cus- 
tom from  time  immemorial  and  the  cases  cited  indicate  that 
the  legi.slature,  in  the  exercise  of  police  power  belonging  to 
the  state,  could  prohi])it  entirely,  or  impose  such  conditions 
as  it  deemed  best  for  the  issuance  and  annulment  of  per- 
mits to  sell  intoxicating  liijuors.  They  saw  fit  to  authorize 
the  city  council  to  revoke  licenses  fen*  the  reasons  and  in  the 
manner  stated  before.  The  one  in  question  was  granted  to 
and  accepted  by  the  petitioner  under  these  (»(mditions  and 
after  their  enactment.  It  is  the  rule  that,  where  parties  con- 
tract or  a(*,t  in  contemi)latiou  of  a  statute  then  in  force,  its 
provisions  are  deemed  to  (•onstitute  a  part  of  the  agreement, 
just  as  though  they  had  })een  incorporated  in  it.  (Hutchins 
v.  Town,  118  N.  V.  4G8,  24  S.  E  723,  32  L.  R.  A.  706,  citing 
KooncP  V.  Rnsspll,  103  N.  C.  179,  9  S.  E.  316:  Cooley,  Const. 
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Lim.  p.  265;  McCless  v.  Meekins,  111  N.  C.  34,  23  S.  E.  99; 
Strickland  v.  Pennsylvania  (Pa. )  26  Atl.  431,  21  L.  R.  A.  224.) 

From  a  general  review  of  the  authorities  it  appears  that  a 
license  for  the  sale  of  liquors  may  be  revoked  before  the  expi- 
ration of  the  time  for  which  it  has  been  granted  by  act  of  the 
legislature  directly,  or  by  the  will  of  a  majority  of  the  voters 
expressed  at  an  election,  or  by  the  board  or  mayor  in  their 
or  his  discretion,  and  with  or  without  notice  to  the  licensee, 
if  statutory  authority  and  conditions  be  pursued.  It  is 
apparent  that  the  respondents  acted  within  the  letter  and 
requirements  of  these  statutory  provisions,  and  that  they  are 
not  unconstitutional. 

The  demurrer  to  the  petition  is  sustained  for  the  reasons 
indicated,  and  the  costs  of  this  proceeding  are  taxed  against 
the  petitioner. 

Belknap,  C.  J.,  and  Fitzgerald,  J.,  concur. 


88  Tonkin  v.  Winzell.  [27th  Nev. 

ArKiuneiit  for  Appellants. 
I  No.  1«2.>.I 

W.  J.  TONKIN,  Resi>()ni)ENT,  v.  MAGGIE  WINZELL,  et 

AL.,  Appellants. 

Irrigation— Watkr  Kkjhts—  Kvidenck. 

1.  Evidence  in  an  action  involving  the  riRht  to  water  of  a  creek  for  irripa- 

tlon  hrkl  insufticient  to  sustain  a  finding  that  it  would  not,  In  the  Irri- 
gation season,  flow  to  certain  springs  the  water  from  which  defendants 
had  appropriated  prior  to  i)laintiff' s  appropriation  from  the  creek. 

2.  The  water  of  a  creek  flowing  into  a  stream  the  waters  of  which  defend- 

ants have  appropriated  may  not  be  diverted  by  plaintiff  by  a  later 
appropriation,  though  loss  of  water  of  the  creek  by  seepage  and  evajxi- 
nition  would  thus  be  saved. 

Appeal  from  the  Third  Judicial  District  Court,  Eureka 
(^ouuty;   W.  I).  Jones,  Judge. 

Action  by  W.  J.  Tonkin  against  Maggie  Winzell  and 
others.  From  a  judgment  awarding  plaintiff  damages  and 
certain  title  to  water,  and  an  injunction,  defendants  appeal. 

Reversed. 

Tlie  facts  sufficiently  appear  in  the  opinicm. 

E.  S.  Furringion  and  (ieorge  A.  Hartlett^  for  Appellants: 

I.  The  refusal  of  opportunity  to  prepare  for  trial  is  an 
al)use  of  discretion.  "Parties  will  not  he  forced  to  trial 
without  a  reasonable  opportunity  to  prei)are  therefor.  If  a 
case  has  been  set  for  trial  at  an  unreasonably  earlv  dav,  and 
by  reason  thereof  a  party  has  ])een  unable  to  prepare  for 
trial,  the  court  would  abuse  its  discretion  in  refusing  a  con- 
tinuance." The  court  should  have  continued  this  trial  in 
order  that  a  survey  might  be  made.  {Srhamherff  v.  Leslif\ 
41  S.  W.  2()r);  Gmn  v.  Culvn',  ,30  S.  W.  420;  Dftsi/  v. 
Pnfdom,  :«)  Pac.  799;  Had  ford  v.  Fotr!h>s,  S  S.  E.  820; 
Johnson  v.  Dinsmore,  9  X.  \V.  5.18.)  lu  (h-ecn  v.  Culver,  39 
S.  W.  426,  the  court  made  an  order  on  motion  of  the  defend- 
ant declaring  the  necessity  of  a  survey  to  determine  the 
rights  of  the  parties  and  directiug  that  such  survey  be  made 
l)y  a  surveyor  appointed  by  the  (»ourt,  on  notice  to  the 
parties.  The  (M)urt  held  that  the  plaintiff  had  a  right  to  rely 
on  the  survey,  and  it  was  error  to  refuses  a  continuance  on 
the  ground  that  the  survey  had  not  been  made,  and  to  admit 
on  the  trial  a  survev  made  bv  the  defendant.     In  Srhamhern 
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V.  Jjesiif,  41  S.  VV.  265,  it  was  held  that  the  court  erred  in 
refusing  to  grant  a  continuanoe  to  defendant  to  have  an 
order  of  survey  executed. 

II.  A  temporarj'  injunction  was  served  on  defendants  at 
the  time  the  suit  was  commenced.  The  plaintiff  had  all  the 
water  of  the  creek.  There  was  no  showing  that  the  plaintiff 
would  suffer  any  damages  or  inconvenience  whatever  by 
reason  of  the  continuance.  There  was  no  opportunity  after 
1896  to  make  the  surveys.  After  suit  was  brought  and  before 
trial,  it  was  utterly  impossible  to  make  the  survey.  The 
memorj*  of  the  witnesses  as  to  what  occun-ed  prior  to  1896 
was  uncertain,  and,  inasmuch  as  plaintiff  was  protected  by  a 
temporary  injunction,  he  could  not  have  been  injured  by  con- 
tinuing the  case  for  a  few  months  imtil  a  survey  could  be 
made.  The  refusal  of  the  court  to  continuing  the  case  was 
a  gross  abuse  of  discretion.  The  court  erred  in  refusing  to 
strike  out  the  testimony  of  W.  J.  Tonkin  in  relation  to  the 
nature  of  the  soil  on  his  ranch  and  the  quantity  of  water 
needed  to  irrigate  the  same.  The  testimony  of  W.  J.  Tonkin 
and  the  motion,  ruling  and  exception  are  as  follows  (Trans. 
p.  44, 1.  17) :  "Was  using  the  water  of  Danny  creek  as  well 
as  the  Pete  Hansen  creek  to  irrigate  the  ranch.  Did  not  get 
any  more  water  from  both  creeks  than  was  necessary  to  irri- 
gate  my  land.  The  land  is  gravelly,  and  takes  a  great  deal 
of  water.  I  don't  know  about  amount  of  hay  cut.  I  never 
attended  to  that.  I  know  of  the  loose  character  of  my  land 
and  its  need  of  quantity  of  water  because  Mr.  Crombie  and 
others  told  me.  I  never  irrigated."  "Mr.  Farrington — 
Defendants  move  to  strike  out  all  testimony  of  the  witness 
in  relation  to  the  nature  of  the  soil  of  his  ranch,  and  the 
<iuantity  of  water  needed  to  irrigate  the  same,  because  the 
answer  of  the  witness  shows  that  it  is  hearsay."  "Mr.  Far- 
rington— Defendants  except."  The  hearsay  testimony  above 
referred  to  was  to  material  points,  to  wit:  Damages,  amount 
of  water,  and  necessity  of  water  for  the  irrigation  of  the 
lands  for  which  plaintiff  had  Httemi)ted  to  appropriate  the 
water  of  Pete  Hansen  creek.  Tn  order  to  make  out  a  cause 
of  action,  the  plaintiff  must  show  that  he  actually  needed  the 
water  of  Pete  Hansen  creek  for  the  necessary,  beneficial  and 
e<*onomic  in'igation  of  his  land.     No  one  has  a  legal  right  to 
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waste  water.  Plaintiff  has  no  right  to  enjoin  defendants 
from  taking  water  which  he  is  not  using  beneficially  and 
economically.  An  excessive  diversion  of  water  for  any 
purpose  cannot  be  regarded  as  a  diversion  to  a  beneficial  use. 
Defendants  cannot  be  restrained  from  taking  any  surplus 
above  plaintiff's  needs.  ( Union  M.  d:  M.  Co,  v.  Bangherg, 
81  Fed.  94,  97,  and  cases  cited;  Deregoy  v.  McKisskh,  79 
Cal.  572;  Barrows  v  Fox,  32  Pac.  811-812.)  The  refusal  to 
strike  out  the  hearsay  testimony  is  error.  This  is  true  even 
though  the  evidence  is  cumulative.  {Spanagel  v.  Bellinger , 
38  Cal.  282;  Clopper  v.  Poland,  10  N.  W.  538;  Collins  v. 
Langan,  32  Atl.  258;  Bomheimer  v.  Baldwin,  42  Cal.  27-28; 
Stephens  v.  Vronian,  16  N.  Y.  381;  Tennessee  <fc  C.  R.  Co,  v. 
Ban  fort,  20  So.  502-504.) 

III.  Error  in  admitting  testimony  is  presumed  to  be 
prejudicial,  and  upon  proper  application  a  new  trial  will  be 
granted.  No  distinction  in  this  respect  can  be  made  between 
cases  submitted  to  the  court.  (Hayne  on  New  Trial  and 
Appeal,  sec.  287;  Spanagel  v.  Bellinger,  38  Cal.  282.)  This 
admission  of  testimony  was  actually  prejudicial,  because  the 
plaintiff  was  entitled  to  no  injunction  until  he  had  proven 
that  he  had  needed  the  water  of  Pete  Hansen  creek  for  irri- 
gation of  his  premises.  Without  the  above-mentioned  hear- 
say testimony  his  necessity  was  not  proven.  A  perpetual 
injunction  was  granted  to  the  plaintiff.  It  is  only  when  it 
appears  so  clear  as  to  be  beyond  doubt  that  the  error  com- 
plained of  did  not  prejudice,  and  could  not  have  prejudiced, 
the  party  against  whom  it  was  made  that  the  rule  that  error 
without  prejudice  is  no  ground  for  reversal  is  applicable. 
(Smith  V.  Shoemaker,  17  Wall.  630;  Beery  v.  Cray,  72  U.  IS. 
795;  R,  R.  Co,  V.  (rBrien,  119  U.  S.  99;  Mexia  v.  Oliver, 
148  U.  S.  664.) 

IV.  A  most  significant  fact — a  fact  which  carries  with  it 
the  strong  conviction  that  there  is  a  continuous  channel  from 
the  Tonkin  dam  to  the  Shipley  Springs,  and  that  during  the 
irrigating  season  the  water  of  Pete  Hansen  creek  flows,  save 
when  diverted  through  that  channel  into  Shipley  Springs 
and  thence  to  the  J.  D.  ranch — is  absolute  reluctance  for 
counsel  for  plaintiff  to  submit  these  matters  to  the  actual 
inspection  of  the  court  and  to  the  test  of  the  actual  survey 
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and  measurement.  Though  it  may  spread  and  sink,  though 
it  may  run  but  for  a  time  in  the  spring,  Pete  Hansen  creek 
is  a  watercourse.  (Barnes  v.  Sabran,  10  Nev.  236;  24 
Ency.  of  Law,  898;  Gould  on  Waters,  sec.  264;  Lux  v.  Hig- 
gins,  69  Cal.  418.)  An  appropriator  who  has  acquired  the 
right  to  all  the  waters  in  its  ordinary  flow  is  not  entitled  to 
surplus  water  flowing  in  the  stream  during  times  of  extra- 
ordinary high  water,  and  cannot  restrain  the  diversion  of 
such  surplus  by  another.  (Long  on  Irrigation,  see.  .17; 
Edgar  y.  Stevenson,  70  Cal.  286.) 

Thotnas  Wren  and  Peter  Breen,  for  Respondent: 

L  Upon  what  is  necessary  to  constitute  a  valid  location. 
Long  on  Irrigation  states  the  following  rule:  "To  consti- 
tute a  valid  appropriation  of  water  there  must  be  an  actual 
diversion  of  the  water  from  the  natural  stream  or  other 
source  of  supply  with  the  intent  to  apply  it  to  some  bene- 
ficial use,  followed  by  an  actual  application  of  the  water  to 
the  use  designed  or  to  some  other  useful  purpose  within  a 
reasonable  time.  An  appropriation  is  an  intent  to  take, 
acex)mpanied  by  some  open  physical  demonstration  of  the 
intent  and  for  some  valuable  use." 

II.  In  urging  the  point  upon  application  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  counsel  for 
defendants  refer  to  the  affidavit  of  one  McClellan.  Precisely 
what  the  object  of  counsel  was  in  filing  these  affidavits,  we 
confess  we  do  not  comprehend.  The  rule  is  so  well  estab- 
lished that  an  application  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  should  show  affirmatively  that  the 
evidence  is  new,  material  and  not  cumulative;  that  the  appli- 
cant has  been  diligent  in  preparing  his  case  for  trial;  that 
the  new  evidence  was  discovered  after  the  trial;  and  that  it 
is  undoubted.  (Hayne  on  New  Trial  and  Appeal,  vol.  1, 
sec.  88.)  It  only  needs  a  glance  at  the  affidavits  of  Bartlett, 
Carletti,  Fletcher,  and  McClellan  to  see  that  the  newly  dis- 
covered evidence,  so  called,  on  which  the  motion  for  a  new 
trial  is  based,  set  forth  in  these  affidavits,  is  simply  cumula- 
tive, and  in  addition  that  the  affidavits  of  Bartlett,  Car- 
letti,  and  Fletcher  show  an  entire  absence  of  anything  like 
diligence  on  the  part  of  the  defendants  to  prepare  for  trial. 
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A  motion  for  a  new  trial  on  the  ground  of  the  insuffieieney  of 
the  evidence  to  justify  the  decision  is  addressed  to  the  sound 
discretion  of  the  court  below,  as  is  elsewhere  shown.  The 
supreme  court  will  not  disturb  the  ruling  of  the  court  below 
upon  a  motion  for  a  new  trial  on  the  ground  under  consider- 
ation, if  there  be  a  substantial  conflict .  in  the  evidence. 
(Ilayne  on  New  Trial  and  Appeal,  vol.  1,  sec.  97;  ^Sfate  v. 
S.  M.  Co.,  5  Nev.  415;  Bosl^oirifz  v.  Davis,  12  Nev.  446.) 

III.  In  his  oral  argument  counsel  for  the  defendants 
asserted,  with  every  appearance  of  candor  and  earnestness, 
that  the  proof  established  the  flow  of  tlie  w^ater  of  Pete 
Hansen  creek  into  the  Shipley  Springs.  The  real  question 
in  this  case  is  not  whether  the  water  mav  have  at  times  of 
cloudbursts  or  unusually  rapidly  melting  of  snow  in  the 
mountains  reached  Shipley  Springs  for  a  few^  hours  or  a  day, 
or  perhaps  for  a  week  or  two  weeks,  as  it  did  i)robably  in 
1890,  but  whether  at  all  ordinary  seasons  of  the  year  and 
stages  of  the  water  in  Pete  Hansen  creek  it  flows  into  the 
Shipley  Springs.  The  supreme  c'ourt  of  this  state  has  adopted 
the  definition  of  a  watercourse  given  by  Angell  on  Water- 
courses, in  the  case  of  Hnrnea  v.  Sabron,  1  Nev.  236.  All  of 
the  witnesses,  both  for  the  plaintiff  and  the  defendants, 
testified  that  Pete  Hansen  creek  did  not  come  within  this 
definition  of  a  watercourse.  First,  that  the  creek  has  no 
defined  channel  down  to  the  Shipley  Springs;  that  the  chan- 
nel ends  two  or  three  hundred  feet  above  the  Shipley  Springs 
according  to  defendants'  witnesses,  and  plaintiff's  witnesses 
testified  that  it  is  that  or  a  greater  distance  from  the  end  of 
anything  resembling  a  channel  to  the  Shipley  Springs;  that 
when  the  water  reaches  the  comparatively  level  ground  it 
spreads  out  over  the  land  for  considerable  distances,  and  upon 
the  question  of  there  being  a  channel  or  no  channel  there  is  a 
substantial  conflict  of  testimony,  with  the  weight  of  the  testi- 
mony that  there  is  not  a  channel  being  in  favor  of  the 
plaintiff. 

tJ.  S.  Farrington  and  George  A.  Bartlfft,  for  Appellants, 
in  reply: 

I.  Mr.  Wren  has  wholly  failed  to  show  in  his  second  brief 
upon  challenge    so  to  do  that  Pete   Hansen  crooV  was  not 
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a  continuous  watercourse  from  Tonkin  dam  to  Shipley 
Springs.  He  was  also  challeng:ed  to  cite  the  page  in  the 
re(*ord  where  any  witness  has  testified  that  the  waters  of 
Pete  Hansen  creek,  when  unobstructed  during  the  irrigating 
season  of  each  ordinary  3'ear,  do  not  flow  down  to  Shipley 
Springs  and  thence  to  Mrs.  Winzeirs  ranch  ^  and  this  he  has 
utterly  neglected  to  do. 

n.  The  refusal  of  the  court  to  grant  the  defendants  a 
continuance  to  enable  them  to  have  a  survey  made  and 
actual  test  to  j^how  that  the  water  would,  if  unobstructed, 
flow  in  the  ordinary  irrigating  season  to  defendant's  prem- 
ises was  an  error,  for  which  the  judgment  should  be  reversed. 
(Hffrf  V.  State,  lo  Tex.  Or.  App.  202;  lirookr  v.  By.  Co.,  47 
X.W.  76;  amirhifj  v.  Ey.  Co.,  47  N.  W.  19.)  The  water  of 
Pete  Hansen  creek  is  presumed,  luitil  the  contrary  is  shown, 
to  augment  the  flow  of  Shipley  creek.  Though  it  may  spread 
and  sink;  though  it  may  run  but  for  a  time  in  the  spring; 
though  for  two  or  three  hundred  feet  Pete  Hansen  creek 
may  run  doTvn  a  sod  bank  into  Shipley  Springs,  it  is  a  water- 
course and  within  the  definition  given  in  Banips  v.  Sahron, 
10  Xev.  236. 

III.  Plaintiff  has  failed  to  prove  any  necessary  use  of  the 
waters  of  Pete  Hansen  creek,  except  by  the  hearsay  testimony 
of  W.  J.  Tonkin  and  John  Tonkin.  The  testimony  shows 
that  plaintiff  does  not  need  the  w^ater  of  Pete  Hansen  creek. 

IV.  Plaintiff  is  not  entitled  to  damages,  to  an  injunction, 
or  to  a  decree  that  he  ow^ns  the  water,  because  there  can  be 
no  appropriation  without  a  necessary  and  beneficial  use. 
The  judgment  awards  to  the  plaintiff  all  the  water  his  ditch 
will  carry  and  enjoins  the  defendants  from  interfering  with 
the  water.  This  judgment,  in  the  authority  of  Ootelli  v. 
Cardellij  69  Pac.  8,  is  erroneous  be(*ause  it  disregards  the 
question  of  necessity.  If  the  hearsay  testimony  of  W.  J. 
Tonkin  and  John  Tonkin  is  stricken  out,  there  is  no  testi- 
mony showing  that  plaintiff  needs  the  w-ater  of  Pete  Hansen 
creek.  The  court  erred  in  refusing  to  make  any  finding  of 
fact  as  to  defendants'  use  of  the  waters  of  Pete  Hansen 
creek.  The  only  finding  made  was  a  conclusion  of  law. 
That  portion  of  judgment  which  enjoins  tlie  defendants  from 
taking   any   water   out   of    Pete    Hansen    creek    above    the 
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Tonkin  dam,  irrespective   of  whether   Tonkin  needs   or  is 
using  water,  is  against  law. 

By  the  Court,  Talbot,  J.: 

Plaintiff  brought  this  action  to  recover  the  water  of  Pete 
Hansen  creek  and  $1,000  damages  for  the  diversion  thereof 
from  his  crops  and  the  breaking  of  his  dam,  alleging  that  he 
ccmstructed  his  ditch  in  IHO.*),  and  has  ever  since  used  the 
water  for  the  beneficial  irrigation  of  his  lands,  excepting 
when  prevented  by  the  wrongful  acts  of  the  defendants,  and 
that  his  appropriation  is  prior  and  superior  to  any  of  them. 

After  full  denials,  the  answer  alleges  that  the  defendants 
and  their  gi-antors,  ever  since  a  time  prior  to  October  1 1 , 
1881,  have  been  the  owners  of  the  J.  D.  Ranch  and  the  laud 
embraced  in  the  Shipley  Place  in  Garden  Valley,  Eureka 
county,  and  that  during  all  that  time  except  since  the  spring 
of  1897,  when  wrongfully  diverted  by  the  plaintiff,  they  have 
appropriated  and  used  all  the  water  of  Pete  Hansen  creek  in 
the  necessary  irrigation  of  large  crops  of  hay.  The  plaintiff 
was  given  judgment  for  $20  damages,  the  water  to  the 
capacity  of  his  ditch,  and  a  perpetual  injunction  against  the 
defendants. 

A  part  of  the  findings  of  the  court  are:  "That  Pete 
Hansen  creek  has  its  source  in  a  very  high  mountain,  and  is 
fed  exclusively  by  melting  snow  and  occasional  rains  in  the 
spring  and  early  summer.  That  for  several  miles  from  its 
source  it  flows  down  through  a  steep  canyon,  and  affords  for 
about  two  months  or  two  months  and  a  half  during  the  melt- 
ing of  the  snows  sufficient  water  to  irrigate  thirty  or  forty 
acres  of  land.  That  from  what  is  known  as  the  *  Tonkin 
Dam,'  in  said  canyon,  to  the  Shipley  Springs,  is  a  distance 
of  about  nine  miles.  About  six  miles  of  this  distance  the 
descent  is  considerable,  but  not  so  great  as  in  the  canyon 
above.  Within  about  three  miles  of  the  Shipley  Basin  the 
land  is  comparatively  level.  From  the  mouth  of  the  canyon 
down  to  this  comparatively  level  ground  the  volume  of  water 
gradually  decreases,  until  at  the  point  where  it  spreads  out 
over  the  adjacent  land  the  volume  at  all  times  when  there  is 
water,  except  in  times  of  extraordinary  freshets,  is  compara 
tively  small,  and  from  the  point  where  it  spreads  out  down 
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to  the  Shipley  Springs  the  quantity  of  water  gradually  lessens 
during  ordinary  seasons  until  it  is  all  lost  by  evaporation  or 
absorption  by  the  soil.  From  the  mouth  of  the  canyon  down 
to  the  point  where  the  water  spreads  out,  the  channel  of  the 
stream  gradually  lessens  in  size,  and  is  divided  up  at  different 
places  into  numerous  channels  until  at  the  point  where  it 
spreads  out  it  ceases  to  have  any  substantial  existence,  and 
from  this  point  to  near  the  Shipley  Springs  it  is  difficult,  and 
nearly  imx)ossible,  to  determine  from  the  evidence  whether 
there  is  any  channel  at  all,  and  before  it  reaches  the  Shipley 
Springs  there  is  no  appearance  of  a  channel  at  all  for  several 
hundred  feet." 

The  defendants  duly  excepted  to  these  findings,  and  to 
the  failure  of  the  court  to  make  others  prepared  and  sub- 
mitted by  them,  on  the  controlling  issues;  and  they  also 
took  exceptions  to  the  decision  and  decree  on  the  ground 
that  it  is  not  supported  by  the  evidence,  and  is  contrary 
thereto.  In  particular  they  specify  as  error  that  the  portion 
of  the  finding  relating  to  the  sinking  and  evaporating  of  the 
water  is  not  supported  by,  and  is  contrary  to,  the  undisputed 
testimony. 

The  record  is  replete  with  exceptions.  We  will  consider 
those  more  directly  affecting  the  substantial  rights  of  the 
parties. 

The  statements  that  "the  volume  of  water  was. compara- 
tively small,"  and  that  "the  land  is  comparatively  level," 
would  vary  greatly  in  their  significance  according  to  the 
views,  sympathies,  and  leanings  of  the  different  witnesses, 
and  such  terms  in  findings  are  too  indefinite  and  uncertain 
to  serve  as  a  foundation  for  awarding  valuable  property.  It 
would  be  equally  unsatisfactory  if  the  decree  itself  adjudged 
to  one  of  the  litigants  a  "comparatively  large  quantitj'  of 
water"  and  to  the  other  "a  comparatively  small  amount." 
The  channel  of  Pete  Hansen  creek,  at  the  head  of  plaintiff's 
ditch,  is  in  a  ravine,  which  is  sixty  to  seventy  feet  deep,  and 
which  extends  down  about  four  miles,  to  where  the  creek 
enters  and  nins  through  the  upper  part  of  the  valley  in  a 
well-defined  channel  a  few  feet  deep.  Then  it  becomes 
shallower,  and  in  three  places  divides  into  two  or  three 
channels,  which  unite  at  short  distances  further  down. 
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Shipley  Springs  are  situated  in  the  upper  end  of  defend- 
ant's field,  about  nine  miles  below  the  plaintiff's  dam;  and 
the  water  flowing  from  there  forms  what  is  designated  by 
most  of  the  witnesses  as  ''Shipley  C'reek/'  and  from  which 
ditches  lead  the  water  onto  defendant's  hay  lands.  The 
more  specific  testimony  indicates  that  less  than  one -half 
mile  above  Shipley  Springs,  Pete  Hansen  creek  divides  into 
several  channels,  which  become  shallower,  and  disappear, 
according  to  some  of  the  witnesses  for  the  defendants,  within 
three  hundred  feet  from  Shipley  Springs,  and  according,  to 
other  witnesses  for  the  plaintiff  a  few  hundred  feet  further 
up;  and,  judging  from  the  testimony,  it  is  not  improbable 
that  in  former  times,  before  large  numbers  of  cattle  and 
horses  tramped  the  ground  in  going  to  and  from  water,  the 
channel  extended  through,  but,  if  it  did  not,  and  the  water 
ran  to  the  springs,  and  was  diverted  by  the  defendants' 
ditches,  and  used  in  beneficial  irrigation  of  their  crops,  they 
ought  to  be  protected  in  their  appropriation. 

From  near  the  end  of  the  Hansen  channel  to  Shipley 
Springs  is  firm  gi'ound  carrying  (»lay  covered  with  sod,  and 
having  a  "considerable  descent."  The  valley  is  narrow\ 
The  most  definite  witness  estimated  the  fall  at  forty  feet  for 
the  two  miles  above  Shipley  Springs,  and  that  the  land  at 
right  angles  to  the  creek  is  nearly  level  from  twenty  to  two 
hundred  feet  on  the  northwest  side,  and  for  about  one-eighth 
of  a  mile  on  the  southeast  side.  Plaintiff's  ditch  is  about 
four  miles  long.  It  was  started  in  November,  1895,  and 
completed  in  1S97.  It  appears,  and  is  uncontradicted,  that 
many  years  prior  to  these  dates  the  defendants  and  their 
grantors  used  all  the  water  of  Shipley  creek  in  the  beneficial 
irrigation  of  their  lands,  and,  if  the  water  of  Pete  Hansen 
creek  flowed  into  Shipley  during  the  irrigating  season  before 
it  was  taken  by  the  plaintiff,  it  enhanced  the  flow  in  their 
ditches,  and  was  appropriated  by  them  prior  to  any  diver- 
sion by  the  plaintiff. 

There  was  much  conflict  of  testimony,  discussion,  and 
dispute  as  to  where  the  Hansen  channel  ends.  We  think  it 
i}?-  of  little  consequence  whether  it  is  a  few  hundred  feet  or 
more  further  up  or  down. 

On   the   other   hand,   it   is  most    important   to  ascertain 
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whether  the  Hansen  creek  water,  when  undisturbed  by  the 
plaintiff,  will,  in  the  irrigating  season,  run  into  Shipley 
Springs  in  quantities  sufficient  to  assist  in  the  irrigation  of 
defendants'  meadows;  for,  if  it  w^ll,  it  was  appropriated, 
and  ]>eeame  the  property  of  the  defendants  long  prior  to 
its  diversion  by  the  plaintiff,  and,  if  there  is  not  sufficient  to 
nni  through  in  dry  years,  they  would  be  entitled  to  its  use 
when  there  is  enough  to  reach  their  irrigated  lands.  The  find- 
ing of  the  court  that  "from  the  point  where  it  spreads  out 
down  to  tlie  Shipley  Springs  the  quantity  of  water  gradually 
lessens  during  ordinary  seasons,  until  it  is  all  lost  by  evapora- 
tion and  absorption  by  the  soil,"  is  not  supported  by  the  evi- 
den(*e.  There  is  no  proof  that  the  water  did  not  run  to 
Shipley,  when  not  diverted  by  the  plaintiff,  ever}^  year  except- 
ing 1889,whic]i  was  an  exceedingly  dry  one.  Several  witnesses 
stated  that  they  had  seen  the  Hansen  creek  water  in  varying 
(juantities  flowing  into  Shipley  Springs  in  May  and  June, 
and  consequently  during  the  irrigating  season  of  different 
years,  and  there  is  nothing  to  indicate  that  at  these  times  it 
was  (doming  from  cloudbursts  or  unusual  freshets,  as  the 
findings  imply.  A  number  of  other  witnesses  testified  to 
seeing  water  on  various  occasions  at  the  road  crossing  above 
Shipley  Springs  in  amounts  large  enough  to  likely  flow 
thi'ongh. 

Referring  to  those  parts  of  the  record  which  might  appear, 
without  careful  examination,  to  support  the  finding  in 
question,  witnesses  for  the  ])laintiff  testified  that  the  water 
was  running  in  plaintiff's  ditch  on  May  27,  1900,  a  fair,  but 
not  a  large,  head;  that  on  June  1st  they  found  it  had  been 
turned  doAvn  the  creek,  and  they  followed  it  on  that  day  to 
where  it  ceased  to  flow  about  three  or  four  hundred  yards 
above  Shipley  Springs.  Another  w-itness,  who  was  with 
them,  testified  that  at  the  same  time  he  followed  another 
channel  further  to  the  west,  and  that  the  water  from  it  was 
running  to  the  springs.  Without  his  direct  statement,  the 
evidence  of  the  others  that  it  had  come  down  the  creek  bed 
and  channels  in  three  days,  and  possibly  in  one  or  two, 
nearly  nine  miles,  and  so  close  to  Shipley  in  that  time, 
supports,  rather  than  contradicts,  the  general  testimony 
indicating  that  it  flowed  through.     One  witness  said  that,  if 
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he  owned  the  defendants'  ranch,  he  would  not  {jive  a  four- 
bit  piece  for  tlie  Pete  Hansen  creek  water.  This  testimony 
was  given  under  objection,  and  was  improperly  admitted. 
If  the  issue  had  been  in  relation  to  the  value  of  the  water 
right,  he  was  not  shown  to  have  any  knowled{j;e  that  would 
qualify  him  as  an  expert.  When  pressed  for  his  reason  for 
placing  such  a  trifling  value,  he  admitted  that  more  wati^r 
was  needed,  and  would  benefit  the  defendants'  ranch,  but  he 
said  in  years  when  there  would  l)e  enough  in  Hansen  (*.re(^k 
t-o  run  Shipley  there  would  ])e  plenty  coming  from  Kelly, 
Birch,  and  Willow  creeks  without  it.  It  developed  during 
his  examination  that  he  had  not  been  in  the  valley  for  ten 
years,  and  it  was  shown  that  the  conditions  on  which  h(^ 
based  his  judgment  no  longer  exist,  and  that  for  eight  years 
or  more,  the  water  from  these  other  creeks  has  been  used  for 
ranches  above,  and  not  allowed  to  run  to  Shipley  during  the 
irrigating  season. 

The  defendants  strongly  urged  as  ground  for  continuance 
the  necessity  of  deferring  the  trial  until  water  (5ould  be 
turned  down  in  the  spring  or  early  summer  for  the  purpose 
of  demonstrating  whether  it  would  flow^  to  Shipley.  The 
temporary  injunction  would  have  protected  the  plaintiif  in 
the  interim,  but,  unlike  the  mother  of  the  child  before  Solo- 
mon, he  was  not  willing  to  turn  it  to  the  opposing  claimant 
so  that  the  test  could  be  made.  This  conduct  of  the  parties, 
viewed  in  connection  with  the  undisputed  testimony  that  it 
runs  through,  leads  to  the  suspicion  that  the  defendants,  who 
were  in  a  good  situation  to  know,  had  more  faith  tliat  the 
water  would  flow  to  the  springs  than  the  plaintiff  had  that 
it  would  not.  Whether  the  court  ought  to  have  granted  the 
continuance  for  the  purpose  indicated  need  not  longer  be 
considered,  because  the  defendants  furnished  ample  testi- 
mony on  the  trial,  which  was  uncontradicted,  to  esta])lish 
the  fact  as  they  desired. 

It  is  apparent  that  the  evaporation  would  be  more  in  the 
flow  to  defendant's  than  to  plaintiff's  lands,  but  whether  the 
seepage,  or  the  combined  seepage  and  evaporation,  would  be 
more  or  less,  is  not  clear.  Plaintiff  claims  his  land  is  grav- 
elly, and  requires  a  lai'ge  (juantity  of  water.  If  his  ditch 
runs  a  long  distance  through  a  similar  formation,  the  absorp- 
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tion  may  be  greater  than  over  a  compact  soil  where  it  spreads 
above  Shipley  after  running  swiftly  through  the  ravine.  As 
the  distance  from  the  plaintiff*  s  dam  to  the  springs  is  fully 
twice  as  long  as  plaintiff's  ditch,  and  it  spreads  more  on  the 
longer  course,  we  may  assume  that  the  amount  lost  by  seep- 
age and  evaporation  together  is  larger  in  the  flow  to  defend- 
ants' premises.  If  conceded  or  established  that  this  loss  is 
much  greater  than  that  through  the  plaintiff's  ditch,  that 
ought  not  to  deprive  the  defendants  of  their  water  acquired 
by  prior  diversion;  nor  should  their  earlier  appropriation  be 
taken  from  them  because  the  water  spreads,  and  a  larger 
proportion  of  it  sinks  and  evaporates  in  the  flat  above  or  in 
the  swamp  below  Shipley  Springs. 

The  undisputed  evidence  shows  that  the  water  came  from 
a  well-defined  creek  and  channel,  and  ran  through  in  the 
irrigating  season  to  where  it  increased  the  volume  in  defend- 
ants' ditches. 

Many  streams  came  out  of  lakes  fed  by  seepage,  melt- 
ing snow,  or  springs,  and  not  unfrequently  in  their  course 
they  spread  over  ponds,  swamps,  and  level  places,  again  run- 
ning into  channels,  from  which  they  have  been  diverted,  and 
are  held  by  right  of  prior  appropriation  as  securely  as  if  they 
had  followed  narrow  courses  or  creek  beds  all  the  way,  or  did 
not  flow  from  lakes.  On  the  same  principle  are  the  cases 
holding  that  the  prior  appropriator  secures  a  right  to  waste 
water  running  from  ditches,  fields,  tailings,  and  other  reser- 
voirs. A  contrary  rule  would  unsettle  every  right  on  a 
stream  with  a  lake  as  its  course,  or  where  water  had  been 
diverted  after  it  had  passed  through  swamps  or  ponds,  or 
had  spi-ead  over  level  depressions. 

The  (conservation  of  the  waters  in  this  state  is  the  order  of 
the  day,  and  will  increase  the  population  and  wealth,  and  is 
for  the  public  good.  It  should  be  encouraged  by  all  legiti- 
mate means,  but  not  to  the  extent  of  depriving  the  owner  of 
water  already  acquired  by  prior  application  to  a  beneficial  use. 

If  waste  by  seepage  and  evaporation  can  be  prevented  by 
draining  swamps  and  depressions  or  by  substituting  ditches, 
flumes,  or  pipes  for  wide,  sandy  and  numerous  channels,  or 
by  other  means,  let  this  desired  improvement  and  economy 
be  at  the  expense  of  the  later  claimant,  who  is  desirous  of 
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utilizing  the  water  thereby  to  be  saved;  or  at  least  without 
detriment  to  existing  rights,  whether  up  or  down  the  stream. 

Although  water  is  too  precious  a  thing  to  be  wasted  in 
these  arid  regions,  where  it  is  so  necessary  for  the  sui)port  of 
the  homes  and  prosperity  of  a  large  part  of  our  population, 
and  for  the  production  of  the  food  stuffs  and  agricultural 
products  necessary  to  sustain  the  life  and  promote  the  happi- 
ness of  all,  and  although  every  owner  should  be  restricted 
to  an  economical  and  beneficial  use  from  his  point  of  diver- 
sion, we  cannot  sanction  a  policy  which  inevitably  would 
result  in  depriving  the  prior  and  lower  appropriator  for  the 
benefit  of  the  later  claimant  nearer  the  head  of  the  stream, 
because  tlie  latter  would  have  a  greater  quantity  of  water, 
and  (*onse(juently  more  benefit,  and  would  save  the  seepage 
and  evaporation  occasioned  by  the  fiow  further  down  to  the 
lands  of  the  earlier  settler. 

The  enforcement  of  such  a  doctrine  would  overthrow  the 
long,  well-established  and  just  principles  of  the  law,  and 
result  in  legal  confiscation.  It  would  deprive  prior  appro- 
priators  down  the  stream  of  their  equities  and  vested  rights, 
lead  to  a  scramble  to  secure  lands  and  divert  from  the  heads 
of  streams  water  already  in  use  by  lower  proprietors,  whose 
farms  would  be  dried  and  destroyed. 

The  finding  of  the  court  that  the  Hansen  creek  water 
would  not  flow  to  Shipley  Springs  in  the  irrigating  season, 
and  the  refusal  to  find  that  it  did  so  flow,  and  that  it  had 
been  used  by  the  defendants  in  the  beneficial  irrigation  of 
their  lands  prior  to  any  diversion  by  the  plaintiff  and  the 
rendering  of  the  decree  in  his  favor,  when  the  evidence  does 
not  support  it,  require  that  the  judgment  be  reversed,  and 
we  need  not  determine  the  objection  asserting  a  failure  to 
show  plaintiff's  necessity  for  his  ditch  full  of  water  in  addi- 
tion to  that  coming  to  his  place  from  Dana  creek,  nor  the 
one  relating  to  the  refusal  of  the  court  to  strike  out  the 
hearsay  testimony  on  which  the  calculation  of  the  amount  of 
ha3"  is  based,  nor  the  numerous  other  specifications  of  error. 

The  judgment  and  decree  are  set  aside,  and  the  case  is 
remanded  for  a  new  trial. 

Belknap,  C.  J.:     I  c(mcur. 
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Fitzgerald,  J.,  did  not  sit  in  the  hearing  of  this  case  or 
participate  in  the  opinion.  On  the  10th  of  December,  1900, 
a  motion  was  made  before  him,  while  he  was  judge  of  the 
Third  District,  to  continue  said  case  until  after  the  next  flood 
season,  to  wit,  June,  1901,  in  order  that  defendants  might  see 
whether  or  not  the  water  in  controversy  would  run  to  certain 
places  in  dispute.  The  granting  of  said  motion  would  have 
continued  the  case  over  two  regular  t^rms  of  court,  to  wit, 
the  December  term,  1900,  and  the  March  term,  1901,  and 
brought  the  trial  not  earlier  than  the  July  term,  1901.  This 
motion  was  denied,  and  the  case  was  set  for  trial  on  the  21st 
of  January,  1901,  to  which  ruling  exception  was  entered. 
At  the  trial  of  the  case  the  said  motion  was  renewed,  or  a 
similar  motion  made,  and  denied  b}'  Judge  Fitzgerald's  suc- 
(*essor  on  the  district  bench ;  to  which  ruling  also  exception 
was  entered.  These  exceptions — both  those  as  to  the  ruling 
made  by  Judge  Fitzgerald  before  the  trial  and  as  to  those 
made  by  his  successor  during  the  trial — were  involved  in  the 
appeal  herein,  and,  in  consequence  thereof,  Fitzgerald,  J., 
did  not  participate  in  any  of  the  proceedings  on  the  appeal 
to  this  court;  for,  of  course,  neither  he  nor  others  could  fore- 
see that  the  case  on  the  appeal  here  would  go  off  on  other 
questions  than  the  said  exceptions,  and  that  those  exceptions 
would  not  be  passed  upon,  or  not  need  to  be  passed  upon,  on 
the  appeal. 
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Ex  Parte  CHARLES  WONACOTT. 

DiKTRiCT  Court— Place  of  Holding  Terms— St atittory  Provisions— Con- 
stitution a  lity. 

1.  ruder  Const,  art.  VI,  sec.  7,  declaring  that  the  terms  of  the  district  court 
shall  be  held  at  the  county  seats  of  the  respective  counties,  provided 
that,  in  case  any  county  shall  hereafter  be  divided  Into  two  or  more 
districts,  the  legislature  may  by  law  desi|?nate  the  place  of  holding 
court  in  such  districts,  Stat.  1908,  p.  198,  c.  104,  directing  that  the 
sittings  of  the  district  court  shall  be  held  at  a  certain  town  whenever 
the  people  of  that  portion  of  the  county  lying  nearer  or  more  con- 
veniently situated  to  that  town  than  to  the  county  seat  shall  be 
accommodated  thereby,  is  void. 

Mandamus  by  Chas.  Wonacott  against  Peter  Rice  and 
others  to  (jonipel  respondents,  as  Commissioners  of  Nye 
County,   to    provide  proper   rooms  for   the    Distriet  (-onrt. 

Application  denied. 

C.  F.  Reynolds,  for  Petitioner: 

I.  If  the  section  involved  in  this  case  can  be  so  construed 
as  to  sustain  the  act  without  doing  violence  to  the  language, 
that  construction  must  be  adopted.  The  evident  object  of 
the  framers  of  the  constitution  in  adopting  sections  20  and 
21  of  article  IV  was  to  secure  general  laws  whenever  they 
could  be  appropriately  adopted.  It  follows  that  the  legis- 
lature would  not  be  called  upon  to  pass  a  law  for  the  hold- 
ing of  sittings  of  the  court  of  the  Third  Judicial  District  in 
Tonopah,  Nye  county,  unless  the  facts  making  it  necessary 
were  the  same  as  in  Nye  county. 

(I   L.   Rivhards,  District    Attorney  of    Nye  County,  and 
Vermilyea  c(*  Bart  left,  for  Respondents: 

I.  Counsel  for  respondents  respectfully  submit  that  the 
act  involved  in  this  action  is  unconstitutional  in  that  it  is  in 
conflict  with  section  1,  article  III,  of  the  constitution,  which 
provides  that  the  "  power  of  the  government  of  the  State  of 
Nevada  shall  be  divided  into  three  separate  departments,  the 
legislative,  the  executive  and  the  judicial,  and  no  persons 
(charged  with  the  exercise  of  powers  properly  belonging  to 
one  of  these  departments  shall  exercise  any  functions  apper- 
taining to  either  of  the  others,  except  in  the  cases  herein 
expressly  directed  or  permitted;  in  that  a  section  of  the  said 


July,  1903]  Ex  Parte  Wonaoott.  103 


Argument  for  Respondents. 

act  confers  upon  and  delegates  to  the  district  judge  of  the 
third  judicial  district  the  exercise  of  a  power  properly  belong- 
ing to  the  legislative  department;  in  that  such  section  makes 
the  district  judge  of  said  district  the  sole  judge  of  the  con- 
dition under  which  sittings  of  court  shall  be  held  in  the  t^wn 
of  Tonopah,  Nye  county. 

II.  Said  act  is  in  conflict  with  section  20  of  article  IV, 
which  provides  that  the  legislature  shall  not  pass  local  or 
special  laws  regulating  the  practice  of  courts  of  justice,  regu- 
lating county  and  township  business,  and  with  section  2  of 
i^id  article  IV,  which  provides  that  not  only  "in  all  cases 
enumerated  in  the  preceding  section,"  but  that  "in  all  other 
cases  where  a  general  law  can  be  made  applicable,  all  laws 
sliall  be  general  and  of  uniform  operation  throughout  the 
state,"  in  this,  that  said  act  is  of  purely  local  and  special 
application  to  the  county  of  Nye  and  the  town  of  Tonopah, 
in  said  county,  in  a  case  and  upon  a  subject  where  a  law 
could  and  should,  because  of  its  very  nature  and  character, 
be  made  general  and  of  uniform  operation  throughout  the 
state.  The  contention  made  by  counsel  for  petitioner,  that 
the  power  to  determine  whether  or  not  a  general  law  can  in 
any  case  be  made  applica])le  is  exclusively  in  the  legislature, 
is  without  merit.  While  the  legislature  has  the  right  to 
decide  primarily  whether  in  a  given  case  a  general  law  can 
be  made  applicable,  that  decision  may  be  reviewed  and  upheld 
or  reversed  by  this  court.  (Clarke  v.  fnrin,  f)  Nev.  124; 
llfss  v.  Pegg,  7  Nev.  28.) 

III.  Said  act  is  in  violation  of  section  25  of  article  IV  of 
the  constitution,  which  provides  that  "the  legislature  shall 
estal)lish  a  system  of  county  and  township  government,  which 
shall  be  uniform  throughout  the  state,"  in  that  the  act  pro- 
poses a  system  for  the  county  of  Nye  not  made  common  to 
tlie  oth€»r  counties  of  the  state.  (Stafp  v.  Grarpy,  11  Nev. 
228-229.) 

IV.  In  order  to  ol)servo  the  uniformity  required  by  the 
constitution,  classification,  if  made,  must  be  based  upon 
reascmable  and  a(^tual  ditferences;  the  legislation  must  be 
appropriate  to  the  classification,  and  embrace  all  within  the 
class.  (Hlngleion  v.  Eureka  Couviy,  22  Nev.  98-99;  State  v. 
Boyd,  19  Nev.  46.) 
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V.  Said  aet  is  in  confliet  with  and  is  prohibited  by  the 
express  terms  of  section  7  of  article  VI,  which  provides  that 
"  the  terms  of  the  district  courts  shall  be  held  at  the  countv 
seats  of  their  respective  counties,"  in  that  the  act  provides 
another  place  than  the  county  seat  for  the  holding  of  sittings 
of  coui-t.  For  the  reasons  which  prompted  the  adoption  of 
this  clause  as  it  now  stands,  the  court  is  respectfully  referred 
to  Nevada  Constitutional  Debates  and  Proceedings,  pp.  674- 
075  and  721,  H  spq. 

VI.  Section  7  of  article  VI  also  provides  that  "in  case 
any  county  shall  be  hereafter  divided  into  two  or  more  dis- 
tricts, the  legislature  may,  by  law,  designate  the  place  of 
holding  courts  in  such  distri(*ts."  Hut  it  is  submitted  that 
this  act  now  under  consideration  does  not  come  within  the 
said  provisions,  said  act  being,  as  its  title  and  several  sec- 
tions indicate,  merely  a  provision  for  holding  sittings  of 
court  at  the  town  of  Tonopah  under  certain  conditions. 
"In  construing  constitutions  the  first  and  last  duty  is  to 
ascertain  the  intention  of  the  framers  of  the  instrument,  and 
of  the  people  who  ratified  it."  {State  v.  Arrington,  18  Nev. 
414.) 

VII.  It  is  too  plain  for  argument  that  the  creation  of 
more  than  one  county  seat  in  any  one  county  for  a  special 
purpose  is  repugnant  to  our  entire  system  of  state  and 
county  government  as  contemphited  by  the  framers  of  the 
constitution  and  never  once  challenged  in  all  the  laws  passed 
sincie  its  adoption  until  suggested  ))y  counsel  for  petitioner 
as  being  the  legislative  intent  at  this  time.  Such  an  act 
would  violate  and  rendei*  little  sliort  of  chaotic  a  system  for 
the  uniformity  of  which  our  fundamental  law  has  in  express 
terms  so  carefully  and  positively  provided. 

By  the  Court,  Talbot,  J.: 

Petitioner  applies  for  a  writ  of  mandate  requiring  respond- 
ents, as  commissioners  of  Nye  county,  to  carry  out  the  pro- 
visions of  an  act  passed  l)y  our  last  legislature  (Stats.  1908, 
p.  198,  v..  104)  which  directs  that  sittings  of  the  district  court 
shall  be  held  at  the  town  of  Tonopah  whenever  the  people 
of  that  portion  of  the  (county  lying  nearer  or  more  con- 
veniently situated  to  that  town  than  to  Belmont,  the  county 
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seat,  shall  be  accommodated  thereby,  or  when  such  sittings, 
in  the  opinion  of  the  district  judge,  shall  be  more  econom- 
ical to  the  litigants.     We  quote: 

"Sec.  4.  The  sittings  of  the  district  court,  or  session 
thereof,  held  in  the  town  of  Tonopah,  shall  be  the  same  in 
validity  and  effect  as  if  held  in  the  town  of  Belmont,  and 
shall  be  so  held  for  the  accommodation  of  the  people,  for  the 
accommodation  and  convenience  of  litigants,  witnesses  and 
jurors,  and  for  the  purpose  of  giving  greater  publicity  to  the 
proceedings  of  such  court  than  if  held  in  the  town  of  Bel- 
mont. 

"Sec.  5.  The  county  commissioners  of  Nye  county  shall 
provide  the  proper  rooms  for  the  use  of  the  court  and  the 
clerk." 

Respondents  have  failed  to  provide  the  rooms  designated. 
Petitioner  asserts,  and  it  is  conceded,  that  the  town  of  Bel- 
mont, the  county  seat,  is  distant  from  the  town  of  Tonopah 
50  miles,  and  85  miles  from  Austin,  in  Lander  county,  the 
nearest  and  most  convenient  railroad  station;  that  there  is 
no  telegraphic  or  telephone  service  between  Belmont  and  the 
world  at  large,  and  especially  with  Tonopah;  that  the  only 
communication  between  the  latter  place  and  Belmont  is  by 
United  States  mail,  which  is  forwarded  })v  the  wav  of  Soda- 

7  a.  • 

ville,  and  from  there  through  several  counties  by  rail  to 
Austin,  and  thence  by  stage  to  Belmont,  requiring  several 
days  in  transit;  that  the  population  of  Nye  county  is  about 
5,0()0  inhabitants,  and,  of  these,  that  about  4,000  reside  in  or 
nearer  to  Tonopah  than  to  Belmont;  that  all  sittings  of  the 
district  court  are  held  at  Belmont ;  and  that  if  a  part  of  them 
are  held  at  Tonopah,  as  provided  for  in  the  act  mentioned,  a 
great  saving  will  be  made  to  the  county  in  the  payment  of 
fees  and  mileage  to  jurors,  and  a  large  number  of  litigants 
and  persons  having  business  with  the  district  court  will  be 
accommodated. 

The  question  involved  is  controlled  by  article  VI,  sec.  7, 
of  our  state  constitution,  whic^h  requires  that  "the  terms  of 
the  Supreme  Court  shall  be  held  at  the  seat  of  government, 
and  the  tenns  of  the  district  court  shall  be  held  at  the  county 
seats  of  their  respective  counties;  provided,  that  in  case  any 
county  shall  hereafter  be  divided  into  two  or  more  districts. 
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the  h*j^islature  may,  by  hiw.  designate  the  place  of  liolding 
coiiil;  in  sueh  districts."  As  shown  by  reference  to  the  con- 
stitutional debates,  the  opponents  of  this  section  failed  in  a 
strong  effort  to  prevent  its  insertion,  and  after  objection, 
discussion,  and  due  consideration  it  was  inserted  by  the 
franiers,  and  adopted  by  the  people  in  their  sovereign  capa- 
city, and  became  the  supreme  law  of  the  state,  binding  our 
legislatures  and  courts  until  abrogated  or  modified  by  the 
same  august  power  by  which  it  had  been  created.  This 
statute  does  not  attempt  to  create  or  name  a  new  district, 
nor  to  divide  the  county,  nor  to  fix  by  any  definite  boundary 
the  part  of  the  county  from  which  judicial  business  would  be 
hf^ard  and  determined  at  Tonopah. 

Although  there  are  other  towns  in  the  state,  not  conne<»ted 
with  the  outer  world  by  rail  or  wire,  mu(?h  more  distant  from 
the  county  seat  than  Tonopah,  and  for  the  people  in  which 
attendance  upon  court  entails  even  greater  inconvenience,  we 
are  not  unmindful  of  the  hardships  to  which  a  large  portion 
of  the  citizens  of  Nye  county  are  subject,  and  which  the  act 
was  intended  to  relieve:  and,  although  we  appreciate  the  pur- 
pose for  which  the  statute  was  passed,  questions  regarding 
the  expediency  and  wisdom  of  the  constitution  were  settled 
})y  its  ad()i)tion,  and  we  must  not  be  led  by  our  sympathit^s 
to  s<*t  aside  any  of  its  recjuirements. 

We  see  no  escape  from  the  conclusion  that  the  proceedings 
of  tlie  court  during  its  session  away  from  the  county  seat 
would  ])e  void,  and  consequently  that  it  would  be  vain  and 
useless  for  the  respondents  to  provide  a  courtroom  and 
clerk's  office  elsewhere.  It  has  frequently  been  held  that 
coui'ts  have  no  power  to  act  away  from  the  place  fixed  for 
their  terms,  and  that  even  (»onsent  cannot  confer  jurisdiction 
in  such  cases.  (  Kx  parte  Gardner,  22  Nev.  284,  89  Pac.  .ITO. 
citing  Siaie  v.  Jfoherfs,  8  Nev,  289,  and  other  cases.) 

That  a  ccmstitutional  clause  designating  the  c^ounty  seat 
for  the  session  of  the  district  court  cannot  be  controlled  or 
avoided  by  a  statute  naming  another  place  is  elementary. 

The  appli(*ation  for  the  writ  is  denied,  and  the  costs  are 
taxed  against  the  petitioner. 
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Verdict— Impeachment— Affidavit  of  Jurors— Appeal. 

J.  Where  there  was  substantial  evidence  on  each  side,  so  that  the  jury 
could  have  adopted  the  theory  of  either  party,  according  to  the  view 
they  may  have  taken  of  the  testimony,  the  court  on  appeal  will  not 
disturb  the  judgment  for  insufficiency  of  the  evidence. 

2.  Kev.  St.  U.  S.  sec. 2322  [  V.  S.  Comp.  St.  19()1,  p.  142r)],  provides  that  locators 
of  mining  claims  have  the  right  of  all  the  surface  included  within  the 
lines  of  their  location,  and  of  all  the  veinsj  lodes,  and  ledges  throughout 
their  entire  depth,  the  top  or  apex  of  which  lie  inside  such  surface  lines 
extended  downward  vertically,  although  such  veins,  lodes,  and  ledges 
may  so  far  depart  from  the  peri)endicular  in  their  course  downward 
as  to  extend  outside  the  vertical  side  lines  of  said  surface  location; 
but  that  their  right  to  the  iK)ssession  of  such  outside  parts  of  such 
vems,  lodes,  or  ledges  shall  be  confined  to  such  portions  thereof  as  lie 
between  vertical  planes  drawn  downward  as  above  described  through 
the  end  lines  of  their  location  so  continued  in  their  own  direction  that 
such  planes  will  interswt  such  exterior  parts  of  such  veins  or  ledges." 
//eW,  that  the  right  of  an  owner  of  a  mining  location  to  follow  a  ledge 
beyond  his  side  line  is  limited  to  the  right  to  follow  the  ledge  d(»wn- 
ward— that  is,  on  its  dip— and  he  has  not  the  right  to  follow  it  laterally 
or  along  its  strike;  and  if  there  was  in  defendant's  location  the  apex  (»f 
a  ledge  which  left  his  location  by  crossing  its  easterly  side  line,  and 
entered  plaintiff's  location  by  crossihg  its  westerly  end  line,  and  the 
ledge  turned  from  defendant's  location  and  entered  plaintiff's  at  such 
an  angle  that  the  portion  there  could  not  be  reached  from  defendant's 
k)cation  without  following  the  ledge  laterally,  or  on  its  strike,  the 
defendant  could  not  extract  ore  from  that  portion. 
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.{.  If  defendant  onU^red  upon  a  Icd^e  having  its  apex  within  the  exterior 
boundaries  of  plaintiff's  location,  and  extracted  ore  therefrom  between 
planes  drawn  vertically  downward  throujjh  the  end  lines  of  said 
loi'ation,  the  right  of  the  plaintiff  to  recover  damages  for  such  acts 
•  would  not  be  affected  by  i>roof  merely  that  the  place  from  which 
such  ore  was  extracted  could  be  reached  by  going  continuously 
tlirough  ledge  matter  from  a  ledge  having  its  apex  within  the  exterior 
boundaries  of  a  prior  location  belonging  to  the  defendant,  but  it  must 
further  ai>pear  that  such  i)assage  from  the  ai>ex  of  defendant's  ledge 
is  made  continuously  downward  on  the  dip  of  that  ledge;  and  if  any 
portion  of  such  passage  must  necessarily  be  made  either  upward,  or 
laterally  along  the  strike,  then  the  plaintiff's  right  to  recover  is  not 
affected. 

4.  In  an  action  for  taking  ore  from  plaintiff's  liK'ation  the  evidence  showed 
that  defendant  had  made  a  net  profit  of  $fiO,()00,  and  that  twenty-nine 
thirtieths  of  ore  mined  was  taken  from  plaintiff's  ground.  The  ver- 
dict for  plaintiff  was  for  $4S,(MK).  Held,  that  any  error  In  an  Instruc- 
tion on  the  measure  of  damages  was  harmless. 

r>.  It  is  not  necessary  that  the  veins  apexing  in  a  mining  location  pass 
through  both  end  lines  of  the  location  in  order  to  entitle  the  owner  to 
follow  the  dip. 

i'>.  An  instruction  to  the  contrary  was  harniless  error,  where  no  question 
touching  the  right  to  follow  the  vein  or  to  the  possession  of  the  ore 
depended  on  the  qualification  that  the  deposit  should  pass  through 
both  end  lines  of  the  claim,  but  where  the  controlling  Issue  was 
whether  the  claims  of  the  parties  were  on  the  same  ledge,  and  that 
issue  had  been  clearly  defined  to  the  jury. 

7.  The  affidavits  of  jurors  to  the  effect  that  the  verdict  was  reached  by 
averaging  estimates  by  each  juror  could  not  be  received  to  impeach 
the  verdict. 

KiTZOERALn,  J.,  dissenting. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict of  the  State  of  Nevada,  Esmeralda  C'Ounty;  C.  E.  Marl', 
Judp^e. 

Ejectment  by  the  Soutliern  Nevada  (toUI  and  Silver  Min- 
ing Company  against  the  Holmes  Mining  Company.  From 
a  judgment  for  plaintilf ,  defendant  appeals.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

W.  E.  F.  Deal  and  P.  M.  Bowler,  Jr.,  for  Appellant: 

I.  The  right  of  cross-examination  was  denied  defendant 
})y  the  trial  court.  Plaintiif ,  to  maintain  its  case,  called  and 
examined  Fred  Corkhill  as  a  witness,  who,  being  duly  sworn, 
testified  to  the  extraction  of  ore  by  the  defendant;  that  he 
was  familiar  with  the  work  which  the  Holmes  Mining  Com- 
pany, defendant  in  this  action,  did  in  that  mine  after  it  took 
possession  of  it  in  October,  1884;  that  it  extracted  ore  from 
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the  first  shaft  level,  the  north  stope,  northwest  stope,  old 
foot -wall  stope,  the  Yankee  stope,  the  sulphuret  winze,  the 
Corkhill  stope,  the  big  winze  on  the  intermediate  level, 
between  the  tenth  and  eleventh  levels,  above  the  eighth  level 
and  above  the  seventh,  in  the  eastern  part  of  the  mine,  above 
the  little  tenth  level,  on  the  ninth  level,  at  the  ronnd  house 
on  the  seventh  level,  and  from  other  places  in  the  Holmes 
mine,  giving  the  estimated  tonnage  taken  and  its  approxi- 
mate value;  that  he  worked  in  the  capacity  of  shift  ))oss  and 
foreman  and  superintendent  while  the  ore  was  being  extracted ; 
that  the  ore  was  shipped  to  the  mill  and  reduced.  This  evi- 
dence was  given  in  the  direct  examination  of  said  witness. 
Thereupon  the  following  questions  were  propounded  on  (U'oss- 
examination  bv  Mr.  Deal:  "I  will  ask  vou  whether  anv  of 
the  ore  you  have  mentioned  was  taken  out  of  a  ledge  from 
the  Chief  of  the  Hill  claim  or  any  ledge  whose  top  or  apex  is 
within  the  exterior  boundary  lines  of  the  Chief  of  the  Hill 
claim  at  the  surface  extended  downward  or  from  the  dip  of 
the  Chief  of  the  Hill  ledge?  In  your  direct  examination  you 
have  testified  from  this  model  as  to  these  different  places  and 
pointed  them  out  to  Mr.  Treadwell  in  answer  to  his  questions. 
Do  you  understand  this  model?  A.  I  do.''  "Q.  Are  the 
workings  of  the  mine  from  which  this  ore  was  taken  out,  to 
which  you  have  testified,  correctly  laid  down  upon  the  model? 
Q.  Was  this  ore  taken  from  a  vein?  A.  It  was.''  "Q.  From 
what  vein  was  it  taken?  Q.  Mr.  Corkhill,  you  testified  that 
five  hundred  tons  of  ore  were  taken  out  of  the  Holmes  mine 
from  the  Corkhill  stope,  below  the  first  shaft  level,  did  you 
not?  A.  I  did."  "Q.  Was  that  ore  taken  from  any  vein 
whose  top  or  apex  is  within  the  surfac^e  ))oundary  lines  of  the 
Chief  of  the  Hill  claim  at  the  surface  extended  downward 
vertically  or  from  the  dip  of  any  such  ledge?  Q.  From  what 
vein  was  the  ore  taken  at  the  Corkhill  stope?  Q.  Was  the 
ore  taken  from  different  places  you  mentioned  in  y(mr  direct 
examination,  in  a  vein?  Q.  What  is  the  Holmes  mine  about 
which  you  have  testified?  Q.  When  you  say  the  ore  was 
taken  from  the  Holmes  mine,  what  do  you  mean  by  the 
Holmes  mine?  Q.  Was  the  ore  which  you  have  testified  to 
as  having  been  taken  out  by  the  Holmes  Company,  taken 
from  a  vein  or  veins,  within  the  surface  boundary  lines  of  the 
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(i(Mieral  Thomas,  Northern  Belle  and  Easterly  Extension  of 
Northern  Belle,  or  either  of  them,  or  upon  the  dip  of  any 
such  vein?"  All  of  said  cpiestions  were  objeeted  to  by 
plaintiff's  counsel  upon  the  g'round  that  tliey  were  not  cross- 
examination,  which  objections  were  sustained;  to  which  rul- 
ings of  the  court  defendant  duly  reserved  exceptions,  and  the 
same  are  assi^n(»d  as  error,  justifying:  a  reversal  of  the  judpf- 
ment  and  g:ranting  defendant  a  new  trial.  The  contention  of 
the  plaintiff  was  and  is  that  defendant  entered  into  and  upon 
a  vein  having  its  apex  within  the  surface  l)oundaries  of  the 
Chief  of  the  Hill  minint^  claim  and  extracted  ore  therefrom 
to  plaintiff's  dama«:e  in  the  sum  of  $2,()(K),()(K).  The  subject 
of  the  direct  examination  of  this  witness  was  the  acts  of 
detVndant  relative  to  the  extraction  of  ore  from  the  Holmes 
mine,  the  particular  lo<*ality  from  whence  this  ore  was  taken, 
naming  stopes,  levels,  etc.;  that  it  was  taken  from  a  mine  and 
a  ledge:  reference  was  made  to  the  model,  to  identify  and 
explain  the  places,  locality  and  circumstance  attending  the 
taking  of  that  ore.  The  door  was  thus  thrown  open  for  a 
most  extended  and  exhaustive  inciuiry,  and  since  the  witness 
was  sworn  to  testify  to  the  truth,  the  whole  truth,  defendant 
was  entitled  to  the  full  benefit  of  cross-examination,  and  to 
make  such  examination  thorough  and  exhaustive  and  by 
leading  (|uestions,  if  necessary.  The  object  of  cross-exami- 
nation is  to  elicit  the  truth,  to  ascertain  the  whole  truth,  to 
strip  every  concealment  there  may  be  in  the  direct  examina- 
tion. According  to  the  English  rule,  when  a  party  produces 
a  witness  who  is  sworn  and  examined,  the  opposing  party  is 
not  confined  in  his  cross-examination  to  the  matters  upon 
which  the  witness  was  examined  in  chief.  He  may  cross- 
examine  him  uj)on  every  issue  in  the  case.  This  was  and  is 
the  rule  of  the  English  common  law,  and  is  the  rule  which 
obtains  in  many  of  the  states  of  the  United  States  of  America. 
It  is  the  rule  which  obtains  in  Nevada  by  statutory  adoption 
of  the  common  law  of  England.  (Comp.  Laws  19()0,  sec. 
3093. )  By  statutory  adoption  of  the  common  law  of  England, 
notliing  to  the  contrary  appearing  by  legislative  enactment 
on  the  subject  of  examination  or  cross-examination  of  wit- 
nesses, the  rule  at  common  law  in  re  that  subject,  not  being 
repugnant  to  or  in  conflict  with  the  constitution  and  laws  of 
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the  United  States,  in  tlie  statutory  lan^iage,  "shall  be  th(^ 
rule  of  decision  in  all  the  courts  of  this  state."  The  (luestions 
propounded  on  cross-examination  were  in  line  with  and 
ivlated  to  the  subject  matter  of  the  direct  evidence;  the 
questions  were  but  an  inquiry  into  the  facts  and  circum- 
stances connected  with  the  matters  stated  in  the  dire(*t  exami- 
nation of  the  witness,  Corkhill.  (Rush  v.  French^  1  Ariz. 
139,  25  Pac.  316;  Ferguson  \.  Ruiherford,  7  Nev.  386;  Warh- 
sfetier  v.  State,  99  Ind.  290;  Wilson  v.  Wager,  26  Mich.  452 ; 
Clark  V.  Reimgoo,  66  Iowa,  510;  Thompson  on  Trials,  sees. 
405-475.) 

II.  The  court  erred  in  permittinj^  Mr.  Schlcssin^cr,  one 
of  the  plaintiff's  counsel,  in  the  concluding  arjifument  to  the 
jury  to  discuss  the  question  of  delay iufjf  the  trial  of  this  case, 
and  reading  papers  not  introduced  in  evidence  up(m  the  trial, 
and  pennitting  counsel  to  discuss  the  matter  of  defendant's 
exercise  of  peremptory  challenge  to  the  juror,  McNamara. 
Counsel  got  before  the  jury  (notwithstanding  objection  was 
seasonably  made)  facts  by  way  of  supposition,  which  had  not 
been  proved,  also  matters  calculated  to  mislead  the  jury, 
which  occurred  on  the  impanelment  of  the  jury.  The  defend- 
ant had  the  a))solute  right  to  peremptorily  challenge  Mr. 
Mc^Naraara  without  giving  any  reason  therefor,  and  exercised 
such  right,  and  the  court  ought  not,  against  defendant's 
objections,  to  have  allowed  any  discussion  of  such  exercise 
before  the  jury.  Similar  conduct  in  the  case  of  Berrg  v. 
State,  10  Ga.  511,  522,  was  held  "highly  reprehensible,"  the 
court  further  saying  that  "it  ought  in  every  instancn^  to  be 
promptly  repressed."  ( Willis  v.  MrXeil,  57  Tex.  465,  474.) 
It  was  the  duty  of  the  court,  of  its  own  motion,  to  have 
interposed  and  checked  ccmnsel  in  his  improper  and  preju- 
dicial line  of  argument.  (Earl  \,  People,  d\)  111.  123;  For- 
syth v.  Cothran,  61  Ga.  278;  Hrown  v.  Swine  ford,  44  VV^is. 
232.)  The  conduct  of  counsel  in  his  closing  address  to  the 
jury  in  this  case  should  have  been  controlled  by  the  (*ourt. 
What  he  said  was  well  calculated  to  prejudice  and  mislead 
the  jury  so  that  a  fair  consideration  of  the  evidence  was  not 
given  by  the  jury,  thereby  depriving  defendant  of  a  fair  trial. 
He  was  upheld  in  this  by  the  trial  court  against  the  objecti<m 
of  defendant,  and  thereby  reversible  error  was  committed. 
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All  courts  unite  upon  the  conclusion  that  where  counsel,  in 
their  argument  to  the  jury,  make  statements  of  prejudicial 
matters  which  are  not  in  eviden<*e,  it  affords  ground  for  new 
trial. 

III.  Plaintiff\s  instruction  No.  Ti  does  not  state  the  law. 
That  instruction  told  the  jury  that  the  owner  of  a  mining 
location  is  limited  to  foHowing  his  ledge  downward ;  that  he 
has  not  the  right  to  follow  it  laterally  or  along  its  strike. 
This  is  manifest  error.  The  miner  has  the  undoubted  right 
to  follow  his  vein  in  its  downward  course  into  the  earth,  and 
while  in  that  course  his  vein  should  depart  from  a  perpen- 
dicular and  extend  outside  of  the  vertical  side  lines  of  his 
claim,  he  still  has  a  right  of  extralateral  pursuit  thereof  to 
tlie  extent  he  has  apex  of  the  vein  within  tlie  plane  of  his 
end  lines  drawn  downward  vertically  and  extended  in  their 
own  direction.  lie  is  not  restricted  or  limited  in  the  manner 
of  working,  following  or  in  pursuit  thereof;  he  may  pursue 
it  on  its  strike;  for  what  is  a  drift  or  level  on  a  vein  but  an 
opening  of  the  vein  along  and  on  its  course  or  strike? 

IV.  Plaintiff's  instruction  No.  G  is  not  law.  This  instruc- 
tion absolutely  ignores  the  law  of  apex,  for,  if  it  be  the  fact 
that  the  ledge  in  the  Thomas  in  its  course  should  so  curve 
or  bend  as  to  cross  the  side  line  of  the  Thomas,  and  that  the 
course  of  that  ledge  is  so  bent  or  curved  that  its  dip  within 
the  Chief  of  the  Hill  makes  a  large  angle  with  its  dip  in  the 
(leneral  Thomas  No.  3,  so  that  a  portion  of  the  dip  included 
within  vertical  planes  drawn  downward  through  the  end  lines 
of  each  of  said  locations,  except  by  following  it  laterally 
along  its  strike,  it  does  not  necessarily  follow  that  because 
defendant  has  no  right  to  enter  upon  or  extract  ore  there- 
from that  plaintiff  has  a  right  thereto.  Nor  does  it  follow 
that  plaintiff  has  a  right  to  complain,  if  on  account  of  a 
curve  or  bend  in  a  vein  it  crosses  a  side  line  and  a  portion 
of  the  apex  is  without  the  lines  of  either  the  Thomas  or 
Chief  of  the  Hill.  Neither,  in  strict  legal  contemplation,  is 
entitled  to  so  much  of  the  vein  thus  apexing  without  either 
claim.  The  instruction  is  therefore  misleading,  and  serves 
to  confuse  the  jury,  for,  thougli  defendant  be  not  entitled 
to  so  much  of  tlie  apex  of  the  vein,  which,  on  account  of 
curvature,  is  without  both  plaintiff's  and  defendant's  claims, 
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plaintiff  cannot  recover  the  value  of  ore  extracted,  because 
defendant  extracted  ore  from  a  place  or  places  it  had  no 
right  so  to  do;  does  not  ipso  facto  entitle  plaintiff  to  dam- 
ages therefor.  It  must  be  a  taking  from  the  plaintiff  which 
gives  the  right. 

V.  Plaintiff's  instruction  No.  8  is  not  law.  It  is  opposed 
to  the  spirit,  intent,  and  purpose  of  the  law.  It  is  mislead- 
ing and  confusing.  The  defendant,  having  the  apex  of  the 
vein,  ledge  or  lode  throughout  its  claim,  extracted  ore  there- 
fi-om  within  the  plane  of  its  end  lines,  drawn  downward 
vertically  and  extended  in  their  own  direction,  and,  it  being 
the  prior  location,  would  certainly  ])e  entitled  to  all  the  rights 
l)y  the  grant  of  section  2322,  R^v.  Stat.  U.  S.  The  measure 
of  defendant's  right  would  be  commensurate  with  the  length 
of  apex  of  vein.  This  would  materially  affect  the  right  of 
plaintiff  to  recover  damage.  Having  the  prior  location, 
coupled  with  the  apex,  and  the  vein  being  continuous,  as  the 
instruction  admits  and  assumes,  by  the  words  "could  be 
reached  by  going  continuously  through  the  ledge  matter 
from  a  ledge  having  its  apex  within  the  exterior  boundaries 
of  a  prior  location  belonging  to  the  defendant,"  would  most 
certainly  affect  the  right  of  the  plaintiff  in  this  action  to 
recover  damage.  It  would  defeat  it.  Priority  of  location, 
covering  apex,  is  all  that  is  required  to  entitle  the  locator  to 
the  exclusive  right  of  possession  and  enjoyment  of  the  sur- 
face, the  principal  vein,  as  well  as  all  other  veins  which  have 
a  top  or  apex  within  the  surface  lines  of  the  location  through- 
out their  entire  depth,  although  such  veins,  lodes  or  ledges 
may  so  far  depart  from  a  perpendicular  in  their  course  dowii- 
ward  as  to  extend  outside  the  vertical  side  lines  of  such  sur- 
face location;  but  such  right  of  possession  shall  be  confined 
to  such  portions  thereof  as  lie  between  vertical  planes  drawn 
downward  as  above  described  through  the  end  lines  of  the 
location  so  continued  in  their  own  direction.  Obviously,  if 
the  exclusive  right  of  possession  and  enjoyment  is  granted, 
and  that  without  restriction  or  limit  as  to  the  manner  of 
enjoyment,  it  is  entirely  immaterial  how  the  passage  be 
made.  P^or,  being  the  owner  of  a  lot,  entitled  to  the  exclu- 
sive right  of  possession  and  enjoyment,  the  owner  could,  in 
the  exercise  of   such  right,  enter  by  crawling  through  the 
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fence,  through  the  gate,  or  might,  if  desired,  jiunp  over  the 
fence.  So  with  the  exercise  of  the  right  granted  to  veins, 
lodes  or  ledges:  it  may  be  exercised  by  woi'king  laterally  on 
the  strike,  downward  on  the  dip,  or  upward:  the  manner  of 
exercise  is  wholly  immaterial.  Being  the  owner  of  the  right, 
that  right  is  measured  l)y  the  extent  of  apex  within  the  sur- 
face lines.  The  manner  of  exercising  that  right  is  not 
controlled  by  statute.  The  jury  were  told  by  that  instruc- 
tion that,  if  the  place  from  which  said  ore  was  extracted 
could  be  reached  by  going  continuously  through  tlie  ledge 
matter  (/.  f.,  matter  between  the  walls  of  the  ledge)  from 
a  ledge  having  its  apex  within  the  exterior  boundaries  of  a 
prior  location  belonging  to  the  defendant,  the  right  of  the 
plaintiff  would  not  be  affected  by  such  proof.  That  is  to 
say,  plaintiff  would  be  entitled  to  a  verdict  in  its  favor 
unless  such  passage  was  made  continuously  downward  on 
its  dip.  We  wish  to  emphasize  the  fact  that  the  passage 
made  continuously  downward  has  nothing  whatever  to  do 
with  the  riglit:  if  it  be  defendant's  ledge  with  top  or  apex 
within  the  surface  lines  of  defendant's  i)rior  location,  which 
the  instruction  admits,  no  further  proof  of  our  right  is 
necessary,  for  proof  of  i)riority  of  location  and  of  ai)ex  con- 
veys the  right;  it  is  the  right  granted  by  the  mining  law: 
we  may  exercise  and  enjoy  our  right  in  whatever  manner  we 
choose  within  the  plane  of  our  projected  lines,  with  but  the 
one  single  exception  contained  in  the  concluding  paragraph 
of  section  2322,  to  wit:  '^And  nothing  in  this  section  shall 
authorize  the  locator  or  possessor  of  a  vein  or  lode  which 
extends  its  downward  course  bevond  the  vertical  lines  of  his 
claim  to  enter  upon  the  surface  of  a  claim  possessed  by 
another."  Tt  is  a  fact  admitted,  and  which  was  not  disputed 
through  the  trial,  that  the  three  mining  claims,  Northern 
Belle,  First  Eastei-ly  P]xtension  of  Northern  Belle,  and  (tcu- 
eral  Thomas  No.  :J,  are  the  property  of  defendant.  Tt  holds 
the  title  in  fee  simple  absolute,  comprising  the  usual  (Com- 
mon-law  right  to  the  surface  included  within  the  patented 
lines  and  all  that  is  upon  and  beneath  it  with  one  addition 
and  only  one  corres|)onding  reservation.  The  addition  is 
the  extralateral  right  t(»  follow  the  veins,  which  have  their 
apex   within    their    exterior    boundaries,    of     such     claims 
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extended  downward  vertically  within  the  planes  of  the  end 
lines  drawn  down  vertically  and  continued  in  their  own  direc- 
tion into  adjoining  gi-ound;  the  reservation  is  its  counter- 
part, namely,  the  right  of  others  to  the  exercise  of  the  same 
right.  Any  lode  which  has  its  top  or  apex  within  the  claims 
or  either  of  the  claims  of  defendant  belongs  to  the  Holmes 
Company,  and  it  has  the  right  to  extract  ore  therefrom  by 
following  snch  vein  either  on  its  course  or  strike,  or  in  its 
downward  course  or  dip,  or  in  any  manner  as  suits  its  con- 
venience. That  instruction  tells  the  jury  that,  notwith- 
standing the  defendant  has  the  vein  apexing  in  its  prior 
location,  this  does  not  affect  the  right  of  the  plaintiff.  The 
right  of  discovery,  that  of  priority  of  locations,  together 
with  the  apex  doctrine,  has  lost  none  of  its  significance;  it 
is  all -important,  and  this  was  by  such  instruction  absolutely 
and  totally  ignored. 

VI.  Plaintiff's  instruction  No.  9'is  not  at  all  applicable  to 
the  case.  There  was  no  evidence  upon  which  to  base  such 
iustniction.  None  whatever.  A  comparison  of  all  the  evi- 
dence shows  conclusively  that  defendant  entered  upon  its 
mining  operations  in  good  faith,  was  not  guilty  of  fraud  or 
negligence,  but  has  acted  throughout  fairly  and  honestly  and 
in  the  full  belief  that  it  had  the  right  to  do  what  defendant 
did.  It  has  been  in  court  for  years  steadily,  constantly  and 
persistently,  contending  for  its  rights,  which  the  evidence 
clearly  shows  belonged  to  it.  That  instruction  given  to  the 
jury  was  inapplicable.  But,  assuming  that  there  was  evi- 
dence in  the  case,  the  instruction  given  is  erroneous.  The 
measure  of  damages  in  cases  where  the  acts  of  the  defendant 
were  done  through  mere  mistake,  without  fraud  or  negligence, 
is  that  the  wrongdoer  shall  make  good  the  loss,  but  beyond 
that  he  shall  not  suffer  for  a  wrong  committed  but  not 
intended;  that  the  injured  party  shall  be  restored  to  his 
former  conditions,  or  compensation  shall  be  made.  The 
measure  of  the  compensation  in  this  class  of  cases  is  the 
"net  proceeds  of  ore  extracited.'^  The  net  i)ro(?eeds  of  the 
ore  extracted  furnishes  a  con-ect  basis  of  ccmipensation:  it 
is  not  necessary  that  the  injured  party  should  have  more  in 
order  that  he  may  have  what  belongs  to  him,  for,  if  more  is 
given,  the  plaintiff  would  be  allowed  a  profit  by  reason  of  an 
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innocent  misadventure  of  defendant.  The  a<*tual  costs  of 
mining,  transportation,  reduction  and  all  other  necessary 
incidental  expenditures  in  reducinj^  the  product  to  money 
would  be  legitimate.  "The  net  profits  of  tlic  mine  would  be 
the  measure  of  plaintiff's  property,  the  auKUiiit  for  whi(^h 
plaintiff  would  be  liable  for  taxation  on."  Yet  this  instrui!- 
tion,  upon  the  assumption  that  it  was  pertinent  at  all,  did 
not  state  the  law,  for  by  it  the  jury  were  told  that  they 
*\should  deduct  from  the  jjross  value  of  the  ore  extra(*ted  the 
(•ost  of  mining  the  sanu»  and  bringing  it  to  the  surfain*.*' 
T1h»  measure  of  damages  laid  down  by  that  instruction  was 
not  law.  Where  the  tort  is  committed  without  fraud  or 
negligen<!e,  and  through  mere  mistake  and  withcmt  notice  of 
the  rights  of  a  plaintiff,  the  true  measure  of  damages  is  the 
gross  pro(*eeds  of  the  ore  extracted,  less  tlie  nec^essary  costs 
of  mining,  assorting,  sami)ling,  assaying,  transporting,  mill- 
ing and  all  other  necessary  incidental  expense  in  order  to 
reduce  the  oiv  to  money.  The  object  of  the  law  is  to  do 
justice.  The  duty  of  courts  is  to  search  for  and  do  right, 
and  where  there  has  been  no  willful  or  wrongful  injury,  but 
that  which  has  been  done  is  so  done  in  good  faith,  without 
fraud  or  negligence,  and  through  mere  mistake,  the  true 
measure  of  damages  in  cases  of  this  kind  is  the  net  proceeds 
of  the  ore.  (  Waters  v.  Stevenson,  13  Nev.  157.)  The  estate 
of  the  plaintiff  is  not,  on  account  of  one  who  thus  enters, 
without  notice,  without  fraud  or  negligence,  and  through 
mere  mistake,  without  a  willful,  wrongful  intent  and  pur- 
pose, impaired  or  damag(»d,  it  being  mining  property,  whose 
only  value  consists  in  the  metalliferous  ores  therein. 

VII.  The  court,  upon  objection  of  plaintiff's  attorneys, 
refused  to  give  instructions  Nos.  8  and  10,  reciuested  by 
defendant,  but  modified  the  same.  By  the  giving  of  the 
instructions  as  modified  by  the  court  said  instructions  so 
modified  and  given  did  not  and  do  not  state  the  law  and  are 
contrary  to  law,  and  therefore  error  authorizing  a  reversal 
of  the  judgment.  Upon  objection  of  counsel  for  plaintiff 
the  requested  instriu^tions  were  not  refused,  but  were  modi- 
fied to  cover  the  objection  made.  No  object i(m  thereto  was 
made  hy  plaintiff's  counsel  as  modified,  but  defendant 
reserved   objection    and   exeeption    thereto,    and,  from   the 
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re<*ord  thus  made,  the  instruction  can  be  regarded  only  as 
ofiven  by  the  court  of  its  own  motion.  (O'Xeil  v.  Orr^  4 
Scam.  111.  1;  Morgan  v.  Peei,  32  111.  288;  Toim  of  Earville 
V.  Carter,  2  111.  App.  34;  AhhoH  v.  Htriblen,  6  Iowa,  191; 
Staff  V.  (Jihhans,  10  Iowa,  117;  Blashfleld's  Inst,  to  Juries, 
see.  156.) 

VIII.  The  modification  by  the  court  of  defendant's 
instructions  Nos.  3  and  10  by  inserting  therein  the  words 
'*as  pass  through  both  end  lines  of  each  of  said  claims,"  was 
error  depriving  plaintiff  of  a  fair  trial.  By  inserting  as 
al>ove  the  court  absolutely  destroyed  the  instruction  as 
requested.  The  court  thereby  told  the  jury  that,  in  order  to 
entitle  the  defendant  to  the  extralateral  right  of  pursuit  of  a 
vein  or  lode  having  an  apex  within  either  of  its  claims,  it 
was  necx^ssary  that  it  should  not  onlj'  have  the  apex,  but,  in 
addition  thereto,  that  such  vein  should  pass  through,  on  its 
course,  both  end  lines  of  each  of  said  claims,  thereby  impos- 
ing an  unwarranted  and  unlawful  condition  to  the  right  of 
following  the  vein  in  its  downward  course  into  the  earth, 
])eyond  the  side  lines  of  the  claim  drawn  downward  verti- 
cally. The  law  requires  no  such  condition.  (Rev.  Stat.  U. 
S..  se(\  2322.)  The  extralateral  right  of  pursuit  is  not 
dependent  on  the  condition  that  the  vein  shall  extend 
throughout  the  claim  and  "pass  through  both  end  lines."  In 
]>fl  ^fonip  M.  dr  Af.  Co.(case  171,  U.  S.  p.  67)  the  court  said: 
'*  Hence,  whenever  a  party  has  acquired  the  title  to  ground 
within  whose  surface  area  is  the  apex  of  a  vein,  with  few  or 
many  feet  along  its  course  or  strike,  a  right  to  follow  that 
vein  on  its  dip  for  the  same  length  ought  to  be  awarded  to 
him  if  it  can  be  done";  and  at  page  89,  the  court  continuing, 
speaking  of  end  lines,  said:  '^This  places  a  limit  on  the 
length  of  the  vein  beyond  which  he  may  go,  but  it  does  not 
say  that  he  shall  not  go  outside  the  vertical  side  lines  unless 
the  vein  in  its  course  reaches  the  vertical  planes  of  the  end 
lines."  Nowhere  is  it  said  that  he  must  have  a  vein  which 
either  on  or  below  the  surface  extends  from  end  line  to  end 
line  in  order  to  pursue  the  vein  on  its  dip  outside  the  vertical 
side  lines.  Naming  limits  beyond  which  a  grant  does  not  go 
is  not  equivalent  to  saying  that  nothing  is  granted  which 
docs  not  extend  to  those  limits.     Suppose  a  vein  enters  at  an 
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end  line,  hut  terminates  half  way  across  the  length  of  the 
location;  his  right  to  follow  that  vein  on  its  dip  beyond  the 
vertical  side  lines  is  as  plainly  given  by  the  statute  as  though 
in  its  course  it  had  extended  to  the  farther  end  line. 

IX.  The  jury  arrived  at  their  verdict  by  chance.  A  ver- 
dict thus  obtained  is  illegal  and  void,  and  should  be  promptly 
set  aside.  It  is  apparent  from  the  affidavits  contained  in 
the  record,  that  the  jury  agreed  upon  the  method  by  which 
they  wcmld  and  should  arrive  at  a  verdict;  that  they  should 
and  did  bind  themselves  to  abide  the  result  without  further 
(consideration.  Such  a  verdict  is  vicious;  it  should  not  be 
tolerated.  It  is  not  the  result  of  an  intelligent  discussion 
and  reasonable  conviction  of  any  one  of  the  jurors,  and,  when 
a  jury  agree  and  bind  themselves  to  abide  the  result  obt^iined 
in  the  manner  and  by  the  means  adopted  in  this  case,  we  have 
a  right  to  claim  that  the  supposed  fountain  of  justice  is  cor- 
rupted by  a  resort  to  such  vicious  methods,  substituting 
uncertain  hazards,  a  gambling,  speculative,  reckless  disregard 
for  the  right  of  parties  in  lieu  of  their  deliberative  conclu- 
sions, conscientious  opinions  and  beliefs,  founded  upon  the 
(»viden(ie  adduced  upon  the  trial  and  upon  which  they  solemnly 
promised  under  the  sanctity  of  an  oath  to  well  and  truly  try, 
and  a  true  verdict  render  accordingly.  Affidavits  of  jurors 
have  been  received  in  this  state  and  in  other  states  to  show 
that  verdicts  have  been  obtained  by  chance.  {Lee  v.  Clute, 
10  Nev.  152;  Hoare  v.  Hindley,  49  Cal.  27');  Hendru'kson  v. 
Kingsbury,  21  Iowa,  ^579;  Stewart  v.  H.  R.  Co.,  11  Iowa,  •J79; 
12  How.  W  S.  *561.)  The  fii-st  case  considered  by  the  Supreme 
Court  of  the  State  of  Nevada  upon  the  admissibility  of  the 
affidavits  of  the  jurors  themselves  was  the  case  of  State  v. 
Stewart,  9  Nev.  120,  in  which  Judge  Hawley  recognized  the 
distinction  between  that  (»ase  and  the  case  at  bar. 

X.  The  statutes  of  the  State  of  Nevada  provide  that  a 
motion  for  a  new  trial  upon  the  ground  of  irregularity  in 
the  proceedings  of  a  jury  l)y  which  a  party  to  a  suit  was 
prevented  from  having  a  fair  trial,  shall  })e  made  upon 
affidavit,  ((^omp.  Laws  1900,  sees.  3290-3291.)  The  only 
parties  who  could  have  knowledge  of  such  irregularities  as 
are  here  complained  of  are  the  jurors  themselves.  It  appears 
from  the  affidavits  of  jurors  filed  and  used  on  the  motion 
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for  a  new  trial,  on  the  part  of  both  appellant  and  respondent, 
that  the  verdict  was  arrived  at  by  chance,  and  by  reason  of 
the  method  adopted  that  appellant  was  prevented  from 
havin*^  a  fair  trial. 

W.  H.  Tr endive II,  iov  Respondent: 

I.  The  court  did  not  err  in  sustaining  the  objections  of 
plaintiff  to  the  questions  propounded  to  the  witness  Corkhill 
*)n  cross-examination.  It  is  the  law  of  this  state  that  cross- 
examination  must  be  confined  to  the  subject  matter  of  the 
examination  in  chief,  and  that  any  range  outside  of  that  is 
error.  (Burkiey  v.  Buckley,  12  Nev.  428,  440-441,  and  14 
Nev.  268.)  That  case  furnishes  a  good  example  of  the  rule. 
Thero,  a  witness  had  testified  that,  while  driving  a  portion  of 
the  sheep  there  in  dispute,  he  had  lost  some  550  of  them. 
The  court  held  that  it  was  error  to  permit  him  to  be  asked  on 
cross-examination  what  was  the  value  of  those  550  sheep. 
In  its  opinion,  the  court  cites,  among  other  cases,  as  correctly 
laying  down  the  rule:  L(md.sherger  v.  Oorham,  5  Cal.  452; 
Wetherhee  v.  Ihmn,  32  Cal.  106.  Two  different  rules  on  this 
subject  have  been  laid  down  by  the  courts;  one,  known  as 
the  English  rule,  allowing  cross-examination  as  to  any  mat- 
ter in  the  plaintiff's  case,  and  the  other,  known  as  the  Ameri- 
can rule,  confining  it  to  matters  brought  out  in  examination 
in  chief.  (8  p]ncy.  PI.  &  Pr.  102-104.)  Counsel  are  mis- 
taken in  supposing  that  the  case  of  Ferqnson  v.  Bit  f  her  ford, 
7  Nev.  385,  contains  anything  contrary  to  our  contention. 
The  court  in  that  case  declined  to  decide  which  of  these  two 
rules  it  would  adopt,  for,  as  it  was  there  shown,  the  result 
would  have  been  the  same  under  either  rule.  But  in  the  later 
case  of  Burklet/  v.  Buckley,  12  Nev.  423,  and  14  Nev.  263, 
which  we  have  cited,  it  did  expressly  adopt  the  American 
rule,  and  such  is  now  the  law  in  this  state. 

II.  But,  even  if  these  rulings  should  be  admitted  to  be 
erroneous,  they  nevertheless  caused  no  prejudice  to  tlie 
defendant;  and,  of  course,  no  reversal  can  be  had  for  error 
which  worked  no  harm.  Defendant  was  permitted  to  call 
the  witness  as  his  own,  and  obtain  from  him  the  evidence  it 
had  sought  on  this  cross-examination;  and  this,  on  familiar 
principles,  cured  the  error,  if  any  there  was.     (Heniwinger 
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V.  Western  Assttranre  Co.,  95  Mich.  355,  359;  Gruhh  v.  Staff, 
117  Ind.  277,284;  Hit ks  v.  Whitfsutps,  2S  CrI  404;  Srhmtr 
V.  NfHlenhark,  133  (Vxl.  85,  881;  2  Ency.  PI.  &  Pr.  562;  Pat- 
(hen  V.  Keeley,  19  Nev.  404,  408;  Winter  v.  Fuhtone,  20 
Nov.  260,  268.)  Counsel  for  plaintiff  were  not  guilty  of  any 
miseonduet  in  argfuuient;  nor  did  the  court  err  in  refusing 
to  eheek  that  argument  in  the  particulars  complained  of.  In 
their  brief,  counsel  refer  to  certain  matters  as  occurring  dur- 
ing the  (concluding  argument  of  Mr.  Schlessinger  for  plain- 
tiff; but  they  have  not  correctly  stated  the  facts;  indeed, 
they  have  not  stated  them  at  all.  The  affidavits  read  were 
those  of  W.  E.  ¥.  Deal  and  Bert  Schlessinger;  and,  to  the 
extent  of  any  conflict  between  them,  the  decision  of  the  trial 
court  as  to  the  facts  is  conclusive  on  this  appeal.  (State  v. 
*S7.  Clah\  16  Nev.  207,  213.)  The  remarks  which  were  made 
))y  counsel  were  not  improper  in  themselves,  and  were  but 
legitimate  replies  to  arguments  and  statements  made  to  the 
jury  by  couns(4  for  defendant.  Where  counsel  on  one  side 
refers,  in  his  argument,  to  matters  not  in  evidence  or  other- 
wise improper,  the  (»ounsel  on  the  other  side  may  reply  as  to 
such  matters;  and  a  new  trial  cannot  ])e  granted  on  account 
of  su(»h  reply.     (2  Encty.  PI.  &  Pr.  732,  and  cases  there  cited.) 

III.  No  ex(»eption  to  the  giving  or  refusal  of  an  instruc- 
tion is  available  on  appeal,  unless  it  was  taken  at  the  trial, 
and  the  point  thereof  particularly  stated.  (MeGurn  v. 
Mclnnin,  24  Nev.  370.)  Defendant  must  therefore  be  now 
confined  to  the  objections  made  in  the  (^ourt  below.  It  is 
also  a  well -settled  rule  that  each  separate  instruction  need 
not  contain  all  the  law  applicable  to  the  point  thei-ein  stated. 
The  entire  series  of  instructions  given  are  to  be  read  together, 
as  a  whole;  and  if,  when  so  read,  they  state  the  law  cor- 
rectly, there  is  no  error,  although  some  of  them  omit  some 
proper  limitations  or  qualifications,  elsewhere  stated  in  the 
instructions.  {Cuples  v.  C.  P.  R.  R.  Co.,  6  Nev.  265,  273-4; 
Allison  V.  Ila(/an,  12  Nev.  38-60;  Solen  v.  V.  d  T.  R.  R. 
Co.,  13  Nev.  106-138.)  Lastly,  it  is  error  for  a  judge  to 
charge  the  jury  as  to  a  matter  of  fact;  and  it  is  therefore 
proper  to  refuse  such  an  instruction  when  requested.  (Const. 
Nev.,  art.  VI,  sec.  12.) 

IV.  Counsel  do  not  cout-end  that  instruction  No.  4  does 
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not  correctly  state  the  law;  and  obviously  they  could  not 
successfully  make  such  a  contention.  All  tliat  they  claim  is 
that  it  was  immaterial  whether  or  not  defendant  had  the 
right  to  go  beyond  the  side  lines  of  the  (leneral  Thomas, 
unless  it  also  appeared  that  that  vein  had  its  apex  in  the 
Chief  of  the  Hill.  That  objection  is  obviously  unfounded; 
for,  when  the  whole  instruction  is  read,  it  will  be  seen  that 
it  gave  no  right  of  recovery  to  plaintiff,  except  upon  the 
proof  of  the  latter  fact.  But,  even  if  that  additional  quali- 
fication had  not  been  given  in  that  instruction,  defendant 
would  not  have  been  injured.  In  instructions  6  and  9, 
given  at  the  request  of  defendant,  the  jury  were  expressly 
instructed  in  accordance  with  defendant's  contention.  Those 
instructions  were  as  follows:  "6.  It  is  entirely  immaterial 
what  is  the  course  or  dip  of  any  vein  in  the  Northern  Belle, 
PMi*st  Easterly  Extension  and  (jeneral  Thomas  No.  H  claim, 
unless  you  believe  from  a  preponderance  of  the  evidence 
that  the  ore  here  in  dispute  was  taken  from  the  ('hief  of  the 
Hill  vein  or  from  the  dip  thereof."  ^'9.  In  order  to  entitle 
plaintiff  to  recover  any  damages  from  the  defendant,  plaintiff 
must  show  by  a  preponderance  of  evidence  that  it  is,  or  was, 
the  owner  of  a  ledge,  vein  or  ore  body  out  of  which  the  ore 
in  controversy  was  taken,  and  to  do  this  it  is  necessary  for 
plaintiff  to  establish  by  a  preponderance  of  evidence  that 
the  apex  of  the  vein  from  wliich  such  ore  was  taken  was,  or 
is,  within  the  Imundaries  of  the  (-hief  of  the  Hill  vein  at  the 
surface,  extended  downward  vertically,  and,  if  the  plaintiff 
has  failed  to  do  this,  your  verdict  must  be  for  the  Holmes 
Mining  C^nnpany,  defendant." 

V.  Instnu^tions  .")  and  (>,  given  at  the  re<iuest  of  plaintiff', 
are  as  follows:  'M.  The  right  of  an  owner  of  a  mining  loca- 
tion to  follow  a  ledge  beyond  its  side  lines,  is  limited  to  the 
right  to  follow  the  ledge  downward,  that  is,  on  its  dip;  and 
he  has  not  the  right  to  follow  it  laterally  or  along  its  strike. 
If,  therefore,  a  ledge  so  bends  or  curves  in  its  course  or 
strike  that  vertical  planes  drawn  downward  to  the  end  lines 
of  that  location  will  include  a  portion  of  the  dip  of  the  ledge 
which  cannot  be  reached,  from  that  location,  without  falling 
laterally  or  along  the  strike,  then  th(^  owner  of  that  location 
has  not  the  right  to  ent(M-  upon  that  portion  of  the  hnlgc*,  or 
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to  extract  auy  ore  therefrom."  "(>.  If  the  jury  find  from  the 
evidenoe  that  tliere  is  witliiii  the  lines  of  the  (General  Thomas 
No.  H  the  apex  of  a  ledjre  which  leaves  that  location  by 
erossinj?  its  easterly  side  line,  and  which  enters  the  Chief  of 
the  Hill  by  crossintj  its  westerly  end  line,  and  which  there- 
after continues  easterly  on  its  (tourse  or  strike  within  the 
side  lines  of  the  latter  location,  and  that  the  course  of  that 
ledfjfe  is  so  })ent  or  curved  that  its  dip  within  the  (vhief  of 
the  Hill  makes  a  larjje  an^jle  with  its  dip  within  the  General 
Thomas  No.  I],  so  that  a  portion  of  the  dip  included  within 
verti(^al  planes  drawn  downward  throujj:h  th(»  end  lines  of 
ca(jh  of  said  hx'ations  cannot  be  reached  from  the  General 
Thomas  No.  3,  witliout  followinj^f  the  ledj^e  laterally  or  alon^ 
its  strike,  then  the  defendant,  as  the  owner  of  the  latter 
lo(fation,  had  not  and  has  not  the  right  to  enter  upon  or 
extra(*t  ore  from  that  portion  of  said  led«:e.''  But,  altlioujjh 
a  case  preci.sely  like  the  present  one  has,  perhaps,  never  been 
presented  to  a  court,  the  genius  of  Judge  Field  enabled  him 
to  foresee  and  dispose  of  it.  In  the  great  Eureka  case 
(Eureka  Con.  M.  Co.  v.  Richmond  Con.  M.  Co.,  4  Sawy.  802; 
Fed.  Cas.  No.  4.")48)  that  learned  jurist  said:  "What  the 
miners  meant  by  allowing  a  certain  number  of  feet  on  a  ledge 
Avas  that  ea(*h  locator  might  follow  his  vein  for  that  distance 
on  the  course  of  the  ledge  and  to  any  depth  within  that  dis- 
tance. So  much  of  the  ledge  he  was  permitted  to  hold  as 
lay  within  vertical  ])lanes  drawn  down  through  the  end  lines 
of  his  lo(^atiou,  and  could  be  measured  anywhere  by  the  feet 
on  the  surface.  If  tliis  were  not  so,  he  might  by  the  bend  of 
his  vein  hold,  under  the  surf  acre  along  the  course  of  the 
ledge,  double  and  treble  the  amount  he  (*ould  t^ike  on  th(» 
surface.  Indeed,  instead  of  being  limited  by  the  number  of 
fei^t  prescribed  by  the  rules,  he  might  in  some  cases  oust  all 
his  neighbors  and  take  the  whole  ledge.  No  instruction  is 
permissible  which  would  substantially  defeat  the  limitation 
of  quantity  on  a  ledge,  which  was  the  most  important 
provision  in  the  whole  system  of  rules.  Similar  rules  have 
been  adopted  in  numerous  mining  districts,  and  the  con- 
struction thus  given  has  been  uniformly  and  everywhere 
followed.  We  are  confident  that  no  otlier  construction  has 
ever  ])een  adopted  in  any  mining  district  in  (-alifornia  or 
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Nevada.     And  the  construction  is  one  which  the  law  wouhl 
require  in  the  absence  of  any  construction  hy  miners." 

VI.  Section  283G  of  the  Revised  Statutes  reads  as  fol- 
lows: "Where  two  or  more  veins  intersect  or  cross  each 
other,  priority  of  title  shall  govern,  and  such  prior  location 
shall  be  entitled  to  all  ore  or  mineral  contained  within  the 
space  of  intersection;  but  the  subseciuent  location  shall  have 
the  right  of  way  through  the  spa(;e  of  intersection  for  the 
purpose  of  the  convenient  working  of  the  mine.  And  where 
two  or  more  veins  unite,  the  oldest  or  prior  location  shall 
take  the  vein  below  the  point  of  union,  including  all  the 
space  of  intersection."  The  instruction  is  in  exact  accord- 
ance with  that  statute  as  (construed  bv  the  (courts.  (Lindlev 
on  Mines,  par.  557,  614.)  Counsel  are  mistaken  in  saying 
that  the  statute  relates  only  to  a  union  of  veins  on  the  dip; 
and  the  cases  cited  by  them  do  not  sustain  them.  On  tlie 
contrary,  they  show  that  that  section  refers  to  two  kinds  of 
intersection  or  union,  one  on  the  strike  and  one  on  the  dip; 
and  such  is  the  undoubted  eonstniction  of  the  sec'tion.  Thev 
also  say  that  the  words  '\space  of  iuterse(»tion,"  used  in  that 
section,  are  of  doubtful  meaning,  and  should  have  been 
explained  by  the  court.  If  that  were  so,  defendant  should 
have  reciuested  an  instruction  explanatory  of  those  words; 
and,  not  having  done  so,  it  cannot  complain  on  that  grcmnd. 
Allison  V.  Ifagan,  12  Nev.  38.) 

VII.  PlaintiflP's  instruction  No.  8  was  as  follows:  *%S.  If 
yon  find  from  the  evidence  that  the  defendant  enten^d  upon 
a  ledge  having  an  apex  within  the  exterior  boundaries  of 
plaintiff's  location,  and  extracted  ore  therefrom  l)etween 
planes  drawn  vertically  downward  through  the  end  lines  of 
said  location,  the  right  of  the  plaintiif  to  recover  damages 
for  such  acts  wcmld  not  be  affected  by  proof  merely  that  the 
place  from  which  such  ore  was  extracted  could  be  reached  by 
going  continuously  through  ledge  matter  from  a  ledge  hav- 
ing its  apex  within  the  exterior  boundaries  of  a  prior  location 
belonging  to  the  defendant.  In  order  that  su(^h  proofs  should 
avail  the  defendant,  it  must  further  appear  that  such  passage 
from  the  apex  of  defendant's  ledge  is  made  continuously 
downward  on  the  dip  of  that  ledge,  and  if  any  i)ortion  of 
such  passage  must   n<»cessarily  be  made*  either  upward,  or 
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laterally,  alou^  the  strike,  then  the  plaintiff's  right  to  recover 
is  not  affected."  Now,  it  is  very  evident  that  if  two  ledges 
unite  in  any  manner,  it  is  always  possible  to  make  a  passage 
from  any  point  in  one  of  them  to  any  point  in  the  other,  con- 
tinuously in  ledge  matter,  but  that  does  not  make  them  one 
ledge  or  affect  the  rights  of  the  parties  respectively  to  those 
parts  of  the  ledges  which  are  separate.  If,  as  this  instruction 
assumes,  there  is  an  apex  in  plaintiff's  claim,  then,  so  far,  are 
there  two  ledges;  and,  as  this  instruction  says,  proof  in  such 
a  case  merely  that  one  ledge  can  be  reached  from  the  other, 
without  leaving  the  ledge,  only  proves  that  the  two  ledges 
have  united,  but  does  not  prove  that  they  are  one  ledge. 

VIII.  Defendant  objects  to  instruction  No.  9,  and  claims 
in  its  brief  that  this  instruction  does  not  correctlv  state  the 
measure  of  damages.  That  objection  was  not  taken  in  the 
court  l)elow,  and  therefore  is  not  now  available.  But,  even 
if  that  point  could  now  be  raised,  it  is  not  well  founded.  In 
the  first  place,  the  first  paragraph  of  this  instruction  is  not 
as  counsel  state  it.  The  jury  were  told  that  the  measure  of 
damages,  if  the  trespass  was  willful,  was  the  value  of  the 
ore  extracted,  not,  as  counsel  say,  the  gross  value.  The 
court  might  well  have  stopped  there.  Surely,  if  defendant 
took  out  ore,  we  were  entitled  to  recover  its  value;  and  if 
defendant  wished  to  have  the  jury  instructed  as  to  how  that 
value  was  to  be  arrived  at,  it  should  have  requested  such  an 
iustru(».tion,  which  it  did  not  do.  Moreover,  there  can  be  no 
(liu\stion  that  that  paragraph  of  the  instruction  correctly 
stated  the  law.  {Patrhen  v.  Keeley,  19  Nev.  404.)  Counsel 
claim  that  the  second  paragraph  of  the  instruction  was 
erroneous,  l)ecause,  they  say,  it  was  held  in  WaterH  v.  Stevpu- 
smi,  13  Nev.  157,  1()7,  that,  if  the  trespass  was  accidental, 
or  through  mere  mistake,  the  cost  of  milling,  as  well  as  min- 
ing, should  ])e  deducted.  But  this  instruction  only  told  the 
jury  that  the  defendant  would,  in  su<*h  a  case,  be  entitled  to 
a  deduction  for  the  (*ost  of  mining  the  ore  and  bringing  it  to 
the  surfai^e.  It  did  not  say  that  defendant  was  not  entitled 
to  any  further  deduction,  and  defendant  did  not  ask  anj- 
instruction  that  it  was  so  entitled.  But  the  case  of  Wafers 
V.  Sfereuson  does  not  decide  what  counsel  say.  It  was  only 
held    in    that    case    that    the    defendant,    if    innocent,  was 
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entitled  to  have  the  cost  of  mining  deducted;  and,  thonffh 
language  was  there  used  which  might  be  supposed  to  justify 
a  further  deduction  of  the  cost  of  milling,  no  such  point  was 
or  could  have  been  decided.  The  case  of  Pafchen  v.  Keeley, 
supra,  shows  that  no  such  deduction  is  allowable. 

IX.  the  last  objection  made  by  counsel  under  this 
head  is  to  the  modification  by  the  ccmrt  of  the  third  and 
tenth  instructions  requested  by  defendant.  As  these  instruc- 
tions were  to  the  same  point,  and  the  modification  was  in 
each  case  the  same,  it  will  be  sufficient  to  set  out  the  third, 
is  requested  by  defendant,  that  instruction  read  as  follows: 
3.  You  are  instructed  that  the  Holmes  Mining  Company, 
the  defendant  in  this  action,  is,  and  was,  at  and  before  the 
1st  day  of  May,  1884,  the  time  of  the  alleged  trespass,  the 
owner,  in  the  possession,  and  entitled  to  the  possession^  of 
the  Northern  Belle  claim,  the  First  Easterly  Extension  of 
the  Northern  Belle  claim  and  the  (leneral  Thomas  No.  8 
claim ;  and  that  each  of  said  claims  was  located  prior  to  the 
location  of  the  Chief  of  the  Hill  claim,  and  the  defendant  is 
now  the  owner  in  fee  by  United  States  patents  of  all  of  said 
three  claims,  and  that  at  all  times  prior  to  May  1,  1884,  and 
ever  since,  is  the  owner,  in  the  possession,  and  entitled  to 
the  possession  of  all  veins,  lodes  and  ledges  of  quartz  or 
other  rock  in  place  bearing  gold  and  silver  or  other  metals, 
throughout  their  entire  depth,  the  tops  or  apexes  of  which 
lie  inside  the  surface  boundary  lines  of  said  three  claims 
extended  downward  vertically,  and  also  of  the  dips  of  such 
vein  or  veins,  with  the  exclusive  right  to  follow  such  vein  or 
veins  and  all  the  ore  of  such  veins  on  their  dip,  between 
planes  extended  through  the  end  lines  of  such  claims  in  their 
own  direction."  The  court  modified  this  instruction  by 
inserting  after  the  words  "and  also  of  the  dips  of  such  vein 
or  veins,"  the  words  "as  pass  through  both  end  lines  of  eac'h 
of  said  claims."  It  is  very  clear  that  this  instruction,  as 
reciuested,  was  erroneous,  and  that  the  court  would  have 
been  justified  in  refusing  it  in  toto,  and,  indeed,  counsel  do 
not  claim  otherwise.  The  instruction  modified  and  given 
contains  nothing  prejudicial  to  the  defendant.  It  does  not, 
as  counsel  assume,  tell  the  jury  that  the  defendant  is  not 
entitled  to  follow  a  vein  unh»ss  it  passes  through  both  end 
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lilies.  Tt  merely  tells  them  that  the  defendant  is  entitled  to 
follow  all  veins  whieh  do  pass  throngh  both  end  lines.  It 
was,  therefore,  so  far  as  it  went,  entirely  in  defendant's 
favor;  and,  if  defendant  was  entitled  to  any  more,  it  wonld 
have  reijnested  a  eorreet  instniction.  Under  no  eircum- 
stanees  then  can  defendant  complain  of  this  modification. 
The  Supreme  Court  of  Illinois,  71  111.  KM)  (a  ease  later  than 
any  cited  by  counsel  from  that  court),  held  that  '^ where  a 
party  asks  an  instruction  which  should  not  have  been  given 
at  all,  but  the  same  is  modified  and  given,  he  will  not  be  in 
a  position  to  (tomplain  of  the  modification."  Hut,  in  fact, 
this  instruction,  even  as  modified,  gave  the  defendant  much 
more  than  it  was  entitled  to,  and  was  therefore  erroneous, 
but  it  was  an  error  in  favor  of  the  defendant,  and,  therefore, 
no.t  a  ground  for  reversal  on  defendant's-  appeal.  As  we 
showed  in  discussing  plaintiflf's  instructions  5  and  6,  the 
defendant  is  not  entitled  to  that  portion  of  tlie  dip  of  tlui 
(Jeneral  Thomas  ledge,  if  any,  which  lies  within  planes 
drawn  through  the  end  lines  of  the  C.-hief  of  the  Hill.  It 
was  the  provint^e  of  the  jurv  to  determine  whether  or  not 
the  course  of  that  ledge  was  such  as  was  described  in  the 
instructions;  and  the  present  instruction,  as  given,  invaded 
that  province,  and  should  have  been  wholly  refused.  The 
leariunl  judge  of  the  court  below,  in  his  laudable  desire  to 
])e  fair  to  the  defendant,  made  the  mistake,  too  common  in 
the  haste  of  a  trial,  of  being  too  favorable  to  the  party 
requesting  the  instruction — a  mistake  of  which  the  defendant 
cannot  now  take  advantage.  This  ruling  illustrates  what  we 
have  long  believed,  that  it  is  safer  for  a  trial  judge,  who  can- 
not on  such  an  occasion  give  the  matter  sufficient  considera- 
tion, to  entirely  refuse  an  erroneous  instru(^tion,  rather  than, 
by  attempting  to  (u>rrect  it,  exi)ose  the  adverse  party  to  dis- 
advantage and  risk.  In  any  event,  however,  the  court  did 
not  err  to  the  prejudice  of  the  defendant. 

X.  The  discussion  (if  it  may  be  called  such)  by  cimusel 
of  the  evidence  clearly  shows  that  they  liave  ignored  the  rule, 
so  often  laid  down  by  this  court,  that,  where  there  is  a  sub- 
stantial conflict  in  the  evidence,  this  court  will  not  incpiire 
on  wliich  side  the  preponderance  lies.  (Questions  of  the 
weight   and  preponderance  of   evidence,  and    credibility  of 
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witnesses,  are  for  the  jury  and  for  the  trial  court  on  motion 
for  new  trial;  and  such  questions  will  not  be  considered  by 
this  court  on  appeal.  Among  the  host  of  cases  to  that  effect, 
it  is  enough  for  us  to  refer  to  HoIe)i  v.  V.  c('  T.  K.  R.  Co.,  13 
Nev.  106,  135;  McGurn  v.  Mclnnis,  24  Nev.  370. 

XI.  In  the  absence  of  a  direct  statute  to  the  contrary,  the 
general  and  well-nigh  universal  rule  is  that  affidavits  of 
jurors  are  not  admissible  to  impeach  their  verdict,  and,  in 
particular,  are  not  admissible  to  prove  the  matter  here  relied 
on  by  defendant.  (14  Ency.  of  PI.  &  Pr.  pp.  DOrHH)!).)  But 
<*ounsel  for  defendant  deny  such  is  the  rule  in  this  state,  and 
cite  Lee  v.  Clute,  10  Nev.  149,  as  authority  in  their  favor. 
But  no  such  question  w-as  presented  or  decided  in  that  case, 
and  the  court  expressly  declined  to  decide  it.  Affidavits  of 
jurors  were,  it  is  true,  considered  in  that  case;  but  as  the 
court  decided  that  these  affidavits  did  not  disclose  any 
grounds  for  a  new  trial,  it  held  that  it  was  not  necessary 
to  go  into  this  question.  But,  on  the  other  hand,  the  gen- 
eral rule  was  laid  down  in  State  v.  Stewart,  9  Nev.  120,  with- 
out qualification;  and  in  the  later  case  of  State  v.  Cnttrhley, 
19  Nev.  368,  it  was  stated  in  such  terms  as  to  leave  no  doubt 
of  its  application  here.  Though  the  affidavit  there  relied  on 
was  not  to  the  same  point  as  in  the  present  case,  the  court 
laid  down  the  general  rule,  as  we  have  stated  it,  and,  saying 
'^If  there  are  exceptions  to  the  rule  stated,  this  is  not  one  of 
them,"  it  cited  a  number  of  cases,  in  some  of  which  it  w^as 
directly  ruled  that  such  affidavits  as  were  here  offered  are 
not  within  any  exception  to  this  general  rule.  Among  the 
cases  there  cited  was  Bof/re  v.  Cat.  Stage  Co.,  2')  Cal.  465, 
which  expressly  holds  affidavits  of  jurors  to  this  particMilar 
point  to  be  admissible. 

III.  But,  even  if  these  affidavits  could  be  considered, 
there  nevertheless  appears  no  misconduct  on  the  part  of  tlie 
jury,  and  the  verdict  is  not  affected.  Under  such  circum- 
stances it  is  clear  that  counsel's  objection  is  not  tenable. 
Whether  the  jury  did  or  did  not  once  agree  to  be  bound  by 
the  result  of  the  balloting  to  ])e  taken,  and  whether  or  not 
a  verdict  reached  solely  in  that  way  would  be  vicious,  it  is 
well  settled  that  if,  after  that  ])alloting.  they  agreed  freely 
upon  an    amount,  whether  the  same  so  reached  or  not,  the 
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verdict  eanuot  be  disturbed.  That  is  the  rule  laid  down  in 
Lee  V.  Clntc,  10  Nev.  149,  cited  by  counsel.  Moreover, 
even  if  it  be  certain  that  the  jury  did  previously  agree  to  be 
l)ound  by  the  result  of  such  an  averaging  ballot,  the  fact 
that  the  amount  finally  agreed  upon  differed,  to  any 
substantial  extent,  from  the  amount  thus  arrived  at,  con- 
chisively  shows  that  they  did  not  abide  by  the  previous 
agreement.  (Pri4iii  \.  State,  ',]()  Tex.  App.  156;  Barton  \. 
matf\  34  Tex.  Crim.  App.  6i:i) 

XIII.  But,  in  any  event,  the  action  of  the  jury  in  thi^ 
regard  did  not  injure  the  defendants,  and  is  therefore  no 
possible  gr(mnd  for  a  reversal.  In  the  first  place,  the 
defendant  could  not  possibly  have  l)een  prejudiced  by  the 
action  of  the  juror,  Webster,  in  putting  nothing  on  his 
ballot.  The  only  effect  of  su(*h  an  act  would  be  to  reduc^e 
the  amount  of  the  (juotient,  and  thus  make  the  damages 
smaller;  and  surely  the  defendant  cannot  complain  of  that. 
But,  besides  this,  the  verdict,  as  we  showed  in  our  argu- 
ment as  to  plaintiff's  ninth  instru(*tion,  was  for  a  sum  very 
much  less  than  the  smallest  amount  to  whi(^li  plaintiff  was 
conclusively  proved  to  be  entitled,  if  entitled  to  anything. 
As  the  matter  now  complained  of  did  not  affect  the  unani- 
mous finding  of  the  jury  in  favor  of  plaintiff,  but  only  the 
amount  of  damages,  these  acts  of  the  jury,  if  prejudicial  to 
any  one,  were  to  the  injury  of  the  plaintiff,  and  not  of 
defendant.  Of  course,  the  defendant  can  not  be  entitled  to 
a  reversal  on  such  a  ground. 

W.  E.  F.  Deal  and  P.  ^f.  JUnrJer,  Jr.,  for  Appellant,  in  reply: 

I.  The  evidence  is  insufficient  to  justify  the  verdict  of 
the  jury.  While  it  is  true  that  the  surface  boundary  lines 
of  tliese  four  claims  are  correctly  laid  down  on  the  plat,  it  is 
not  true  that  the  dotted  red  line,  which  is  on  the  plat,  in 
respondent's  brief,  commences  in  the  Northern  Belle  claim 
and  extends  to  the  easterly  side  line  of  that  claim,  thenct^ 
across  the  (leneral  Thomas  No.  3  claim  and  through  the  east 
side  line  of  that  claim  and  thence  through  the  western  end 
line  of  the  Chief  of  the  Hill  claim  and  thnmgh  the  length  of 
that  claim,  is  warranted  by  the  testimony,  or  that  it  finds 
any  substantial  support  in  the  record.     There  is  no  dispute 
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as  to  the  existence  of  the  Holmes  ledge,  as  it  is  called  by 
witnesses,  within  the  boundary  lines  of  the  three  claims  of 
appellant,  nor  of  the  existence  of  the  Chief  of  the  Hill  ledge 
within  the  boundary  lines  of  the  Chief  of  tlie  Hill  claim  at 
the  surface,  but  the  evidence  shows  that  these  two  ledges 
ai-e  entirely  distinct  and  separate  from  each  other.  The 
Chief  of  the  Hill,  at  the  surface  and  underground,  exists 
entirely  in  the  serpentine  rock  which  is  the  hanging  wall  of 
the  Holmes  ledge.  The  hanging  and  foot -wall  of  the  Chief 
of  the  Hill  ledge  are  both  serpentine  rock,  and  there  is  no 
vein  formation  or  ledge  matter  shown  in  any  opening  or 
working  either  on  the  surface  or  underground,  or  shown 
upon  any  map  or  model  in  evidence,  or  by  the  testimony  of 
any  witness  which  connects  the  ledge  in  the  Chief  of  the  Hill 
with  the  Holmes  ledge;  on  the  contrary,  every  mechanical 
connection  between  the  two  ledges  is  run  through  country 
rock.  As  we  have  said  in  our  opening  brief,  this  country 
rock,  which  separates  the  two  ledges,  is  over  600  feet  wide 
at  the  surface,  and  250  feet -wide  underground,  between  the 
nearest  points  in  the  two  ledges  where  there  is  any  con- 
nection by  work.  The  Chief  of  the  Hill  ledge  either  "peters 
out"  on  the  surface  in  its  course  towards  the  west  end  line 
of  the  claim,  or  it  turns  toward  the  north  side  line  of  that 
claim.  Its  limitation  on  the  surface  toward  the  east  end  line 
of  the  Chief  of  the  Hill  claim,  and  in  the  workings  near  the 
surface,  is  plainly  to  be  seen,  and  is  testified  to  by  all  the 
witnesses,  and,  in  every  opening  going  down  the  dip,  the 
ledge  fades  away  and  "peters  out,"  so  that,  ])y  the  map  and 
model  and  by  the  testimony,  it  clearly  appears  that  the 
Chief  of  the  Hill  ledge  is  clearly  within  the  end  lines  of  the 
Chief  of  the  Hill  claim,  and  that  on  its  dip  it  disappears, 
and  in  the  openings  undergi'ound  connecting  the  two  ledges 
thei-e  is  a  division  or  sei)aration  by  250  feet  of  country  rock. 
II.  The  witnesses  for  appellant  and  respondent  do  not 
differ  materially  as  to  what  is  actually  developed  by  the 
works  in  the  Chief  of  the  Hill  claim.  They  all  agree  that 
the  Chief  of  the  Hill  lower  tunnel,  after  following  the  Chief 
of  the  Hill  vein  (juite  a  distance,  leaves  the  Chief  of  the  Hill 
vein  at  a  point  about  48  feet  westerly  from  winze  No.  2,  and 
that  tunnel  then  rims  towards  the  Holmes  vein  a  distance  of 
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about  2(X)  feet  to  a  vertical  winze  going  down  about  GO  feet, 
and  that  a  drift  connects  the  bottom  of  that  winze  with  the 
Holmes  eleventh  level.  They  also  agree  that  this  lower  tun- 
nel is  all  in  country  rock,  after  it  leaves  the  ledge,  as  is  also 
the  winze  and  part  of  the  drift  from  the  })ott<miof  the  winze, 
but  the  witnesses  for  respondent  say  that  this  country  rock 
is  a  '*  horse"  in  the  Chief  of  the  Hill  vein,  and  that  this 
** horse"  does  not  constitute  a  separation  between  the  (.-liief 
of  the  Hill  vein  and  the  ledge  at  "12"  on  the  eleventh  level 
of  the  Holmes  mine,  at  which  point  "12"  they  say  the  Chief 
of  the  Hill  vein  unites  with  the  Northern  Belle  vein.  The 
facts,  however,  as  appear  by  their  testimon}',  show  that  the 
Chief  of  the  Hill  vein,  as  shown  by  the  workings,  exists  just 
as  n^presented  in  the  model  and  as  testified  to  by  appellant's 
witnesses.  The  limitations,  direction  and  dip  of  the  Chief 
of  the  Hill  vein,  as  shown  by  the  works  and  in  the  model 
and  on  the  maps,  and  by  the  testimony,  prove  almost  beyond 
a  doubt  that  the  Chief  of  the  Hill  vein  has  no  connection 
whatever,  except  a  mechanical  one  by  means  of  a  tunnel, 
winze  and  drift,  with  the  vein  from  which  the  ore  in  dispute 
was  taken.  The  course,  dip,  and  limitation  of  the  two  veins 
in  controversy'  being  established  positively  as  facts,  there  is 
no  room  for  theory  or  secondary  evidence.  There  being  a 
clear  separation  of  country  rock  between  the  two  veins  estab- 
lished by  the  direct  positive  testimony  of  all  the  witnesses  on 
both  sides,  the  opinions  of  expert  witnesses  are  of  no  earthly 
force,  though  the  case  is  here  on  appeal. 

III.  The  error  of  the  district  court  in  refusing  to  allow 
the  witness,  Fred  Corkhill,  to  be  cross-examined,  as  pointed 
out  in  our  opening  brief,  was  not  cured  by  the  testimony  of 
the  witness  when  c»alled  for  the  appellant.  The  cross-exam- 
ination was  not  upon  any  new  matter.  The  witness  was  a 
disinterested  witness  and  not  in  the  employment  of  appel- 
lant, and  the  right  to  (^ross- examination  was  taken  away  by 
the  district  court. 

TV.  It  was  the  duty  of  the  court  to  construe  the  certified 
copies  of  the  notices  of  locations  and  patents  to  the  jury. 
"It  is  both  the  province  and  duty  of  the  court  in  civil  cases 
to  expound  to  the  jury  all  written  instruments  and  state 
their  effect."     (Am  &  F^ng.  Kncy.  of  Law,  2ded.,  vol.  2;J,  p. 
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.*)o3,  and  authorities  cited  in  the  notes.)  The  constitu- 
tional provisions  that  judges  shall  not  charge  in  respect  to 
matters  of  fact,  but  may  state  the  testimonv  and  declare  the 
law,  prohibits  courts  from  charging  juries  as  to  matters  of 
fact  that  are  in  controversy,  but  does  not  mean,  nor  was  it 
intended  to  mean,  that,  when  a  fac^t  is  admitted,  or  when  an 
instrument  in  writing  such  as  a  patent  is  introduced  in  evi- 
dence, that  courts  shall  not  state  to  the  jury  the  effect  of 
such  admitted  facts  or  instrument.  The  court,  by  its  modi- 
fication of  instruction  3,  declared  the  law  incorrectly,  and 
told  the  jury  that  the  only  extralateral  right  appellant  had 
under  the  patents  was  the  dip  of  such  veins  as  passed 
through  both  end  lines  of  each  of  appellant's  claims.  We 
claim  that  the  instruction  was  correct  as  asked;  that  it  was 
erroneously  changed  by  the  court  so  as  to  make  it  meaning- 
less as  applied  to  the  admitted  facts  and  to  those  proved  so 
conclusively  that  no  court  had  the  right  to  question  them, 
and  that  this  instruction  was  entirely  as  to  a  matter  of  law 
and  not  as  to  a  matter  of  fact  in  controversy. 

V.  There  was  no  material  conflict  between  the  affidavits 
of  Mr.  8chlessinger  and  Mr.  Deal.  The  vice  of  the  action 
of  the  (50urt  was  in  permitting  counsel  for  respondent  to  dis- 
cuss matters  to  the  jury  that  were  no  part  of  the  record.  So 
far  as  this  part  of  the  trial  was  concerned,  as  shown  by  the 
record  here,  the  trial  might  as  well  have  been  had  before  a 
mass  meeting  where  no  rules  were  observed  and  any  man  had 
a  right  to  say  what  he  pleased,  but,  as  we  understand  the 
law,  counsel,  in  addressing  a  jury,  must  confine  their  argu- 
ment to  the  facts  as  shown  by  the  evidence. 

VI.  In  the  case  of  Wright  v.  Ill  i  no  in  and  Miss.  Tel.  Co., 
20  Iowa,  195,  the  Supreme  Court  of  Iowa  very  fully  discuss 
the  authorities  upon  the  (juestion  of  the  admissibility  of  the 
affidavits  of  jurors  in  support  of  a  motion  for  a  new  trial  to 
show  misconduct  of  the  jury,  and  finally  resolved  the  ques- 
tion upon  principle  in  favor  of  their  admissibility  for  that 
purpose  in  the  absence  of  any  statute  upon  the  subject.  The 
court  cites  the  following  English  cases  as  sustaining  the 
admissibility  of  affidavits  of  jurors  at  common  law:  Par 
V.  SeameSj  1  Beamer,  320;  Phillips  v.  Fowler,  1  Heamer, 
441;   Mefralf  v.  Dean,  (Vo.   Eliz.  189;    Virari/  v.   Farfhinr/, 
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Cro.  Eliz.  411;  Hay  lor  v.  Hall,  Palm,  225;  Xonuan  v.  Beau- 
mofity  Wills,  487  (in  which  Wells,  C.  J.,  says  it  is  the  settled 
rule  to  allow  affidavits  of  jurors) ;  Harding  v.  Sfeivarf,  H 
Dowl.  P.  C.  598;  Hindle  v.  Birch,  1  Moore,  455;  yfilsaw  v. 
Hay  ward,  9  Price,  134.  In  the  ease  of  Hendrickaon  v.  Kitu/s- 
hnry,  21  Iowa,  379,  it  was  held  that  tlie  affidavits  of  jurors 
were  admissible  upon  principle  to  show  that  the  verdict  was 
obtained  by  each  juror  markin<^  down  the  sum  desired  by 
him  and  adding  them  altogether  and  dividing  the  amount 
by  12  pursuant  to  previous  agreement.  The  case  of  ]>ar- 
land  \:  ^yade^  48  Iowa,  547,  is  to  the  same  effect,  as  to  an 
average  verdict  !)eing  proved  by  the  affidavits  of  jurors  upon 
principle.  (  Wanipr  v.  Robinson,  1  Koot,  Conn.  194;  Brad- 
hy\H  Lessvo  v.  Bradley,  4  Dall.  112;  Elledye  v.  Todd.  20  Tenn. 
(1  Humph.)  43;  Bennett  v.  Haher,  20  Tenn.  (1  Humph.)  399; 
Harvey  v.  Jones,  22  Tenn.  ( 1  Humph.)  157;  Crabtree  v.  State, 
35  Tenn.  (3  Smeed)  302;  Joyce  v.  State,  GG  Tenn.  (7  Baxt.) 
273;  Kast  Tenn.  v.  Western  X.  C.  R.  K.  Co.,  G^y  Tenn.  (1 
Pickle,  241.) 

VII.  It  is  respectfully  submitted  that  as,  by  the  statutes 
of  this  state,  misconduct  of  the  jury  can  only  be  shown  by 
affidavit,  and  that  as  misconduct  of  the  nature  such  as  that 
shown  by  affidavits  on  both  sides  can  only  be  shown  by  the 
affidavits  of  the  jurors  themselves,  and  that  by  those  affida- 
vits it  is  proved  beyond  any  question  that  the  verdict  of  the 
jury  was  not  a  fair  verdict,  was  not  the  result  of  any  consid- 
eration of  the  evidence  by  the  jurors,  but  was  the  result  of 
figgregation  and  average,  the  verdict  should  be  set  aside  and 
a  new  trial  gi*anted,  not  only  upon  this  ground,  but  upon  all 
the  grounds  which  appellant  moved  the  district  court. 

Ox  Petition  for  Reheakincj. 

W.  E.  F.  Deal,  for  Petitiimer: 

I.  Appellant  is  taken  by  surprise  as  to  the  conclusion 
reached  by  the  court  relative  to  instriu'tion  No.  3,  as  the 
materiality  of  the  instruction  in  ((uestion  was  never  in  any 
manner  suggested  in  the  printed  or  oral  arguments,  and 
appellant  has  not  been  heard  as  to  this.  It  was  assumed  by 
both  sides  at  the  arguuuMit  that  the  instruction  was  material, 
and  the  contention  of  (*ounscl  for  the  respondent  in  his  argu- 
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inent  and  brief  was  not  that  the  instruction  was  immaterial, 
but  that  it,  as  requested,  was  erroneous,  because,  as  he 
claimed,  firet,  it  was  solely  as  to  a  matter  of  fact;  second, 
because  it  ignored  the  claims  or  issues  that  the  ledge  in  the 
(jeneral  Thomas  No.  3  claim  passed  through  both  side  lines 
of  that  claim  and  not  through  the  end  lines;  third,  because 
by  reason  of  the  bend  of  that  ledge  the  Holmes  Company  had 
no  right  to  follow  it  at  all  beyond  the  easterly  side  line  of 
that  claim,  or,  in  other  words,  that  plaintiff  had  no  extra- 
lateral  right  as  to  that  ledge,  because,  as  claimed  by  respond- 
ent, it  did  pass  through  both  side  lines,  and  that  those  side 
lines  became  end  lines  of  that  claim;  fourth,  because  the 
instruction,  as  requested,  was  erroneous,  and,  as  modified, 
charges  that  defendant  has  some  rights,  though  less  than  it 
really  has;  fifth,  that  the  instruction  as  modified  and  given, 
contains  nothing  prejudicial  to  the  defendant  and  does  not 
tell  the  jury  that  the  defendant  is  not  entitled  to  follow  all 
veins  which  do  not  pass  through  both  end  lines;  and,  sixth, 
that  the  instruction,  as  modified,  gave  the  defendant  much 
more  than  it  was  entitled  to,  and  was  therefore  erroneous. 
This  court  hold  that  instruction  No.  3,  as  modified  by  the 
district  court  and  given  to  the  jury,  was  erroneous,  but  that 
the  modification  was  immaterial  to  any  issue,  and  as  to  these 
matters  say:  "The  re(iuirement  that  the  mineral  vein  should 
pass  through  both  end  lines  is  erroneous.  It  must  be  con- 
ceded, as  decided  in  the  Del  Monte  Case  (171  U.  S.  67),  that 
the  miner  has  the  right  to  follow  his  vein  on  its  dip  outside 
of  his  vertical  side  lines,  whether  the  vein  ever,  in  its  course, 
reaches  its  end  lines  or  not."  The  modification  was  imma- 
terial to  any  issue,  and  could  have  misled  the  jury.  No 
(lu(»stion  touching  the  right  to  follow  the  vein  or  the  right  to 
the  p4)ssession  of  the  ore  depended  upon  the  qualification 
that  the  mineral  deposit  should  pass  through  both  end  lines 
of  the  claim.  The  controlling  (luestion,  and  upon  which  the 
case  was  tried,  was  whether  the  (ieneral  Thomas  No.  3  and 
the  Chief  of  the  Hill  were  upon  the  same  ledge.  If  they  were 
not,  plaintiff  had  no  cause  of  action.  Whether  an  instruc- 
tion is  material  or  not  depends  upon  the  issues  of  fact  made 
by  the  pleadings  and  upon  the  prima  farie  case  made  by  the 
evidence  introduced  on  th(»  part  of  the  party  to  the  suit  which 
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requests  the  instruction.  Tlie  a(»tion  was  to  recover  posses- 
sion of  tlie  Chief  of  the  Hill  claim,  and  therein,  throughout 
their  entire  depth,  tlie  tops  or  apexes  of  which  lie  inside  the 
surface  boundary  lines  of  that  <*laira,  and  for  damages  for 
the  alleged  taking  by  the  defendant  of  ore  from  such  veins. 

n.  There  was  no  dispute  whatever  at  the  trial  about  the 
title  of  plaintiff  to  the  Chief  of  the  Hill  claim,  nor  as  to  the 
title  of  defendant  to  the  Northern  Belle  and  (jeneral  Thomas 
No.  3  claims,  but  the  whole  dispute  was  as  to  the  extralateral 
rights  belonging  to  these  several  claims,  as  all  of  the  ore  in 
dispute  was  taken  out  entirely  outside  of  the  surface  bound- 
ary lines  of  all  these  claims  at  the  surfa(*e,  extending  down- 
ward vertically.  Defendant  by  its  answer  denied  that  it  had 
ever  ousted  or  ejected  plaintiff  from  the  Chief  of  the  Hill 
claim,  or  any  vein  therein,  or  taken  out  any  ore  from  any 
vein  therein,  and  by  its  supplemental  answer  alleged  that  it 
had  not  mined  or  extracted  any  ore  from  any  vein  having  its 
top  or  apex  in  the  ('hief  of  the  Hill  claim,  but  that  all  the 
ore  it  had  ever  mined  or  extracted  was  from  the  claims  men- 
tioned in  the  answer  and  from  the  veins  having  their  apexes 
in  such  claims.  There  was  no  evidence  that  the  defendant 
had  ever  ejected  plaintiff  from  the  Chief  of  the  Hill  claim, 
or  from  any  ledge  therein,  unless  the  opinion  of  the  plain- 
tiff's witnesses — that  the  country  rock,  700  feet  wide  at  the 
surface  and  300  feet  wide  underground,  at  the  nearest  points 
separating  the  vein  from  which  the  ore  was  taken  from  the 
vein  found  in  the  workings  of  the  Chief  of  the  Hill  under- 
ground is  a  "horse,"  and  does  not  constitute  a  separation — 
is  such  evidence. 

lir.  Appellant  upon  the  argument  attempted  to  .show  not 
by  the  testimony  of  his  witnesses  alone,  but  by  tliat  of  the 
respondent's,  that  the  country  rock  mentioned  is  not  a 
'Hiorse,"  because  it  was  not  shown  that  the  countrv  rock 
was  surrounded  at  each  end  Or  on  both  sides,  or  underneath, 
which  the  vein  apexes  in  the  Chief  of  the  Hill  claim.  It  is 
a  very  grave  matter,  amounting  to  a  calamity,  if  it  be  the 
law  in  this  state  that  the  rights  to  mining  <*laims  can  be 
established  or  taken  away  ])y  such  opinions.  Whether  the 
body  of  the  countiy  rock  mentioned  is  or  is  not  "horse,"  is 
sus<'eptible  of   al)solute  demonstration,  as  was  testified   by 
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Mr.  Anderson.  The  uncontradicted  evidence  being  that  the 
vein  from  which  the  ore  in  question  was  taken  was  not  con- 
nected in  any  actual  working  in  vein  matter,  but  was  sepa- 
rated on  the  surface  bv  700  feet  of  countrv  rock  from  the 
vein  in  the  Chief  of  the  Hill,  and  by  300  feet  of  country 
rock  underground  at  the  nearest  point  between  the  two,  in 
connection  with  the  fact,  about  which  there  was  no  dispute, 
that  all  the  vein  matter  from  which  the  ore  in  dispute  was 
taken,  as  shown  by  tunnels,  drifts,  inclines,  stopes,  and 
other  marks  on  the  map  on  both  sides,  and  on  the  model, 
and  by  witnesses  on  both  sides,  was  from  a  vein  which,  in 
in  its  course,  did  not  run  in  the  direction  in  the  vein  in  the 
Chief  of  the  Hill  claim  upon  the  surface  and  in  all  under- 
ground workings  done  by  the  plaintiff  is  shown  to  run,  but 
that  such  vein  matter  runs  at  right  angles  to  the  course  of 
the  vein  in  the  Chief  of  the  Hill,  is  of  such  weight  as  not  to 
be  overcome  by  the  opinion  of  any  expert  to  the  contrary. 
The  facts  testified  to  by  plaintiff's  witnesses  do  not  estab- 
lish even  a  remote  probability  that  the  country  rock  is  a 
"horse."  It  is  necessary  that  the  walls  of  the  ledge  should 
converge  about  the  mass  of  the  country  rock,  beneath  it  and 
at  both  ends.  What  are  the  walls  of  the  Chief  of  the  Hill, 
and  where  are  theyf  The  court  will  look  in  vain  in  the 
record  to  find  where  the  witnesses  for  the  plaintiff  placed 
either  of  those  walls.  None  of  the  witnesses  for  the  plain- 
tiff did  testify  where  they  were.  There  is  no  question  here 
as  to  the  credibility  of  witnesses,  but  as  to  the  existence  of 
any  evidence  of  the  necessary  facts  upon  which  alone  a  wit- 
ness is  justified  in  saying  that  the  country  rock  in  question 
is  a  '* horse."  This  court  has  before  it  exactly  what  the  jury 
bad,  and  what  the  district  court  had,  and  this  court  would 
not,  by  reversing  the  order  of  the  district  court  refusing  a 
new  trial,  interfere  with  the  jury  system,  but  would  uphold 
it  and  perform  the  duties  imposed  upon  them  by  the  con- 
stitution and  laws  of  this  state. 

IV.  It  has  been  shown  what  the  issues  made  by  the  plead- 
ings are.  Now,  what  was  the  case  made  by  the  evidenite 
upon  the  part  of  the  defendant f  That  case  must  ])e  exam- 
ined alone  to  determine  whether  the  instruction  in  (luestion 
was  material.   {}forffti  v.  Striff,  13  Nev.  220;   Staff  v.  Levi(j}u\ 
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17  Nev.  442;  People  v.  Taylor, .%  Cal.  20.');  Fox  v.  Harvester 
Works,  83  Cal.  343;  Davis  v.  Nnssell,  r)2  Cal.  615.)  Each 
party  has  the  right  to  have  the  law  applicable  to  the  facts, 
as  shown  by  his  evidence,  or  as  admitted  at  the  trial,  given 
to  the  jury  y>y  the  trial  court.  This  is  the  rule,  even  wheiv 
the  evidence  is  conflicting.  Defendant  introduced  in  evi- 
dence three  patents  issued  by  the  (lovernment  of  the  United 
States  to  it  for  the  Northern  Belle  and  the  General  Thomas 
No.  3  claim,  which  establish  as  a  matter  of  law  defendant's 
ownership  of  them.  It  was  admitted  at  the  trial  that  all  the 
ore  taken  out  by  the  defendant  was  from  between  planes 
made  bv  the  northerlv  end  lines  of  the  Northern  Belle  and 
the  General  Thomas  No.  3  claims  and  the  easterly  end  line 
of  the  First  Easterly  Extension  of  the  Northern  Belle  claim, 
drawn  down  vertically  through  such  end  line  and  continued 
indefinitely  in  their  own  direction  easterly.  The  northerly 
end  line  of  the  Northern  Belle  and  the  easterly  end  line  of 
the  First  Easterly  Extension  are  parallel  to  each  other.  It 
was  the  duty  of  the  court,  under  this  evidence,  to  instruct 
the  jury  as  a  matter  of  law  that  the  defendant  was  the  owner 
and  entitled  to  the  exclusive  possession  of  these  three  claims, 
and  of  all  veins,  lodes  and  ledges  throughout  their  entire 
depth,  the  top  or  apexes  of  whi<»h  lie  inside  the  surface 
boundary  lines,  and  also  of  the  right  to  follow  these  veins 
between  such  surface  Imundaries  of  claims  outside  the  verti- 
cal side  lines.  The  locations  upon  which  the  patents  men- 
tioned issued  were  prior  to  the  location  of  the  Chief  of  the 
Ilill.  There  is  no  other  law  applicable  to  the  facts  stated 
except  section  2322  of  the  Revised  Statutes  of  the  United 
States;  that,  and  that  alone,  gives  extralateral  rights  to  the 
owner  of  a  quartz  lode  mining  claim,  and  by  that  section 
and  the  construction  given  it  by  the  highest  cotirts  of  the 
United  States  must  such  rights  be  governed  and  determined. 
While  it  is  true  that  the  respondent  contended  that  the  vein 
in  the  (ieneral  Thomas  No.  3  crossed  both  the  side  lines  of 
that  claim  on  its  (^ourse  and  passed  through  the  east  side 
lines  into  the  westerly  end  line  of  the  Chief  of  the  Hill 
claim,  and  the  respondent's  witnesses  did  give  it  as  their 
opinion  that  such  was  the  course  of  the  vein  through  the 
east  side  line  of  the  (ieneral  Thomas  No.  3  claim,  and  upon 
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such  opinions  the  instructions  asked  for  by  the  plaintiif 
were  given  by  the  court,  that  evidence  and  contention  of  the 
plaintiff  have  nothing  whatever  to  do  with  the  question  as 
to  the  materiality  of  instruction  No.  3.  That  must  })e  deter- 
mined by  the  case  as  made  by  the  defendant.  The  court 
will  look  in  vain  through  the  record  to  find  any  instruction 
in  which  section  2322,  either  in  substance  or  otherwise,  was 
given  to  the  jury,  or  requested  to  be  given,  except  defend- 
ant's instructions  3  and  10,  nor  was  any  instruction  given, 
or  recjuested  to  be  given,  except  tliose  instructions  applicable 
to  a  case  where  a  ledge,  such  as  that  testified  to  by  the 
defendant's  witnesses,  exists.  The  instructions  requested 
by  the  plaintiff  and  given  by  the  court  charge  the  jury  as  to 
the  law  applicable  to  the  case  made  by  the  plaintiff,  but  in 
none  of  them  is  the  law  applicable  to  the  case  made  by  the 
defendant  given.  The  question  to  which  most  of  the  argu- 
ment was  directed  was  whether  the  ore  in  question  was  from 
a  ledge  whose  apex  is  in  plaintiff's  claim  or  from  one  whose 
apex  is  in  the  defendant's  claim,  and  the  witnesses  for  the 
plaintiff  differed  from  those  for  the  defendant  as  to  whether 
the  vein  in  the  General  Thomas  No.  3  and  that  in  the  Chief 
of  the  Hill  was  the  same,  but  it  by  no  means  followed,  if 
they  were  not  the  same,  that  plaintiff  had  no  cause  of  action. 
If  the  vein  from  which  the  ore  was  taken  was  from  the  vein 
whose  apex  is  in  the  Chief  of  the  Hill  claim,  and  between 
planes  drawn  as  described  in  section  2322,  and  such  vein  was 
a  separate  vein  from  that  in  the  Oeneral  Thomas  No.  3, 
plaintiff  was  just  as  much  entitled  to  a  verdict  as  if  the 
veins  in  the  two  claims  were  the  same,  and  the  ore  was  taken 
from  the  dip  of  such  vein,  yet  plaintiff  was  not  entitled  to 
a  verdict  if  such  vein  in  its  course  passed  out  of  the  north- 
erly end  line  of  the  (teneral  Thomas  No.  3,  as  testified  to  by 
defendant's  witnesses,  and  through  the  side  line  of  that  (^laim, 
as  testified  to  by  the  plaintiff's  witnesses,  at  the  point  on  its 
course  shown  on  plaintiff's  map,  and  in  respondent's  brief, 
if  the  ore  taken  out  by  defendant  was  between  planes  made 
by  the  northerly  end  line  of  the  (Jeueral  Thomas  No.  3  and 
a  plane  drawn  parallel  to  such  end  line  through  the  point 
where  such  ledge  in  its  course  passes  through  the  east  side 
of   that  claim,  and  at  a  riglit  angle  to  said  side  line.     Sul)- 
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stantially  all  the  ore  testified  to  was  taken  out  between  those 
planes.  (See  the  maps  on  both  sides,  the  model,  and  testi- 
mony of  Fred  Corkhill  for  plaintiff.)  All  of  the  api)ellant's 
witnesses  testified  that  the  vein  in  the  (General  Thomas  No.  '{ 
does  pass  through  the  nortlierly  end  line  of  that  elaim,  and 
they  l)ron^ht  ore  from  the  vein  where  it  so  passes  with 
assays  showing:  value  in  {rold  and  silver.  No  witnesses  on 
either  side  testified  that  the  dip  of  the  vein  in  the  (General 
Thomas  No.  .*{  claim  was  northerly,  or  between  the  side  lines 
of  that  elaim  in  the  direction  of  tlie  northerly  end  line 
extended  down  vertically,  but,  on  the  contrary,  the  dip  was 
shown  to  be  nearly  at  a  right  angl^  with  the  easterly  side 
line  of  the  claim.  No  vein  matter  in  any  of  defendant's 
claims  has  a  dip  toward  the  north,  but  that  of  the  Chief  of 
the  Hill  on  the  surface,  and  everywhere  beneath  the  surface, 
dips  toward  the  north  and  <*ontinues  in  that  direction  until 
it  pinches  out.  Take  the  plat  in  the  ])rief  for  respondent 
and  draw  a  line  parallel  to  the  northerly  end  line  of  the  Uen- 
eral  Thomas  No.  '}  at  a  ri/?ht  angle  to  the  east  side  line  of 
that  claim,  through  the  point  where  the  red  line  passes 
toward  the  east,  and  the  court  will  see,  by  reference  to  the 
maps  on  both  sides,  and  the  model,  and  the  testimony  of 
Fred  C'orkhill  for  the  plaintiff,  that  the  ore  in  question  was 
taken  between  those  planes  and  belongs  to  the  defendant 
under  section  2*322.  "  Where  suc^h  a  vein  crosses  one  end  of 
the  lines  designated  by  the  locator  as  an  end  line  and  departs 
through  a  side  line  the  extralateral  right  is  defined  to  the 
direction  of  the  crossed  located  lint*.  A  plane  parallel  to 
the  one  drawn  to  such  crossed  end  line  produc^ed  indefinitely 
in  the  direction  of  the  dip  applied  at  the  point  where  the 
lode  crosses  the  side  line  will  carve  out  a  segment  of  the  vein 
throughout  its  entire  de])th,  which  will  belong  to  the  locator." 
(2  Lindley  on  Mines,  M  ed.  p.  1077.)  All  the  witnesses  for 
the  defendant,  Holmes  Mining  (^ompany,  testified  that  there 
was  but  one  vein  in  the  three  claims  mentioned,  which  com- 
menced at  the  east  end  line  of  the  First  Easterly  Extension 
and  extended  through  that  claim  through  its  westerly  end 
line  into  the  Northern  Belle  and  (ieneral  Thomas  No.  H 
claims,  and  which  passed  to  and  through  the  northerly  end 
line*  of  both  of  tliosc  claims  last  mcntioniMl:    and  tliis  h^tliri* 
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in  those  two  claims  is  a  wide  ledge  at  the  surface,  and,  as  has 
been  stated,  passed  through  the  northerly  end  lines  of  both. 
Can  there  be  any  question  that  as  to  this  ease  made  ))y  the 
defendant's  witnesses,  in  connec^tion  with  thi*  admitted  facts 
and  evidence  to  the  title,  that  section  2822  of  the  Revised 
Statutes  was  material  to  the  issue,  and  was  only  law  applica- 
ble to  that  case?  Instruction  No.  3,  as  modified  by  the 
court,  told  the  jur\'  in  effect  that  extralateral  rights  depended 
upon  the  ledge  running  through  both  end  lines  of  the  claim, 
and,  if  the  jury  believed  that  the  ledge  did  not  run  through 
the  north  end  line  of  the  (xeneral  Thomas  No.  3  on  its 
course,  that  the  defendant  had  no  extralateral  rights  even  to 
the  extent  that  it  did  nui  in  that  claim  on  its  course  in  the 
direction  of  that  line,  and  that  the  defendant  in  such  case 
had  no  extralateral  rights  whatever.  If  the  record  shows 
what  is  stated  in  this  petition,  plaintiff's  instruction  No.  (J 
has  no  bearing  uprm  the  materiality  of  instruction  No.  8. 
Instruction  No.  6  does  not  in  any  manner  relate  to  extralat- 
eral rights,  nor  as  to  the  law  which  confers  them.  That 
instruction  was  applicable  to  the  evidence  on  the  part  of  the 
defendants,  to  the  effect  that  the  vein  in  the  Chief  of  the  Hill 
claim  at  the  surface  was  entirely  within  its  exterior  bound- 
aries, and  that  it  disappeared  in  every  working  l)elow  the 
surface  at  the  deepest  part  of  these  workings. 

By  the  Court,  Belknap,  C.  •!.: 

This  is  an  action  of  ejectment  for  the  recovery  of  the 
possession  of  plaintiff's  mine  and  damages  for  ore  extracted. 
It  was  tried  by  the  First  Judicial  District  Court  and  a  jury, 
and  a  verdict  rendered  in  favor  of  plaintiff  for  the  posses- 
sion of  the  mine,  and  for  damages  in  the  sum  of  $48,(K)0. 
A  motion  for  a  new  trial  was  made  and  overruled,  and  from 
the  order  and  judgment  an  appeal  has  been  taken. 

It  was  conceded  at  the  trial  that  respondent  was  the  owner 
of  theC^hief  of  the  Hill  claim,  and  appellant  the  owner  of  the 
Northern  Belle,  First  Easterly  Extension^  of  the  Nortliern 
Belle,  and  (icneral  Thomas  No.  8,  and  that  each  of  these 
claims  of  appellant  was  prior  in  location  to  that  of  respond- 
ent. Although  the  action  was  in  ejectment  for  plaintiff's 
mine,  the  rcnl  controversy  was  whether  respondent  or  np])el- 
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laiit  was  entitled  to  so  much  of  the  (leneral  Thomas  No.  .*] 
vein  as  is  within  tlie  Chief  of  the  Hill  location. 

Respondent  contended  tliat  the  (leneral  Thomas  No.  3  and 
its  Chief  of  the  Hill  claim  are  upon  the  same  ledge;  that  the 
(jeneral  Thomas  No.  »J  ledge  crosses  its  easterly  side  line, 
and  enters  the  Chief  of  the  Hill  ground  at  its  w-esterly  end 
line,  and  thence  runs  in  an  easterly  direction  in  the  Chief  of 
the  Hill  ground;  that  there  are  two  distin(*t  ledges  upon  the 
surface — one  the  Northern  Belle,  the  other  the  General 
Thomas  No.  8;  that  the  ledges  are  divided  by  a  body  of 
country  rock  of  varying  width,  but  sufficient  to  indicate 
separate  fissures;  that  in  the  underground  workings  upon 
the  eighth  level  of  the  Northern  Belle  mine — practically  the 
first  level  of  the  General  Thomas  No.  3,  owing  to  the  slope 
of  the  hill — the  mass  of  country  rock  separated  the  ledges 
by  about  10()  feet,  and  that  the  separation  continued  down- 
ward to  the  eleventh  level,  from  which  the  disputed  ore  was 
taken. 

The  identity  of  the  General  Thomas  No.  3  with  that  of  the 
C'hief  of  the  Hill  was  shown  in  part  by  a  drift  through 
(•ountry  rock  from  the  Chief  of  the  Hill  tunnel,  from  which 
a  winze  was  sunk  6.")  feet  to  stopes  made  by  appellant  upon 
the  eleventh  level  within  the  ground  of  respondent,  and  was 
supplemented  by  expert  testimony  and  that  of  practical 
miners  to  the  effect  that  the  ledges  w^ere  the  same,  with 
the  reasons  upon  which  the  (conclusion  was  based.  Appellant 
contended  that  the  Holmes  or  Northern  Belle  ledge  extended 
through  each  of  its  claims,  to  w4t.  Northern  Belle,  First 
Easterly  Extension  of  Northern  Belle,  and  the  General 
Thomas  No.  3;  that  the  ledge  at  the  surface  is  several  hun- 
dred feet  in  width,  and  that  there  is  only  one  vein  in  its 
mining  ground;  that  the  country  rock  between  the  General 
Thomas  No.  3  and  the  Northern  Belle  is  not  a  separation  of 
the  veins,  but  an  intrusion  within  the  walls  of  the  ledge, 
commonlv  (*alled  a  ''horse"  l)v  miners;  that  there  is  no  ow 
(connection  between  the  (Tieneral  Thomas  No.  3  and  the  (^hief 
of  the  Hill;  that  the  latter  is  a  separate  vein,  and  either  dis- 
appears or  turns  to  its  northerly  side  line  before  reaching  the 
(ieneral  Thomas  No.  3. 

It  is  claimed  that  the  cvid(nice  is  insufficient  to  support 
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the  verdict.  The  evidence  was  conflicting  upon  all  material 
I)oints.  There  was  substantial  evidence  upon  each  side. 
The  jur>'  could  have  adopted  the  theories  of  respondent  or 
those  of  appellant,  according  to  the  view  they  may  have 
taken  of  the  testimony,  and  upon  appeal  this  «ourt  could  not 
properly  disturb  the  judgment  upon  the  ground  of  insuf- 
ficiency of  evidence.  The  jury  adopted  the  views  of  respond- 
ent. It  was  sanctioned  by  the  district  court  in  denying  a 
motion  for  new  trial,  and  for  this  court  now  to  interfere  upon 
the  ground  that  the  verdict  is  against  the  weight  of  evidence 
would  be,  in  effect,  to  abolish  the  institution  of  juries. 

Among  the  instructions  given  at  the  request  of  respondent 
are  the  following:  "(5)  The  right  of  the  owner  of  a  min- 
ing location  to  follow  a  ledge  beyond  his  side  lines  is  limited 
to  the  right  to  follow  the  ledge  downward — that  is,  on  its 
dip;  and  he  has  not  the  right  to  follow  it  laterally,  or  along 
its  strike.  If,  therefore,  a  ledge  so  bends  or  curves  in  its 
course  or  strike  that  vertical  planes  drawn  through  the  end 
lines  of  that  location  will  include  a  portion  of  the  dip  of  the 
ledge  which  cannot  be  reached  from  that  location  without 
following  laterally  or  along  its  strike,  then  the  owner  of  the 
location  has  not  the  right  to  enter  upon  that  portion  of  the 
ledge,  or  to  extract  any  ore  therefrom. 

".(6)  If  the  jury  finds  from  the  evidence  that  there  is, 
within  the  lines  of  the  General  Thomas  No.  3,  the  apex  of  a 
ledge,  which  leaves  that  location  by  crossing  its  easterly  side 
line,  and  which  enters  the  Chief  of  the  Hill  by  crossing  its 
westerly  end  line,  and  which  thereafter  continues  easterlv  on 
its  course  or  strike  within  the  side  lines  of  the  latter  loca- 
tion, and  that  the  course  of  that  ledge  is  so  bent  or  curved 
that  its  dip  within  the  Chief  of  the  Hill  makes  a  large  angle 
with  its  dip  within  the  (xeneral  Thomas  Xo.  3  so  thai  a  por- 
tion of  the  dip  included  within  vertical  planes  drawn  down- 
ward through  the  end  lines  of  each  of  said  locations  cannot 
be  reached  from  the  (leueral  Thomas  No.  3  without  following 
the  ledge  laterally  or  along  its  strike,  then  the  defendant,  as 
the  owner  of  the  latter  lo(»ation,  had  not  and  has  not  the  right 
to  enter  upon  or  extract  ore  from  that  jjortion  of  said  ledge." 

The  objections  to  the  instructicms  appears  to  lie  in  tiie 
limitation  contained  in  the  followiuir  words:     "And  he  has 
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not  the  right  to  follow  it  laterally  or  along  its  strike."  Under 
the  provisions  of  section  2822,  Kev.  St.  U.  S.  [U.  S.  Comp. 
St.  1901,  p.  142.')],  li^eators  of  mining  claims  -'have  the 
exchisive  right  of  possession  and  enjoyment  of  all  the  sur- 
fa(;e  included  within  the  lines  of  their  location  and  of  all 
veins,  lodes  and  ledges  throughout  their  entire  depth  the  top 
or  apex  of  which  lie  inside  such  surface  lines  extended  down- 
ward vertically,  although  such  veins,  lodes  and  ledges  may 
so  far  depart  from  the  perpendicular  in  their  course  down- 
ward as  to  extend  outside  the  vertical  side  lines  of  said  sur- 
face location.  But  their  right  to  the  possessi(m  of  such 
outside  parts  of  such  veins,  lodes  or  ledges  shall  be  confined 
to  such  portions  thereof  as  lie  between  vertical  planes  drawn 
downward  as  above  described  through  the  end  lines  of  their 
location  so  (continued  in  their  own  direction  that  such  planes 
will  intersect  such  exterior  parts  of  such  veins  or  ledges." 

Respondent  ccmtended  that  the  (Tcneral  Thomas  No.  8 
vein,  as  it  enters  the  Chief  of  the  Hill  grcmnd,  runs  cross- 
wise to  the  <Teneral  Thomas  Xo.  H  location  within  planes 
drawn  through  its  end  lines. 

The  relative  position  of  the  claims  and  the  strike  of  the 
(teneral  Thomas  Xo.  8,  as  contended  for  by  respondent,  will 
be  understood  by  reference  to  the  diagram : 


It  was  held  in  the  Flagstaff  Case,  98  T.  S.  463,  25  L.  Ed. 
2">3,  that  under  tliese  provisions  the  location  of  a  mining 
claim  should  be  made  lengthwise  in  the  course  of  the  vein. 
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"It  was  not  the  intent  of  the  law,"  said  the  court,  "to  allow 
a  person  to  make  his  location  crosswise  of  a  vein  so  that  the 
side  lines  shall  cross  it,  and  thereby  ^ive  him  the  right  to  fol- 
low the  strike  of  the  vein  inside  of  his  side  lines.  That  would 
subvert  the  whole  system  sought  to  be  established  by  the  law. 
If  he  does  locate  his  claim  in  that  way,  his  right  must  be 
subordinated  to  the  right  of  those  who  have  property  located 
on  the  lode.  Their  right  to  follow  the  dip  outside  of  their 
side  lines  cannot  be  interfered  with  by  him.  His  right  to 
the  lode  only  extends  to  so  much  of  the  lode  as  his  claim 
crosses.  If  he  has  located  crosswise  of  the  lode,  and  his 
claim  is  only  one  hundred  feet  wide,  that  one  hundred  feet 
is  all  he  has  a  right  to.  This  we  consider  to  be  the  law  as  to 
locations  on  lodes  or  veins."  Applying  these  principles,  the 
jury  were,  in  effect,  told  that  the  easterly  side  lines  of  the 
(leneral  Thomas  No.  3  claim  was  in  fact  its  end  line,  and 
that  appellant  could  not  follow  the  strike  of  the  ledge  beyond 
that  line.  The  subject  of  instruction  was  the  ownership  of 
the  miner  on  the  vein  within  his  side  lines,  and  cimld  not 
have  been  mistaken,  as  appellant  suggests,  to  the  method  by 
which  work  could  be  prosetnited  within  the  limits  of  the 
claim  either  by  upraising  or  drifting. 

Respondent's  instruction  No.  8  was  as  follows:  "(8)  If 
you  find  from  the  evidence  that  the  defendant  entered  upon 
a  ledge  having  its  apex  within  the  exterior  boundaries  of 
plaintiff's  location,  and  extra(*ted  ore  therefrom  between  the 
planes  drawn  verti(;ally  downward  through  the  end  lines  of 
said  location,  the  right  of  the  plaintiff  to  ret^over  damages 
for  such  acts  would  not  be  affected  by  proof  merely  that  the 
place  from  which  such  ore  was  extra(ited  could  be  reached  by 
going  continuously  through  ledge  matter  from  a  ledge  hav- 
ing its  apex  within  the  exterior  boundaries  of  a  prior  loca- 
tion belonging  to  the  defendant.  In  order  that  such  proof 
should  avail  the  defendant,  it  must  further  appear  that  such 
passage  from  the  apex  of  defendant's  ledge  is  made  continu- 
ously downward  on  the  dip  of  that  ledge;  and,  if  any  portion 
of  such  passage  must  necessarily  be  made  either  upward  or 
laterally  along  the  strike,  then  the  plaintiff's  right  to  recover 
is  not  affected."  Appellant's  evidence  was  to  the  effect  that 
at  a  point  called  "Crowfoot  '^  on  the  apt^x  of  the  First  Easterly 
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Extension  of  the  Northern  Belle  a  passag^e  could  be  made  in 
ore  to  the  thirteenth  level,  and  from  thence  in  ore  to  the 
point  from  which  the  ore  was  taken.  It  was  arjjued  that 
these  facts  showed  hut  one  ledge.  Respondent's  evidence 
was  that  the  Northern  Belle  and  (icneral  Thomas  No.  *^  were 
separate  ledges^  but  that  they  united  somewhere  below  the 
eleventh  and  above  the  thirteenth  level.  Assuming  that  the 
ledges  had  so  united,  the  fa<*t  that  one  ledge  could  be  reached 
in  ore  or  ledge  matter  from  the  other  below  the  point  of 
union  does  not  prove  they  are  one  ledge  above  that  point. 

Respondent's  instruction  No.  3  was  upon  the  subject  of 
the  measure  of  damages.  The  testimony  of  the  secretary  of 
defendant  and  appellant  showed  that  net  profits  amounting 
to  $60,000  have  been  paid  in  dividends  to  its  stockholders, 
and  the  testimony  of  the  superintendent  showed  that  twenty- 
nine  thirtieths  of  the  ore  extracted  was  taken  from  respond- 
ent's ground.  The  testimony  of  these  officers  was  entirely 
imdisputed.  As  the  verdict  was  for  .$48,000,  and  under  the 
most  favorable  rule  respondent  was  entitled  to  recover 
$58, (KK),  appellant  could  not  have  been  prejudiced  by  the 
instruction. 

Appellant  recj nested  the  court  to  instruct  the  jury  as  fol- 
h)ws:  "(3)  You  are  instructed  that  the  Holmes  Mining 
(N)mpany,  the  defendant  in  this  action,  is,  and  was  at  and 
before  1st  day  of  May,  1884,  the  time  of  the  alleged  trespass, 
the  owner,  in  the  possession,  and  entitled  to  the  possession 
of  the  Northern  Belle  claim,  the  First  Easterly  Extension  of 
the  Northern  Belle,  and  the  (leneral  Thomas  No.  3  claim; 
and  that  each  of  said  (claims  was  located  pi'ior  to  the  location 
of  the  Chief  of  the  Hill  claim,  and  that  the  defendant  is  noAV 
the  owner  in  fee  by  United  States  patents  of  all  of  said 
claims,  and  that  at  all  times  prior  to  May  1,  1884,  and  ever 
since  has  been  and  now  is  the  owner  in  the  i)ossession  of  all 
veins,  h)des,  and  ledges  of  quartz,  or  other  ro(*k  in  place 
bearing  gold  and  silver  or  other  metals,  throughout  their 
entire  depth,  the  top  or  apexes  of  which  lie  inside  the  surface 
l)oundary  lines  of  said  claims  extended  downward  vertically, 
and  also  of  the  dips  of  such  vein  or  veins,  and  all  the  ore  of 
sueh  veins  on  their  dip,  between  planes  extending  through 
the  end  lines  of  such  claims  in  their  own  direction." 
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The  court  modified  the  instruction  by  inserting  after  the 
words  "and  also  of  the  dip  of  such  vein  or  veins"  the  words 
"as  pass  through  both  end  lines  of  each  of  said  claims." 

The  requirement  that  the  mineral  veins  should  pass 
through  both  end  lines  is  erroneous.  It  must  be  conceded, 
as  decided  in  the  Del  Mofite  Case,  171  U.  S.  67,  18  Sup.  Ct. 
895,  43  L.  Ed.  72,  that  the  miner  has  the  right  to  follow  his 
vein  on  its  dip  outside  of  his  vertical  side  lines,  whether  the 
vein  ever,  in  its  course,  reaches  its  end  lines  or  not.  The 
modification  was  immaterial  to  any  issue,  and  could  not  have 
misled  the  jury.  No  question  touching  the  right  to  follow 
the  vein  or  the  right  to  the  possession  of  ore  depended  upon 
the  qualification  that  the  mineral  deposit  should  pass  through 
both  end  lines  of  a  claim.  The  controlling  question,  and 
upon  which  the  case  was  tried,  was  whether  the  General 
Thomas  No.  3  and  the  Chief  of  the  Hill  were  upon  the  same 
ledge.  If  they  were  not,  plaintiff  had  no  cause  of  action. 
This  is  shown  by  instruction  No.  0,  given  at  the  request  of 
appellant.  It  is  as  follows:  "It  is  entirely  immaterial  what 
is  the  course  or  dip  of  any  vein  in  the  Northern  Belle,  First 
Easterly  Extension,  and  General  Thomas  No.  3  claims,  unless 
you  believe  from  a  preponderance  of  the  evidence  that  the 
ore  here  in  dispute  was  taken  from  the  Chief  of  the  Hill  vein 
from  the  dip  thereof." 

Appellant  produced  the  aflidavits  of  two  of  the  jurors 
tending  to  show  that  the  jury  agi'ced  that  each  juror  should 
write  upon  a  separate  slip  of  paper  the  amount  of  damages 
he  desired  to  award  plaintiff,  and  that  the  sum  of  the  several 
estimates  should  be  divided  by  11,  the  number  comprising 
the  jury,  and  the  quotient  should  be  the  amount  of  the  ver- 
dict. Counter  affidavits  were  filed,  but  the  conclusion  we 
have  reached  renders  their  consideration  unnecessary. 

At  common  law,  affidavits  of  jurors  could  not  be  received 
to  impeach  their  verdict,  but  could  be  admitted  in  its  sup- 
port. (Rex  Y,  Almnij  Bur.  2686;  Vaise  y.  Delaral,  1  Term 
K.  11;  Owen  v.  Warburton,  4  Ros.  &  Pul.  326;  Turner  v. 
Tuolumne,  25  Cal.  397;  Davis  v.  Taylor,  2  Chitty,  268.) 

In  Dalrymple  \.  Williams,  63  N.  Y.  361,  20  Am.  Rep.  544, 

it  is  said:     "There  are  reasons  of  public  policy  why  jurors 

should  not  be  heard  to  impeach  their  verdict,  whether  by 
Vou  xxvii-io 
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showing  their  mistakes  or  their  misconduct.  Neither  can 
they  properly  be  permitted  to  declare,  with  a  view  to  affect 
their  verdict,  an  intent  different  from  that  actually  expressed 
by  their  verdict  as  rendered  in  open  court.  In  early  times 
the  pains  and  penalties  visited  upon  the  jurors  for  false  ver- 
dicts funiished  an  additional  reason  why  they  should  not  be 
allowed  to  impeach  them.  (  Wafts  v.  Brains^  Cro.  Eliz.  778.) 
But  the  rule  is  well  established,  and  at  this  day  rests  upon 
well -understood  reasons  of  public  policy  as  connected  with 
the  administration  of  justice,  that  the  court  will  not  receive 
the  affidavits  of  jurymen  to  prove  misconduct  on  their  part, 
or  any  act  done  by  them,  which  could  tend  to  impeach  or 
overthrow  their  verdict.  This  rule  excludes  affidavits  to  show 
mistake  or  error  of  the  jurors  in  respect  to  the  merits,  or 
irregularity  or  misconduct,  or  that  they  mistook  the  effect  of 
their  verdict  or  intended  something  different." 

'4t  is  admitted,  notwithstanding  a  few  adjudications  to 
the  contrary,  that  it  is  now  well  settled,  both  in  England, 
and,  with  the  exception  of  Tennessee,  perhaps  in  every  state 
of  this  confederacy,  that  such  affidavit  cannot  be  received; 
and,  we  believe,  upon  correct  reasoning.  If  it  were  other- 
wise, but  few  verdicts  could  stand.  It  would  open  the  widest 
door  for  endless  litigation,  fraud,  and  perjury,  and  is  con- 
demned by  the  dearest  principles  of  justice  and  public 
policy."    (t]  Graham  &  Waterman  on  New  Trial,  1429.) 

The  following  reasons  are  given  by  the  same  authors  why 
affidavits  of  jurors  should  not  be  received:  "(1)  Because 
they  would  tend  to  defeat  their  own  solemn  acts  under  oath. 
(2)  Because  their  admission  would  open  a  door  to  tamper 
with  jurymen  after  they  had  given  their  verdict.  (3)  Because 
they  would  be  the  means,  in  the  hands  of  the  dissatisfied 
juror,  to  destroy  a  verdict  at  any  time  after  he  had  assented 
to  it."     (Page  1428.) 

In  a  learned  note  to  Crawford  v.  State^  2  Yerg.  60,  24  Am. 
Dec.  467,  the  author  says:  "These  reasons,  considered  in 
connection  with  the  fact  it  has  always  been  the  policy  of  the 
law  to  keep  the  deliberations  of  jurors  secret,  and  to  allow 
jurors  to  arrive  at  their  own  conclusions  without  the  fear  of 
being  afterwards  compelled  to  disclose  or  to  have  disclosed 
the  reasons  upon  whic^h  suc^h  conclusions  were  "based,  are 
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generally  advanced  by  the  latter  cases  to  show  that  such 
affidavits  should  not  be  received."  The  common -law  rule 
has  been  modified  by  statute  in  the  State  of  California  in  this 
respect:  '*  Whenever  any  one  or  more  of  the  jurors  shall 
have  been  induced  to  assent  to  any  general  or  special  verdict 
or  to  a  finding  by  a  resort  to  the  determination  of  chance, 
such  misconduct  may  be  proven  by  the  affidavits  of  any  one 
or  more  of  the  jurors."  (Turner  v.  Tuolumne,  25  Cal.  400.) 
South  Dakota  (Murphy  v.  Murphy,  47  N.  W.  142,  9  L.  R.  A. 
820),  Idaho  (Flood  v.  McGlure,  32  Pac.  254),  and  Montana 
(Gordon  v.  Trevarthan,  13  Mont.  387,  34  Pac.  185,  40  Am. 
St.  Rep.  452)  have  similar  statutes.  See,  also,  Grinnell  v. 
Phillips,  1  Mass.  530;  Farrerv.  State,  2  Ohio  St.  54.  Aside 
from  the  Tennessee  cases,  contrary  decisions  can  be  found 
in  Iowa  (Wright  v.  Illinois  d-  M.  Tel,  Co.,  20  Iowa,  195), 
and  one  in  Kansas  (Perry  v.  Bailey,  12  Kan.  539.) 
Judgment  and  order  affirmed. 

Fitzgerald,  J.:     I  dissent. 

Talbot,  J.,  concurring: 

I  wish  to  concur  specially  in  the  opinion  of  the  Chief  Jus- 
tice in  the  important  matters  of  practice  relating  to  quotient 
verdicts  and  the  inadmissibility  of  the  affidavits  of  jurors 
under  the  circumstances  existing  in  this  case. 

The  affidavits  of  some  of  the  jurors  state  that:  "They  all 
agreed  that  each  one  of  said  jurors  should  ballot  by  w^riting 
upon  separate  slips  of  paper  the  amount  of  damages  he 
desired  to  award  said  plaintiff,  and  that,  after  said  amounts 
should  be  so  written  and  balloted,  that  said  several  amounts 
should  be  added  together,  and  the  total  sum  so  arrived  at 
should  be  divided  by  11,  the  number  of  jurors  constitut- 
ing the  jury,  and  that  the  amount  so  found  and  arrived  at 
should  control  and  fix  the  amount  of  the  verdict  to  be 
awarded  to  and  in  favor  of  plaintiff." 

Another  juror  makes  affidavit:  "That  while  it  is  true 
that  such  jurors  all  agreed  that  each  one  should  ballot  by 
writing  upon  separate  slips  of  paper  the  amount  of  damages 
he  desired  to  award  said  plaintiff,  and  that  after  said  amount 
should  be  so  >vritten  and  balloted  said  several  amounts 
should  be  added  together,  and  the  total  sum  so  arrived  at 
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divided  by  11,  the  number  of  jurors  constituting  the  jury, 
and  that  the  amount  so  found  and  arrived  at  should  control 
and  fix  the  amount  of  the  verdict  to  be  awarded  to  and  in 
favor  of  plaintiff,  that,  notwithstanding  said  agreement,  and 
after  said  ballot  had  been  so  written  and  balloted  and  the 
sums  added  together  and  divided  by  11,  this  affiant  and 
each  of  the  jurors  in  said  case  did  freely  and  fully  agree  upon 
the  verdict  which  was  rendered  in  said  case,  and  did  fully  and 
freely  agree  upon  the  amount  to  be  awarded  to  said  plaintiff, 
irrespective  of  said  balloting,  and  did  freely  and  fully  agi'ee 
and  award  said  plaintiff  the  sum  of  $48,000/^ 

Considering  the  sum  allowed,  $'UK)  is  a  small  variation, 
but  sufficient  to  show  that  the  jurors,  and  especially  those 
who  favored  a  lesser  sum,  were  not  entirely  controlled  or 
bound  by  the  quotient  which  likely  inducted  them  to  find  for 
the  nearest  amount  in  even  thousands.  The  jury  had  two 
important  issues  to  determine.  One  related  to  the  ownership 
of  the  ledge  from  which  the  ore  was  extracted,  and  under  the 
conflicting  testimony  they,  or  the  requisite  number,  must 
have  found  in  favor  of  plaintiff;  and  after  they  arrived  at 
this  conclusion  it  became  incumbent  on  them  to  determine 
the  amount  of  damages  which  should  be  awarded  against  the 
defendant.  One  of  the  jurors  put  down  nothing  in  making 
up  the  quotient.  If  this  be  considered  unreasonably  low,  it 
was  favorable  to  the  defendant,  and  it  cannot  complain.  But 
it  was  his  privilege  to  find  for  the  defendant  under  the  con- 
flicting evidence  regarding  the  ownership  of  the  ledge.  A  few 
(iases  hold  without  qualification  that  quotient  verdicts  should 
be  set  aside,  but  the  l)etter  authorities  sustain  their  validity, 
unless  the  jurors  agree  in  advance  to  be  bound  by  the  amount. 

Whether  they  so  agree  or  not,  no  good  reason  appears  to 
reject  a  quotient  verdict  if  each  juror  puts  down  a  sum 
within  the  issue,  and  supported  by  the  evidence,  whicli  he 
conscientiously  believes  should  be  awarded.  Some  able 
opinions — such  as  that  of  Judge  Sanderson,  speaking  for  the 
court,  in  Turner  v.  TuoUimne — support  these  verdicts  as 
being  a  mean  and  average  of  the  amount  of  damages  which 
the  different  jurors  in  their  natural  varying  judgments 
believe  should  be  awarded. 

Other  decisions  are  to  the  effect  that  such  verdicts  should 
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lie  vacated  if  the  jurors  so  agreed  in  advance,  because  some 
juror  might  put  down  an  extravagantly  high  or  low  amount. 
If  admitted  that  the  result  of  such  a  fraud  when  practiced  by 
one  and  accepted  by  the  other  jurors  should  vitiate  the  ver- 
dict which  it  varies,  when  this  fact  or  reason  for  such  rule 
fails  the  rule  itself  should  not  apply,  and  in  cases  where  such 
fraud  is  perpetrated,  and  it  is  shown  that  a  juror  put  down 
an  extravagant  amount,  the  verdict  should  be  set  aside;  but 
this  would  be  no  reason  for  vacating  verdicts  in  other  cases 
where  no  juror  is  guilty  of  such  conduct,  and  where  the  ver- 
dict is  an  average  of  the  different  amounts  which  the  several 
jurors  honestly  believe  should  be  awarded.  If  the  affidavits 
of  jurors  were  to  be  considered  at  all,  it  would  be  only  where 
the  juror  designates  a  sum  designedly  or  unreasonably  high 
or  low,  or  where  it  is  not  within  the  issue  or  supported  by 
the  evidence,  and  this  fraud  or  mistake  is  practiced  or  made 
by  one  of  the  jurors  and  allowed  by  the  others  to  vary  the 
quotient  and  amount  returned,  so  it  is  not  an  average  of 
the  different  estimates  which,  in  the  honest  judgment  of  the 
respective  jurors,  should  be  allowed,  that  the  verdict  ought 
to  be  set  aside.  It  is  clear  on  elementary  principles  that, 
where  no  such  conduct  is  shown  to  have  taken  place  on  the 
part  of  any  juror,  it  should  not  be  surmised  or  presumed  by 
the  court,  and  considered  a  ground  for  overturning  the  ver- 
dict, and  that  the  party  complaining  must  show  injury  and 
error.  A  number  of  decisions  failed  to  make  this  distinction, 
but  it  is  plainly  drawn  and  the  correct  rule  announced  in  Lee 
v.  Clufe,  10  Nev.  152,  which  controls  and  supports  the  ver- 
dict here,  regardless  of  the  admissibility  of  the  affidavits  of 
the  jurors. 

In  Birrhardv.  Booth,  4  Wis.  71,  each  of  the  jurors  marked 
down  what  he  thought  the  damages  ought  to  be,  and  these 
several  sums  were  added  up,  and  the  amount  divided  by  12, 
and  the  jury  could  not  agree  upon  the  result  as  their  verdict, 
and  after  further  discussion  the  process  was  repeated,  and 
they  were  still  unable  to  agree  upon  such  result,  when  it  was 
proposed  that  the  amount  found  by  the  first  ballot,  deducting 
$16,  should  be  adopted  as  their  verdict,  and  it  was  so  agreed. 
The  court  held  that  such  was  not  a  gambling  verdict,  and 
should  not  be  set  aside  for  such  cause.     It  was  for  $2,400. 
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To  allow  jurors  who  have  taken  an  oath  to  try  the  case  and 
render  a  verdict  according  to  the  evidence  to  make  affidavit 
that  they  have  returned  one  not  in  compliance  with  this  duty, 
does  not,  as  a  general  rule,  at  least,  commend  itself  as  the 
best  practi(*e.  Not  only  would  it  encourage  weak  jurors, 
acting  under  influence  or  prejudice,  to  stultify  themselves 
and  their  fellow  jurors,  but  it  would  open  the  door  for  the 
powerful,  overzealous,  and  unscrupulous  to  prolong  litiga- 
tion, and  crush  the  weaker  adversary,  regardless  of  the  merits 
and  justice  of  the  controversy,  and  entail  more  hardships 
than  it  would  avoid. 

As  stated  in  State  v.  Crutchley,  19  Nev.  368,  12  Pac.  113, 
if  there  are  any  extreme  cases  which  should  be  an  exception , 
this  is  not  one  of  them.  If  the  affidavits  were  admissible, 
and  there  was  a  conflict  in  them  regarding  the  manner  in 
which  the  verdict  was  reached,  a  finding  by  the  trial  judge 
supporting  his  order  denying  the  motion  for  a  new  trial  will 
be  presumed.  In  about  two  score  of  the  states  in  this  Union 
the  common -law  rule  that  affidavits  of  jurors  will  not  be 
received  to  impeach  their  verdicts  is  recognized,  and  with  few 
exceptions  enforced,  save  when  modified  by  statute.  It  is 
unnecessary'  to  cite  opinions  so  numerous,  and  running  into 
the  hundreds.  Reference  to  many  cases  upholding  the  doc- 
trine can  be  found  in  the  not«  to  Houk  v.  Allen,  11  L.  R.  A. 
706,  in  Hayne  on  New  Trial  and  Appeal,  sec.  73,  and  14 
Ency.  PI.  &  Pr.  p.  905.  The  rule  was  enforced  in  California 
when  the  practi(»e  act  similar  to  ours  prevailed  there,  and  has 
been  since  and  is  now  in  cases  not  coming  under  the  amend- 
ment to  that  document  and  later  enacted  as  part  of  the  code, 
which  makes  such  affidavits  admissible  to  show  that  the  ver- 
dict was  reached  by  a  resort  to  chance.  In  comparison  with 
the  mass  of  cases  supporting  this  principle,  the  exceptions 
are  rare. 

Regardless  of  the  substantial  reasons  which  may  be  given 
and  have  been  advanced  by  courts  and  text  writers  for  the 
rejection  of  the  affidavits  of  jurors,  and  regardless  of  the 
views  of  this  court  as  to  the  advisability  of  receiving  them 
to  show  that  the  verdict  was  not  reached  in  the  manner  they 
had  sworn  to  render  it,  the  fact  that  such  affidavits  were 
inadmissible   under   the   common   law,  which   by  statutory 
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enactment  in  made  the  rule  of  decision  in  all  the  courts  of 
this  state,  tends  strongly,  if  not  conclusively,  against  their 
admission.  (Comp.  Laws  1900,  sec.  309');  Clark  v.  Clarl\  17 
Nev.  124,  28  Pac.  238;  Wuest  v.  Wiiest,  17  Nev.  217,  30  Pac. 
886;  State  v.  Cronan,  23  Nev.  437,  49  Pac.  41.)  But  this 
court  long  ago,  in  State  v.  Stewart,  9  Nev.  120,  and  State  v. 
Crutchley,  19  Nev.  368,  12  Pac.  113;  decided  directly  that  such 
affidavits  ought  not  to  be  received.  If  not  permitted  to  intro- 
duce them,  the  losing  party  has  some  protection  against  an 
excessive  verdict,  for  the  trial  judge  will  set  it  aside  and  order 
a  new  trial  if  he  believes  it  to  be  against  the  weight  of  the 
evidence,  and  the  appellate  court  will  make  the  same  order  if 
there  is  no  evidence  to  support  it.  The  plaintiff's  demand 
alleged  in  the  complaint  is  $2,000,000.  The  secretary  of  the 
defendant  testified  that  during  a  certain  period  which  covered 
the  operations  in  the  disputed  ground  the  defendant  realized 
from  ores  amounts  aggregating  sevei*al  hundred  thousand  dol- 
lars, and  paid  $60,000  in  dividends,  and  it  was  stated  on  the 
argument  and  not  denied  that  twenty -nine  thirtieths  of  this 
ore  was  shown  by  the  testimony  of  the  superintendent  of  the 
defendant  to  have  come  from  the  vein  which  the  jury  found 
belonged  to  the  plaintiff.  It  is  apparent  that  the  amount 
allowed  by  the  verdict  was  too  small,  and  too  favorable  for 
the  defendant,  and  that  for  this  reason  the  verdict  should  have 
been  set  aside  on  the  application  of  the  plaintiff,  and  ought 
not  to  be  vacated  on  the  motion  of  the  defendant. 

For  the  several  reasons  that  the  affidavits  of  the  jurors 
ought  not  to  be  received  to  impeach  their  verdict  under  the 
former  decisions  of  this  court  and  the  circumstances  exist- 
ing here;  that  the  jury,  after  discussion,  adopted  a  different 
amount  than  the  quotient,  and,  if  guided  or  influenced  by 
the  latter,  it  does  not  appear  to  be  in  excess  of  an  average 
of  the  various  amounts  which  the  respective  jurors  in  their 
individual  honest  judgments  believed  under  the  evidence 
should  be  awarded  to  the  plaintiff;  that  if  the  affidavits  of 
the  jurors  could  be  considered,  and  it  were  admitted  that  the 
verdict  was  for  the  exact  amount  of  the  quotient,  and  that 
the  jurors  in  advance  had  agreed  to  be  bound  by  it — it  would 
still  be  a  good  verdict  under  the  rule  promulgated  by  this 
court  in  Lee  v.  Clute,  as  there  is  no  showing  and  no  pre- 
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sumpliou  that  any  juror  put  down  an  amount  beyond  his 
honest  judgment;  and,  further,  that  after  the  jury  had  found 
that  the  vein  from  which  the  ore  was  taken  belonged  to  the 
I)laintiff,  it  appears  that  the  amount  named  in  the  verdict  is 
too  small,  and  too  favorable  to  the  defendant. 

On  Petition  for  Rehearinc^. 

/Vr  Curiam : 
Rehearing  denied. 

[No.  1040.] 

THOMAS    KENNEDY,   Respondent,    r.    MINNIE    P. 

KENNEDY,  Appeujvnt. 

If  EARS  AY  Evidence. 

1.  Defendant  may  not  have  witness  give  In  evidence  a  conversation  between 
her  and  witness  as  to  her  physical  condition  on  a  certain  day,  it  beinp 
hearsay. 

On  Rehearin(}. 

New  Trial— Newly  Discovered  Evidence. 

1.  In  a  divorce  suit,  In  which  the  evidence  on  which  plaintiff  had  judgment 
was  manily  his  own  testimony,  defendant  is  entitled  to  a  new  trial  dh 
the  ground  of  newly  discovered  evidence;  her  motion  being  supported 
l)y  plaintiff's  allldavit,  stating  he  was  mistaken  in  the  testimony  he 
gave,  st>ecifying  the  particulars,  which  embrace  the  essential  facts  in 
the  case. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District  of  the  State  of  Nevada,  Washoe  County;  B.  F.  Curler, 
Judge. 

Action  by  Thomas  Kennedy  against  Minnie  F.  Kennedy. 
P^'rom  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

On  petition  for  rehearing,  judgment  reversed,  and  a  new 
trial  of  the  case  ordered. 

The  facts  sufficiently  appear  in  the  opinions. 

Xorcross  rf;  Orr,  for  Appellant: 

I.  The  defendant  moved  for  a  new  trial  upon  the  grounds 
of  newly  discovered  evidence,  error  in  law  occurring  at  the 
trial,  that  the  decisicm  is  not  supported  by  the  evidence,  and 
that  the  evidence  is  against  law.  The  motion  was  denied. 
Appellant  confidently  believes  that  an  examination  of  the 
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evidence  given  upon  the  trial  will  convince  this  honorable 
court  that  it  is  very  far  short  of  being  sufficient  to  base  a 
finding  of  adultery.  There  is  no  pretension  of  any  direct  tes- 
timony concerning  the  alleged  act  of  adultery.  The  plaintiff's 
case,  therefore,  must  rest  upon  the  sufficiency  of  circumstan- 
tial evidence.  While  we  do  not  dispute  the  proposition  that 
adultery  can  be,  and  usually  is,  established  by  circumstantial 
evidence,  but  "one  obvious  proposition,  relating  to  the  proof 
by  circumstances,  is  that  every  act  of  adultery  implies  three 
things;  first,  the  opportunity;  secondly,  the  disposition  in 
the  mind  of  the  adulterer;  thirdly,  the  same  in  that  of  the 
partieepH  crimmisy  (2  Bishop  on  Marriage  and  Divorce, 
619,  625,  627;  Pollock  v.  Pollock,  71  N.  Y.  137;  Harhergerv. 
Harberger  (Oregon)  14  Pac.  70;  Burke  v.  Burke,  44  Kan.  307, 
24  Pac.  466.)  We  contend  that  the  evidence  in  this  case 
establishes  but  one  of  the  circumstantial  elements  of  the  act 
of  adulter^',  that  of  opportunity  alone. 

II.  While  we  believe  that  there  is  nothing  in  the  evidence 
given  upon  the  trial  that  justifies  the  decision,  nevertheless 
the  affidavits  showing  newly  discovered  evidence  destroy  the 
effect  of  the  two  principal  circumstances  relieil  on  in  support 
of  the  judgment.  Upon  a  new  trial,  with  the  plaintiff's 
testimony  modified  in  accordance  with  his  affidavits,  there 
w^ould  remain  absolutely  nothing  upon  which  even  to  base  a 
pretense  of  a  case. 

III.  It  was  error  for  the  court  to  refuse  to  permit  Mrs. 
Heidrick  to  testify  with  regard  to  conversation  with  the 
defendant  relative  to  her  physical  condition.  Such  testimony 
would  have  corroborated  the  defendant. 

IV.  It  was  error  for  the  court  to  render  judgment  re(iuir- 
ing  defendant  to  convey  her  real  property  to  the  plaintiff. 
(Oomp.  Laws  1900,  507.) 

Benjamin  Curler,  for  Respondent. 

On  PETrnoN  for  KEHKARixd. 

Xorcross  d*  (hr,  for  Appellant: 

I.  We  contend  that  in  cases  of  adultery,  where  the  evi- 
dence is  susceptible  of  a  different  (*.on  struct  ion  than  that  indi- 
cating guilt,  the  court  has  no  discretion,  but  must  decide  in 
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favor  of  the  innoeence  of  the  accused  party.  "  The  circum- 
stances when  viewed  together  must  be  incompatible  with 
innocence,  and,  if  reasonably  capable  of  two  interpretations, 
that  interpretation  which  favors  innocence  will  be  adopted." 
(9  Am.  &  Eng.  Ency.  of  Law,  2d  ed.  750;  see  also  authorities 
cited  in  note  1.) 

II.  By  the  judgment  of  the  lower  court  a  decree  of  divorce 
was  not  only  granted  the  plaintiff,  but  the  defendant  was 
required  to  execute  a  deed  conveying  to  her  husband  her 
interest  in  the  real  estate  in  San  Francisco  held  by  them 
jointly.  Section  507  of  the  Compiled  Laws  of  this  state  pro- 
vides that  where  the  husband  is  adjudged  guilty  of  adultery 
the  wife  shall  be  entitled  to  the  same  proportion  of  his  lands 
and  property  as  if  he  were  dead.  But  there  is  no  such  pro- 
vision of  law  where  the  wife  is  adjudged  the  guilty  party. 
If  this  portion  of  the  decree  is  to  find  support  in  law  it  must 
be  under  the  provisions  of  section  508.  Under  this  section 
it  is  provided  that,  upon  granting  a  divorce,  the  court  shall 
make  such  disposition  of  the  property  as  shall  appear  just 
and  equitable,  having  regard  to  the  respective  merits  of  the 
parties  and  to  the  condition  in  which  they  will  be  left  by 
such  divorce  and  the  person  through  whom  the  property  was 
acquired,  and  to  the  burdens  imposed  on  it,  for  the  benefit 
of  the  children.  In  acquiring  this  property  the  wife's  efforts 
equaled,  if  not  exceeded,  that  of  her  husband.  By  the  decree 
of  divorce  the  defendant  is  compelled  to  fight  the  battles  of 
life  alone.  The  court  awards  her  one  of  the  children,  and 
then  deprives  her  of  her  property  "for  the  benefit  of  the  chil- 
dren." Under  the  statute,  it  would  seem  that  the  court,  in 
disposing  of  the  property  rights,  should  have  in  view  the 
"benefit  of  the  children."  Where  there  are  two  children,  and 
one  is  awarded  to  one  parent  and  the  other  to  the  other,  how 
can  it  be  for  the  benefit  of  the  child  awarded  to  the  mother, 
to  take  from  that  mother  the  property  by  which  it  may  be 
supported? 

By  the  Court,  Belknap,  C.  J. : 

This  is  an  appeal  from  a  judgment  and  order  denying  a 
motion  for  new  trial  in  a  divorce  proceeding,  taken  upon 
two  grounds:     First,  error  in  law,  in  refusing  to  admit  evi- 
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dence  of  a  conversation  between  the  witness  and  defendant 
relative  to  her  physical  condition  npon  a  certain  day;  and, 
second,  that  the  judgment  and  decision  are  contrary  to  and 
unsupported  by  the  evidence.  Upon  the  first  ground,  the 
excluded  testimony  was  hearsay.  Upon  the  second  ground, 
the  evidence  may  be  susceptible  of  a  different  construction ; 
but  the  district  court,  having  an  opportunity  to  observe  the 
demeanor  of  the  witness,  and  to  estimate  the  weight  to  be 
attached  to  the  testimony,  denied  the  motion,  and  its  discre- 
tion will  not  be  disturbed  by  this  court.  Upon  the  motion 
an  affidavit  of  respondent  was  filed,  showing  that  he  had 
given  certain  testimony  at  the  trial  which  he  believed  at  the 
time  to  lr)e  true,  but  upon  reflection,  after  an  interval  of  sev- 
eral months,  now  thinks  may  be  unjust  to  defendant  in  sev- 
eral particulars.  Conceding  the  facts  stated  in  the  affidavit 
to  be  true,  there  still  remains  enough  in  the  testimony  taken 
at  the  trial  to  support  the  judgment. 
Judgment  and  order  affirmed. 

Tai^bot,  J.:     I  concur. 

On  Reheaking. 

By  the  Court,  Fitzgerald,  J.: 

Plaintiff  recovered  judgment  against  defendant,  dissolving 
the  bonds  of  matrimony  between  them.  Defendant  moved 
for  a  new  trial  on  the  grounds  of  newly  discovered  evidence. 

The  question  for  determination  is,  is  the  newly  discovered 
evidence  sufficient  to  entitle  defendant  to  a  new  trial?  I 
think  it  is.  The  evidence  on  which  the  judgment  of  divorce 
was  granted  was  mainly  that  of  the  plaintiff.  In  support  of 
her  motion  for  a  new  trial,  defendant  filed  an  affidavit  of  the 
plaintiff,  in  which  he  says  he  was  mistaken  in  the  testimony 
that  he  gave  at  the  trial;  specifying  the  particulars  in  which 
he  was  mistaken. 

The  particulars  specified  embrace  all  the  essential  facts  of 
the  case  on  which  a  judgment  of  divorce  could  have  been 
granted.  Since  the  plaintiff,  under  oath,  admits  that  he  was 
mistaken  in  these  facts,  it  should  be  taken  as  true  that  the 
newly  discovered  evidence  completely  overthrows  and  nullifies 
the  evidence  given  at  the  trial,  and  on  which  the  judgment 
of  divorce  was  granted. 
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The  judgment  of  the  trial  court  denying  the  motion  of 
defendant  for  a  new  trial  is  reversed,  and  a  new  trial  of  the 
ease  is  ordered. 

Talhot,  J.:    I  eoncur. 
P>Ki.KXAl%  ('.  J.:      I  dissent. 


I  No.  UA2.\ 

T\  THE  Matter  op  the  Estate  of  JOHN  J.  QUINX, 
Deceased.  FRANK  P.  QUTNN,  as  an  Exec^ttor  of 
the  Wn.L  AND  Estate  of  John  J.  Quinn,  Decreased, 
Aim»ellant,  v.  ABBIE  W.  QUINN,  Wmow  and 
execl^trix  of  the  estate  of  john  j.  ql'inn, 
Deceased,  and  Ctiardian  of  Kay  L.  Qcinn  and 
HuTH  QuiNN,  Minors,  Respondents. 

HOMESTKAD— AlLOWANCK   TO    WiDOW    AND   CHILDREN— APPEAL    FROM     ORDER— 

(ii'ESTioN;^  Reviewable— Descriition  of  Homestead  Portion  of  Prop- 
erty—Sufficiency OF  Order. 

1.  Probate  act,  sec.  2.m  (Comp.  Laws,  sec.  lM^4\ ),  authorizes  probate  appeals, 

to  be  governed  in  all  respects  as  appeals  in  actions  at  law.  Practice 
act,  sees.  H.S2-.S.'J7  (Comp.  Laws,  sees.  3427-84:^2 ),  regulate  the  filing, 
servinp,  settling,  and  certifying  of  statements,  and  under  these  sections 
the  Supreme  Conrt  has  held  that,  in  the  absence  of  a  statement,  only 
errors  appearing  on  the  face  of  the  judgment  roll  can  be  reviewed. 
Held,  on  api>eal  from  an  order  setting  apart  a  homestead  to  a  widow 
and  minor  children,  that,  treating  the  i>etition,  reply,  and  order  as 
constituting  a  judgment  roll,  and  there  being,  in  the  absence  of  a 
statement,  nothing  to  show  that  the  homestead  was  set  apart  from  tlie 
decedent's  separate  property,  or  whetiier  testimony  on  that  Issue  was 
taken,  or  whether  evidence  was  excluded  and  exception  taken,  an 
objection  to  the  homestead  allowance  as  made  from  such  separate 
|)ropcrty  could  not  be  reviewed,  and  the  appeal  would  be  pro  ianto  dis- 
missed. 

2.  It  is  no  objection  to  the  allowance  to  a  widow  and  minor  children  of  a 

$.'),C)0(>  homestead,  out  of  property  valued  at  $7,50(),  that  the  order  fails 
to  define  the  boundary  or  extent  of  the  premises  necessary  to  reach 
the  sum  allowed,  and  fails  to  find  whether  they  can  be  divided. 

Appeal  from  the  Second  Judicial  District  Court,  Waslioe 
County;   B,  F.  Curler,  Judge. 

Proceedings  for  the  settlement  of  the  estate  of  John  J. 
Quinn.  From  an  order  setting  aside  a  homestead  to  the 
widow,  Abbie  W.  Quinn,  and  the  minor  children,  of  whom 
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she  is  gaardian,  Frank  P.  Quinn,  executor,  appeals.     Dis- 
missed in  part,  and  affirmed  in  part. 

The  facts  sufficiently  appear  in  the  opinion. 

Thomas  E.  Hayd(rn,  and    Torreyson  ct  Summerfield,  for 
Appellant : 

I.  John  J.  Quinn  died  on  the  20th  day  of  January,  A.  1). 
1902,  He  made  his  will  on  the  17th  day  of  April,  1901,  pro- 
viding? therein  for  payment  of  his  funeral  expenses  and  of 
his  last  sickness  and  allowance  to  his  family,  bequeathing  to 
his  mother,  Mrs.  C.  H.  Frick,  $500,  and  to  his  brother,  W.  II. 
Quinn, $500,and  after  paying  his  de})ts  devised  and  bequeathed 
to  his  wife,  Mrs.  A.  W.  Quinn,  and  their  two  children,  Ray 
L.  and  Ruth  Quinn,  the  undivided  one -half  of  all  his  real 
and  personal  property,  it  being,  as  stated  in  his  will,  "all  his 
separate  estate,"  and  the  half  of  the  income  of  such  real  and 
personal  property.  He  further  provided  in  such  will  that  in 
ease  she  insisted  on  holding,  and  held,  the  whole  of  the 
Arcade  Hotel  and  lots  as  her  own,  then  one -half  the  value 
and  income  of  said  hotel  property  should  be  deducted  from 
his  other  real  and  personal  property  and  added  to  the  share 
of  his  other  three  children,  Addie  Merchant,  Frank  and 
Minnie  Quinn.  And  such  will  provided  that  he  gave, 
l)equeathed,  and  devised  to  his  other  three  children,  after 
paying  his  debts  and  expenses,  the  other  undivided  one -half 
of  all  his  real  and  personal  i)roperty  and  one  -  half  the  income 
thereof  to  his  other  three  children,  Addie  Merchant,  Frank 
and  Minnie  Quinn,  share  and  share  alike,  one -third  to  each 
undivided.  And  said  will  further  provided  in  case  his 
mother  devised  to  F'rank  I*.  Quinn  the  whole  of  the  brick 
building  and  grounds  immediately  north  of  his  store  building 
and  residence,  all  in  Block  P  of  Reno,  then  out  of  his  real 
and  personal  property  not  devised  to  his  wife  and  Ray  and 
Ruth,  then  that  there  should  be  deducted  out  of  the  advances 
made  to  his  mother  and  out  of  the  proceeds  of  his  other  real 
and  personal  property  there  should  be  a  sufficient  value  in 
money  and  property  added  to  the  shares  of  Addie  Merchant 
and  Minnie  Quinn  to  make  their  proportions  equal  to  that  of 
Frank  Quinn.  The  deceased  advised  his  wife  and  children 
in  his  will  to  keep  as  nearly  as  possible  all  his  real  and  per- 
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sonal  property  together,  as  it  was  well  invested  and  brought 
a  good  income.  He  willed  and  desired  that  his  wife  should 
be  appointed  guardian  of  their  minor  children  and  should 
care  for  their  interest  in  the  undivided  half  of  the  property 
devised  and  bequeathed  to  her  for  them,  and  he  appointed  his 
wife  as  executrix  and  Frank  P.  Quinn  executor  of  his  will, 
to  serve  as  such  without  being  required  by  the  court  to  give 
bonds.  The  provisions  of  the  will  of  deceased  are  briefly 
referred  to  showing  that  deceased  fully  understood  the  fact 
that  the  property  he  sought  to  dispose  of  by  his  will  was  his 
separate  property,  and  that  on  his  death  the  homestead 
declaration  which  he  and  his  wife  executed  became  '*  functus 
officio  "  or  entirely  void.  Under  section  1  of  act  of  1873 
defining  the  right  of  husband  and  wife  (Comp.  Laws  19()(), 
.")!())  all  property  of  the  husband  owned  by  him  before  mar- 
riage and  that  acquired  by  him  afterwards  by  gift,  bequest, 
devise  or  descent,  with  the  rents,  issues,  and  profits  thereof, 
is  his  separate  property.  The  same  provisions  are  made  in 
the  same  section  as  to  a  wife.  By  the  same  act  of  1873 
(Comp.  Laws,  1900,  527)  it  is  provided  that,  "except  as  men- 
tioned in  section  19,"  "neither  husband  or  wife  has  any 
interest  in  the  property  of  the  other."  Section  19  allows 
either  husband  or  wife  to  contract  with  each  other  as  to  their 
property  or  with  other  persons  subject  to  rules  as  to  persons 
occupying  confidential  relations  with  each  other.  Under 
section  31  of  article  IV  of  the  constitution  of  Nevada  it  is 
provided  that  "all  property  both  real  and  personal  of  the 
wife,  owned  or  claimed  by  her  before  her  marriage,  and  that 
acquired  afterwards  by  gift,  devise  or  descent  shall  be  her 
separate  property;  and  laws  shall  be  passed  more  clearly 
defining  the  rights  of  the  wife  in  relation,  as  well  to  her 
separate  property  as  to  that  held  in  common  with  her  hus- 
band." Laws  shall  also  be  passed  providing  for  the  regis- 
tration of  the  wife's  separate  property.  By  section  80,  article 
IV,  of  the  constitution  a  homestead  as  provided  by  law  shall 
be  exempt  from  forced  sale  under  any  process  of  law  and 
shall  not  be  alienated  without  the  joint  consent  of  husband 
and  wife  when  that  relation  exists.  See  certain  exceptions 
"And  laws  shall  be  enacted  providing  for  the  recording  of 
such  homestead  within  the  county  in  which  the  same  shall  he 
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situated."  Now  it  is  self-evident  that  the  act  defining  the 
rights  of  husband  and  wife,  approved  March  10,  1873,  and 
the  act  to  exempt  the  homestead  and  other  property  from 
forced  sale  in  certain  cases,  were  made  in  accordance  with  the 
provisions  of  the  constitution  herein  cited.  For  argument's 
sake,  supx>ose  that  the  homestead  in  question  had  been  the 
separate  property  of  the  wife  and  she  had  died  prior  to  her 
husband,  contrary  to  her  will  or  deed  or  other  disposition  of 
such  separate  property  could  he  have  held  and  claimed  such 
homestead  guaranteed  to  her  as  her  separate  property  by  the 
constitution,  or  could  any  act  of  the  legislature  have  legally 
deprived  her  of  disposing  of  her  separate  property  guaran- 
teed to  her  by  section  31  of  article  IV  of  the  constitution! 

II.  Evidently  section  1  of  the  act  of  March  10,  1873 
(Comp.  Laws  1900,  510),  intended  to  put  husband  and  wife 
on  the  same  terms  as  to  separate  property,  as  it  used  exactly 
the  same  words  in  defining  the  separate  property  of  each  of 
such  spouses,  and  the  grant  of  the  constitution  to  the  wife 
as  her  separate  property,  of  all  property  both  real  and  per- 
sonal of  the  wife  owned  by  her  before  marriage  and  that 
acquired  afterwards  by  gift,  devise  or  descent,  made  it  neces- 
sary to  insert  the  proviso  in  section  1  of  the  act  to  exempt 
homesteads  and  other  property  from  forced  sale,  as  amended 
in  1879  (Comp.  Laws  1900,  550),  that  both  husband  and  wife 
should  join  in  the  declaration  of  a  homestead  on  separate 
property,  and  when  either  spouse  died  such  homestead  should 
cease  to  exist,  otherwise  such  homestead  act  would  have  been 
unconstitutional,  where  declared  on  the  separate  property  of 
the  wife,  as  under  section  4  of  the  homestead  act  as  amended 
in  1879,  on  the  death  before  her  husband  her  separate  prop- 
erty guaranteed  to  her  by  the  constitution  to  be  disposed  of 
as  she  saw  fit  would  become  the  sole  property  of  her  surviv- 
ing husband,  for  his  benefit  and  that  of  his  legitimate  child 
or  children,  although  the  wife  who  had  been  previously 
married  may  have  had  many  other  children  and  devised  much 
of  her  separate  property  from  her  first  husband  which  became 
her  separate  property  as  to  her  subsequent  spouse  or  spouses. 
The  second  proviso,  in  section  4  of  the  homestead  act  as 
amended  in  1879,  is  conclusive  that  no  homestead  should 
have  been  allowed  the  respondent.  This  proviso  is  in  the  words 
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following:  "Anrf  provided  further,  that  no  exemption  to 
the  surviving  spouse  shall  be  allowed  in  eases  where  the 
homestead  declaration  has  been  filed  upon  the  separate  prop- 
erty of  either  husband  or  wife  as  provided  in  section  1  of 
this  act." 

III.  In  answer  to  the  brief  of  A.  E.  Chene\',  Esq.,  on  the 
application  of  the  surviving  wife  to  have  homestead  set  aside 
to  her  and  her  minor  children :  His  first  proposition  is  "  that 
the  court  has  no  jurisdiction  to  determine  any  question  other 
than  the  fact  of  its  occupation  as  a  home."  l-nder  the  pro- 
bate act,  section  2152.  of  the  act  of  1897,  Compiled  Laws  of 
IIKK)  provides  that  "all  issues  of  fact  in  matters  of  estate 
shall  be  disposed  of  in  the  same  manner  as  is  by  law  pro- 
vided upon  the  trial  of  issues  ,of  fact  in  a  common -law 
action,"  etc.  Also,  see  section  25.'),  Comp.  Laws  1900,  3041, 
as  to  anv  decisions  wherein  the  amount  in  controversy 
exceeds  $1,000  may  appeal  to  supreme  court  to  be  governed 
in  all  respects  as  an  appeal  from  a  final  decision  and  judg- 
ment in  action  at  law.  The  first  section  of  the  probate  act 
(Comp.  Laws  1900,  2786),  among  other  provisions,  declares 
that  the  district  court  of  a  county  where  deceased  was  a 
resident  shall  have  exclusive  jurisdiction  of  the  settlement 
of  such  estates.  Every  person  over  the  age  of  18  years,  of 
sound  mind,  may,  by  last  will,  dispose  of  all  his  or  her 
estate,  real  and  personal,  the  same  being  chargeable  with  the 
payment  of  the  testator's  debts.  Taking  the  concensus  of 
these  many  provisions  of  our  latest  revision  of  our  probate 
act  in  1897,  it  is  manifest  that  our  legislature  intended  to 
give  or  confer  jurisdiction  on  our  probate  court  to  settle  all 
legal  questions  that  arise  in  the  disposition  of  our  adminis- 
tration of  the  estates  of  deceased  persons,  without  compelling 
suitors  to  resort  back  and  forth  to  the  same  judge,  the  same 
jury,  on  the  same  bench,  the  same  clerk  in  the  same  court 
room,  upon  the  same  state  of  facts  calling  one  a  civil  action 
and  the  other  a  suit  in  probate.  The  fault  in  the  I'easoning 
on  the  widow^s  counsel  is  that  he  draws  all  his  conclusions 
from  the  decisions  of  the  courts  in  which  "community"  prop- 
erty is  in  question.  In  Roberts  v.  Greer,  22  Nev.  327,  Bige- 
low,  C.  J.,  delivering  the  opinion  of  the  court,  saj^s:  "The 
(juestion  in  this  case  is  whether  upon  the  death  of  the  wife 
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the  homestead  of  the  parties  upon  ^coinmiinity'  property 
remains  in  the  hands  of  the  childless  liusband  as  a  home- 
stead and  as  such  exempt  from  levy  and  sale  for  his  debts.'' 
He  refers  to  the  first  section  of  the  act  as  amended  in  1H79 
((ien.  Stats.,  p.  140,  sec.  ')H9),  and  states  it  briefly.  But  he 
does  not  sniff  at  tlie  proviso  as  the  attorney  for  the  widow 
does,  but  (juotes  it  in  full,  and  he  also  quotes  section  4  (Stats. 
1879,  p.  141;  (tcu.  Stats,  sec.  542),  but  only  quotes  the  first 
proviso  in  section  4,  but  does  not  quote  the  second  proviso, 
'V/wf/  provided  further,  that  no  exemption  to  the  surviving 
spouse  shall  be  allowed  in  cases  where  the  homestead  declara- 
tion has  been  filed  upon  the  separate  property  of  either  hus- 
band or  wife  as  provided  in  section  1  of  this  act,"  but  on 
papfe  '^iO,  last  paragraph,  the  learned  Chief  Justice  says: 
"It  will  be  noticed  further  that  the  same  section  (me  also 
provides  that  where  the  property  declared  upon  as  a  home- 
stead is  the  separate  property  of  either  spouse,  and  shall 
remain  su<*h  until  the  death  of  one  of  the  parties,  the  home- 
stead right  in  such  property  shall  thereupon  cease."  In  the 
case  of  Smith  v.  Shrieves,  18  Nev.  808,  in- the  opinion  of  the 
court,  Leonard,  Justice,  says:  '* There  is  no  allegation  that 
the  property  described  in  the  complaint  was  the  separate 
property  of  the  father;  and  the  presumption  is  that  the 
premises  described  in  the  declaration  of  homestead  prior  to 
the  filing  thereof,  as  well  as  those  not  included  therein,  were 
common  property":  and  c(msequently  respondent's  attorney 
is  citing  a  decision  in  regard  to  (H)mmuni ty  property  to 
uphold  a  contention  as  to  the  rule  of  law  as  to  separate  prop- 
ertv,  wliereas  where  a  homestead  is  declannl  on  communitv 
property  it  lives  to  comfort  the  surviving  spouse.  Whereas, 
when  a  homestead  is  declared  on  separate  property  of  either 
spouse,  it  dies  with  the  last  gasp  of  either  spouse  and  reverts 
back  to  '^the  original  owner  [or  to  his  or  her  heirs]  to  whom 
it  belonged  when  filed  upon  as  a  homestead,"  ac(H)rding  to 
the  proviso  in  section  .I.IO  of  Compiled  Laws.  This  proviso 
in  sections  1  and  4  of  the  homestead  act  was  neressary  to 
conform  said  law  to  section  81,  article  IV,  of  the  constitu- 
tion, defining  what  constituted  the  separate  property  of  the 
wife,  and  even  the  clause  in  brai^kcts,  that  the  learned  attor- 
ney for  resi>ondent  sniff's  at  as  "furtive,"  continuing  the 
Vol..  x\vn-ii 
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separate  property  of  the  wife  ['*to  her  heirs"],  was  neces- 
sary to  eonform  her  rights  to  the  constitution  under  section 
*n,  article  IV,  of  the  constitution;  otherwise  where  she  had 
previously  married  and  liad  children,  and  on  a  se(*ond  mar 
riaj^e  which  was  childless,  her  second  husband  on  her  death 
would  take  one -half  or  the  whole  of  such  separate  property 
of  the  wife  to  the  exclusion  of  her  children  hv  the  first  hus- 
hand.  The  citation  in  respondent's  brief  in  13  Am.  &  Enji^. 
En(\v.  of  Law,  2d  ed.  i)HH,  does  not  refer  to  homesteads  at  all. 
The  case  of  AV^^^.s-  v.  Cynts,  100  Cal.  82:i,  states  that  the 
property  so  set  apart  as  a  homestead  was  community  prop- 
erty of  the  wife,  Barbara,  and  her  liusband,  and  he  left  no 
minor  children.  The  case  of  Estate  of  Walley,  11  Nev.  2()0, 
2()4,  from  the  statement  of  Judf^e  Beatty  in  his  decision,  was 
undoubtedly  a  case  of  ''community"  property.  The  act  of 
1H!)7,  sec.  100,  only  provides  that  when  a  person  shall  die 
leaving  a  widow  or  a  minor  child  or  children,  they  shall  be 
entitled  to  remain  in  possession  of  the  homestead,  etc.  This 
is  only  a  temporary  provision,  and  in  this  case  there  was  no 
homestead  under  the  homestead  act  of  1897.  If  the  home- 
stead was  declared  on  separate  property  of  tlie  decreased,  it 
ceased  on  his  death. 

IV.  Under  section  101,  upon  the  return  of  inventory  or 
after,  the  court,  on  application,  or  on  its  own  motion,  may 
set  apart  for  the  use  of  the  family  of  deceased  the  homestead, 
as  designated  by  the  general  homestead  law  now  in  force. 
This  act  provides  in  plainest  terms  tlie  English  language 
affords  that  "if  the  property  declared  on  as  a  homestead  be 
the  separate  property  of  either  spouse,  both  must  join  in  the 
execution  and  acknowltnlgment  of  the  declaration;  and  if 
such  property  shall  retain  its  character  of  separate  propei'ty, 
until  the  death  of  one  or  tlie  other  of  such  spouses,  then  and 
in  that  event  the  homestead  right  shall  cease,  in  and  upon 
said  property,  and  the  same  shall  belong  to  the  party  (or  his 
or  lier  heirs)  to  wliom  it  belonged  when  filed  upon  as  a  home- 
stead." In  other  words,  the  homestead  law  in  force  by  its 
proviso  destroys  any  homestead  declaivd  cm  separate  prop- 
erty. Now,  had  such  property  belonged  to  the  wife  as  her 
separate  property,  and  had  she  died  prior  to  her  husband, 
und(u*  section  'H,  article  IV,  of  the  constitution,  the  legisla- 
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tare  could  not  by  any  law,  or  attempted  law,  have  divested 
or  deprived  her  of  such  property,  as  any  such  statute  would 
have  clearly  been  unconstitutional  and  void,  and  the  fact 
that  her  eminent  counsel  resorted  to  the  court  to  set  aside  a 
homestead  for  her  is  a  clean-cut  admission  that  such  prop- 
erty was  the  separate  property  of  her  deceased  husband. 
This  homestead  act,  in  sections  1  and  4,  was  amended  in  the 
statutes  of  1879,  paj?es  140  and  141.  She  and  deceased  were 
married  in  1889,  ten  years  after  said  sections  1  and  4  had 
been  amended,  and  the  proviso  there  is  in  plain  terms  enacted 
that  all  homesteads  on  separate  property  ceased  with  the 
deatli  of  either  spouse  and  reverted  to  the  original  owner  or 
his  heirs.  The  amendment  of  the  act,  of  an  act  entitled  ^' An 
act  defining  the  rights  of  husband  and  wife,"  approved  March 
10,  1873,  as  amended  March  2,  1881,  was  amended  in  1883, 
disposing  of  the  community  property  on  death  of  husband, 
gave  one -half  the  community  property  to  the  wife,  and  made 
the  other  subject  to  the  testamentary  disposition  of  the  hus- 
band. In  the  case  before  the  court  there  was  no  community 
property  whatsoever.  That  act  of  1881,  and  which  was 
amended  in  1883,  dealt  entirely  with  community  property, 
and  did  not  have  any  reference  whatsoever  to  the  separate 
property  of  either  spouse.  Neither  of  said  acts  had  any  ref- 
erence to  any  separate  property  whatsoever,  and  if  they  had 
they  would  have  been  annulled  by  the  prior  act  of  1879, 
which  left  no  homestead  outstanding  upon  separate  property 
U)  he  acted  upon  by  either  of  said  acts  of  1881  and  1883. 

V.  The  court  will  see  by  examination  of  the  will  that 
deceased  devised  and  bequeathed  the  undivided  one -half  of 
all  his  real  and  personal  property  to  his  wife  for  the  use  and 
benefit  of  herself  and  their  minor  children;  and  that  he  left 
in  her  hands  the  undivided  one -half  of  the  Arcade  Hotel 
property.  And  in  his  will  he  provided,  unless  she  recon- 
veyed  the  other  one-lialf  of  said  Arcade  property,  then  one- 
half  the  value  of  said  Arcade  property  and  its  income  should 
be  deducted  from  her  half  of  his  other  property  and  added 
to  the  share  of  his  other  three  children,  Addie,  Frank  and 
Minnie,  by  his  first  wife;  that  said  wife  still  retains  the 
whole  of  said  Arcade  property  and  its  income,  and  in  addition 
has  had  a  homestead  set  apart  to  her  of  the  value  of  $5,000 
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out  of  said  former  homestead,  iiieludiug  all  of  it  except  so 
much  as  it  is  worth  exeeedinjjf  $5, ()()(),  without  statinji:  what 
amount  said  property  is  worth  in  excess  of  J^r),()(M);  that 
under  such  state  of  circumstan(»es  said  property  is  removed 
from  administration,  and  thouj^h  tlie  will  of  decreased  shows 
that  it  was  .the  most  earnest  wish  of  his  heart  and  his 
determined  will  to  divide  all  his  property,  real  and  personal, 
etjually  in  value  to  liis  three  children  by  his  first  wife  and  to 
his  last  wife  and  their  two  minor  children. 

VI.  The  wife  electing  to  take  under  the  will  clearly  dis- 
posiufi:  of  community  property  is  estopped  to  claim  title  so 
as  to  defeat  the  will,  {^fon'ison  v.  Bowman,  29  Cal.  *}']7- 
.T)G,  cited,  affirming  such  principle  in  Noe  v.  Splivals,  54  Cal. 
209;  Aldrh'h  V.  Willis,  5.-)  Cal.  S7;  In  rf  Sfnvarf,74  Cn]. 
104;  In  re  Gilmore,  81  (^al.  24^3;  In  re  Redficld,  llO  Cal.  04:]; 
Branson  v.  Watkin,  96  (la.  58;  Langley  v.  Mafjhf'n\  107 
Ind.  202,  205;  Hnrlef/  Admr.  v.  Mrlver,  119  Ind.  55;  *S7/?> 
nian  v.  Keyes  Admr.,  127  Ind.  356;  Jacobs  v.  Miller,  50  Mich. 
127;  Washburn  v.  17/?*  tSteenwyl\  82  Minn.  851,  and  Pratf  v. 
Douglas,  88  N.  J.  E({.  586,  541,  cited  in  Mays  v.  Tudor's 
Heirs,  74  Tex.)  To  the  point  that  the  wife's  electicm  is  in 
su<;li  cases  necessary,  and  that  she  accepted  some  benefit 
inconsistent  therewith,  see  26  Am.  Dec.  508-505;  43  Am. 
Dee.  757,  note,  and  68  Am.  Dec.  128,  note.  In  this  case 
respondent  clearly  elected  to  become  subject  to  such  will. 
She  be(*ame  executrix,  joined  in  petition  for  letters  testamen- 
tary, qualified  as  such,  sought  allowance,  obtained  allowance 
of  $175  per  month,  and  has  received  said  monthly  allowance, 
and  still  continues  to  be  executrix,  sought  and  obtained 
transfer  of  household  furniture,  and  uses  and  oc(*upies  house- 
hold, etc.  The  judgment  and  decree  in  this  case  setting 
apart  homestead  is  void,  is  of  no  force  or  effect,  as  it  claims 
all  the  property  described,  exc^ept  as  such  i)ro])erty  exceeds 
in  value  $5,000,  and  practically  determines  no  value  and 
provides  no  means  of  ascertaining  what  value  exceeds  $5,0(K). 
and  is  uncertain  and  indefinite  in  its  terms  in  all  respects. 
It  simply  mentions  it  was  appraised  at  $7,500,  and  prescril)es 
no  means  of  ascertaining  what  i)art  or  portion  of  such  prop- 
erty is  of  the  value  of  $5,000.  and  what  part  or  portion  is  in 
excess  of  $5,000. 
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Chenfij,  Maasey  rf*  Smithy  for  Respondents: 

There  are  only  two  questions  presented  by  this  appeal, 
which  it  seems  necessary  to  discuss,  even  if  it  be  admitted 
that  the  record  shows  the  property  in  controversy  to  have 
been  the  separate  property  of  the  decedent,  viz:  (1)  Are  the 
surviving  widow  and  minor  children  entitled  to  have  a  home- 
stead set  aside  for  their  benefit  out  of  the  separate  property 
of  the  deceased  husband  and  father?  (2)  Does  the  surviv- 
ing widow  waive  the  right  to  a  homestead  by  probating  and 
taking  out  letters  testamentary  upon  the  will  of  her  deceased 
husband? 

Before  presenting  the  reasons  and  authorities  why  we 
think  each  of  these  questions  should  be  answered  in  the 
negative,  we  desire  to  call  attention  to  the  elaborate  brief 
filed  upon  behalf  of  the  appellant,  and  to  the  fact  that  it 
entirely  ignores  the  diflPerence  in  origin,  duration  and  extent 
between  a  homestead  exemption  right  and  a  homestead  set 
apart  by  the  probate  court  for  the  benefit  of  the  family  of  a 
decreased.  The  difference  between  these  two  estates  is  so 
manifest  that  there  is  little  excuse  for  disregarding  it.  This 
difference  appears  in  several  ways: 

(a)  The  authority  for  each  is  found  in  separate  statutes, 
(^nacted  at  different  times,  and  with  radically  different  titles 
and  provisions. 

(h)  The  homestead  exempt  right  arises  from  the  act  of 
the  owner  of  the  prop(»rty  during  his  lifetime.  The  family 
homestead  is  created  by  operation  of  law  upon  the  death  of 
the  owner  of  the  property,  and  is  set  aside  by  act  of  the 
(*ourt  upon  its  own  motion,  or  otherwise. 

((•)  The  homestead  exemption  secures  the  estate  to  the 
family  during  the  lifetime  of  the  declarent  against  forced  sale. 
The  probate  homestead  vests  in  the  persons  named  in  the 
statute  an  absolute  title  to  the  property,  and  the  order  setting 
it  aside  simply  withdraws  the  property  from  administration. 

(d)  The  homestead  exemption  simply  prevents  creditors 
from  seizing  the  property.  The  probate  homestead  places 
the  property  not  only  beyond  the  reach  of  creditors  but  of 
heirs  and  devisees. 

(f)  Appellant's  argument  is  confined  almost  exclusively 
to  a  eonsideration  of  secti(m  1   of  'Wu   act    to   exem|)t   the 
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homestead  and  other  proi)erty  from  foreed  sale  in  eertain 
cases."     (Comp.  Laws  1900,  550.) 

Reliance  seems  to  be  placed  entirely  upon  the  proviso 
therein  contained  to  the  effect  that  if  a  homestead  has  been 
declared  npon  separate  property,  the  ^'homestead  right  shall 
cease  in  and  upon  said  property"  upon  the  death  of  the  owner 
of  the  separate  property.  What  homestead  right?  Evidently 
the  homestead  right  created  by  that  a(*t,  namely,  the  right  to 
hold  the  property  free  from  forced  sale.  The  respondent 
does  controvert  the  proposition  that  the  homestead  right 
(»reated  by  the  declaration  of  a  homestead  upon  separate 
property  terminates  with  the  death  of  the  owner  of  the  sei)a- 
rate  property. 

The  scope  and  purpose  of  that  act  is  both  indicated  and 
limited  by  the  title.  Any  provision  therein,  if  such  there  be, 
which  attempts  to  provide  for  the  distribution  of  the  estate  of 
a  deceased  person,  or  limit  or  control  the  power  of  a  probate 
court  to  set  aside  a  homestead  on  the  settlement  of  the  estate 
of  a  decased  person,  is  not  indicated  by  the  title,  and  is 
unconstitutional  and  void.  The  provisions  of  that  act  must  be 
(construed  in  connection  with  and  in  reference  to  the  subject 
matter  made  and  the  purpose  of  the  act  as  indicated  by  its 
title.  So  applied  and  construed,  the  provision  that  the  home- 
stead right  shall  cease  upon  the  death  of  the  owner  of  sepa- 
rate estate  is  given  force  and  effect  consistent  with  the  title 
and  consonant  with  the  apparent  purpose  and  intent  of  the 
act.  The  right  to  probate  a  homestead  rests  upon  different 
reasons,  different  legislation  and  different  procedure.  It  is 
justified  upon  moral  grounds  as  well  as  reasons  of  public 
policy.  The  claim  of  the  widow  and  minor  children  for  sus- 
tenance and  support  is  superior  in  ethics  and  in  law  to  that 
of  either  the  creditor,  heirs  or  devisees.  The  widow  and  the 
orphan  deprived  of  the  companionship  and  support  of  the 
husband  and  father  are  recognized  as  having  a  stronger  claim 
upon  a  reasonable  amount  of  his  estate,  in  order  to  secure 
them  against  pecuniary  want,  than  either  his  creditors,  heirs, 
or  devisees,  and  the  state  has  an  interest  that  its  members 
shall  not  be  destitute,  that  the  children  shall  be  reared  and 
nurtured  with  reasonable  comfort  and  security,  and  that 
neither  the  widow  nor  the  orphan  shall  become  state  charges. 
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I.  The  right  of  the  owner  of  property  to  dispose  of  it  by 
will  is  subject  to  the  power  of  the  state  to  require  a  portion 
of  it  to  be  set  aside  for  the  support  of  the  surviving  members 
of  his  family.  {Sttkherger  v.  Sulzberger,  50  Cal.  385;  In  re 
Davis,  69  Cal.  458.)  In  each  of  these  cases  the  separate 
property  of  the  decedent  had  been  disposed  of  by  will,  yet 
in  both  cases  it  was  held  that  the  rights  of  the  devisees 
imder  the  will  was  inferior  and  subject  to  the  power  of  the 
probate  court  to  set  it  aside  for  the  benefit  of  the  widow  and 
minor  heirs  in  one  instance,  and  in  the  other  of  the 
minor  heirs  alone.  "The  objection  of  the  respondent  that 
the  statute  could  not  constitutionally  limit  the  owner's 
power  of  testamentary  disposing  is  equally  novel  and 
unfounded.  The  power  to  dispose  of  property  by  will  is 
neither  a  natural  nor  a  constitutional  right,  but  depends 
wholly  upon  statute,  and  may  be  conferred,  taken  away,  or 
limited,  and  regulated  in  whole. or  in  part,  by  the  legisla- 
ture; and  no  exercise  of  legislative  authority  in  this  respect 
is  more  usual  than  that  which  secures  to  a  widow  a  certain 
share  in  the  estate  of  her  husband."  ( BrefUm  v.  Fox,  100 
Mass.  235-236.) 

II.  Prior  to  1897  the  effect  of  a  homestead  declaration 
upon  the  power  of  the  court  in  probate  to  set  aside  a  home- 
stead may  have  been  a  matter  of  some  doubt.  {Estate  of 
Ihn'id  Walleij,  11  Nev.  260;  KSffiith  v.  SJmeves,  13  Nev.  325; 
Roherta  w*  Greer,  22  Nev.  328.)  It  will  be  observed  from  these 
decisions  and  the  statutes  construed  that  the  questions  under 
consideration  relate  to  the  difference  between  the  title  of 
the  surviving  member  of  the  community,  where  property  had 
been  declared  upon  under  the  homestead  exemption  tax,  and 
tlie  title  to  the  property  set  aside  under  the  probate  act.  In 
Smith  V.  Shrieves,  supra,  the  probate  court  set  aside  a  home- 
stead consisting  of  two  pieces  of  property,  upon  only  one  of 
which  a  homestead  declaration  had  been  filed,  and  the  (jues- 
tion  considered  in  that  case  is  as  to  the  effect  of  the  title 
arising  from  the  filing  of  the  homestead  declaration,  and  the 
order  of  the  probate  court  setting  the  property  apart  as  a 
homestead.  C-onsiderable  doubt  arose  from  the  various  pro- 
visions of  the  statutes  in  force  when  its  decisions  were  ren- 
dered.    But  upon  the  revision  of  the  probale  act  in  1897  all 
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of  those  doubts  were  removed.  Tlie  old  pn)bate  act  required 
the  jud^e  to  set  aside  a  lioniestead  as  designated  by  tlie  j^eii- 
eral  homestead  hnv.  ((leu.  Stats,  see.  790.)  The  aet  of 
1H97  added  to  this  seetiou  "wliether  such  homestead  has 
lieretofore  be(*n  s(4eeted  ])y  said  law  or  not,  and  th(»  property 
thus  directed  to  be  set  apart  shall  not  be  su])jeet  to  adminis- 
tration." (Comp.  Laws  IDOO,  28S6.)  This  addition  to  tlie 
statute  makes  it  immaterial  whether  a  lioniestead  declaration 
has  been  filed  or  not,  and  removes  all  possible  doubt  as  to 
the  entire  independence  of  the  i)robate  homestead  from  the 
homestead  preemption  rif^ht.  The  validity  of  the  court's 
order  setting  aside  this  homestead  is  entirely  unaffected  by 
the  declaration  of  the  homestead  filed  against  this  property, 
and  therefore  cannot  be  infiueiiced  by  the  cessation  of  any 
right  created  by  the  filing  of  that  declaration.  The  legisla- 
ture has  expressly  said  that  tlie  propei*ty  which  the  judge  is 
directed  to  set  apart  shall  be  set  aside  whether  a  homestead 
declaration  has  Ixhhi  filed  or  not.  The  phrase  in  both  the  old 
and  new  probate  act,  "the  homestead  as  designated  by  the 
general  law,"  does  not  mean  a  homestead  which  has  been 
declared  u))on.  "The  homestead  as  designated  by  the  gen- 
eral homestead  law,"  which  he  is  commanded  to  set  apart  for 
her  use,  is  not  a  homestead  that  has  already  been  secured  by 
that  law,  but  a  homestead  of  the  character  and  value  pre- 
scribed by  that  law."     ( Ksfate  of  David  WuUey,  1 1  Nev.  267.) 

III.  "The  courts,  in  view  of  the  benevolent  purposes  of 
these  statutes,  have  almost  universally  held  that  they  are  to 
be  liberally  construed.  In  other  words,  the  courts  do  not 
stick  to  the  letter  of  the  statutes,  but  give  etfect  to  them  in 
accordance  with  their  reasons  and  spirit."  (IT)  Am.  &  Eug. 
Kncy.  of  Law,  2d  ed.  .1.']:^,    Keyes  v.  rV//v^s,  100  Cal.  .T22.) 

IV.  Probating  a  will  and  accepting  letters  thereunder 
does  not  even  tend  to  show  that  a  widow  waives  her  hoTne- 
stead  right  or  has  elected  to  accept  the  provisions  of  the  will 
in  lieu  of  a  homestead.  (Sulzhfrger  v.  Suhhfrger,  50  Cal. 
:]H');  Estate  of  Hnlentinp,  45  ('al.  697.)  The  title  to  the 
property  set  apart  for  the  use  of  the  family  vests  one -half 
in  the  widow  and  the  other  in  the  minor  children.  Certainly, 
the  widow  could  not  destroy  the  title  of  the  minors,  even  if 
she  elected  to  take  an  inconsistent  provision  under  the  will. 
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(Comp.  Laws  1900,  2889.)  Moreover,  the  judge  is  charged 
with  the  duty  of  setting  aside  a  homestead.  No  petition  or 
act  of  the  widow  is  required.  "May''  in  this  statute  means 
"shall,"  and  leaves  the  court  no  discretion.  (Estate  of 
Walley,  11  Nev.  263;  Estate  of  Balenthie,  4r)  Cal.  696;  In 
re  Davis,  69  C^al.  458.) 

Thomas  E.  Haydon,  and  Torreysou  d-  Sumwerfield,  for 
Appellant,  in  reply: 

To  appellant^s  point  T:  The  right  of  appeal  is  expressly 
conferred,  in  this  case,  by  section  2");")  of  the  probate  a(^t 
(CV)nip.  Laws  1900,  3041),  to  any  person  interested  in, 
affected  by  and  aggrieved  at  any  decision  wherein  the 
amount  in  controversy  exceeds  or  equals  $1 ,000,  exclusive  of 
costs.  The  amount  in  this  case  in  controversy  is  $5, (KM). 
The  effect  of  the  decree  withdraws  $5,0(K)  from  administra- 
tiim.  It  decreases  the  distributive  interest  of  each  of  the 
children  of  the  first  wife  one -third  of  $2,500.  It  decreases 
the  interest  of  appellant  in  his  commissions  as  executor  on 
$5,()00.  Section  257  of  the  probate  act  (Comp.  Laws  1900, 
3043)  recognizes  the  right  of  an  executor  to  appeal  even 
without  giving  an  official  bond.  Section  281  of  the  probate 
act  (Comp.  Laws  19(K),  3067)  applies  all  provisions  of  law  in 
civil  cases  to  matters  of  estate  when  appropriate,  or  they 
may  be  applied  as  auxiliary  to  provisions  of  the  probate  act 
when  not  otherwise  specially  provided.  Section  544  of  vol- 
ume II  of  Woerner  Am.  Law  of  Admin,  is  directly  opposed 
to  respondent's  contention.  It  declares  that,  where  the  right 
to  appeal  exists,  it  may  be  exercised  by  any  person,  whether 
a  party  to  the  record  or  not.  Api)ellant  shows  in  his  appeal 
that  he  is  an  heir  of  one -sixth  of  the  estate,  and  also  as 
executor  has  an  interest  in  the  commissions  on  $5,000. 

The  case  In  re  Williams,  122  Cal.  76,  is  not  in  point.  It 
was  where  a  distribution  had  been  made  and  the  executor 
had  no  interest  in  the  estate.  In  this  case  appellant  is  an 
heir  of  one -sixth  of  estate,  and  an  executor  also  and  inter- 
ested in  the  commissions  (m  $5,(K)0  in  value,  withdrawn  by 
grant  of  this  homestead.  In  40  C-al.  465 — a  case  where  a  dis- 
tribution was  made  and  some  legatees  paid  mon^  than  their 
shares  and  others  less — it  was  held  that  this  question  was  a  mat- 


170  QuiXN  V.  QuiNX.  [27th  Nev. 

ArKunient  for  Appellant,  In  Reply. 

ter  between  leg^atees,  and  the  exeeutor,  having  paid  all  funds 
of  estate  in  his  hands,  does  not  represent  any  of  the  legatees 
against  the  others,  and  he  eannot  litigate  the  elainis  of  one 
set  of  legatees  against  the  others  at  the  expense  of  the  estate. 

In  49  (^al.  fMO-or)!,  an  exeeutor  had  no  interest  as  to  how 
the  estate  was  distributed,  and  eoi'ild  not  maintain  an  appeal 
on  the  ground  that  one  party  had  too  large  a  portion.  In 
ease  at  bar  appellant  is  an  heir,  and  he  opposed  the  grant  of 
a  homestead  on  the  grounds  that  the  property  was  the  sep- 
arate property  of  his  fath(»r  before  his  marriage  and  so  con- 
tinued to  be  at  the  time  of  his  death  (see  sections  5.'>0  and 
r).').*},  ('Omp.  Laws  of  1900,  and  provisos  in  such  sections,  and 
the  Homestead  Law  of  Nevada),  and  was  willed,  one-half  to 
respondent  and  the  other  one -half  to  appellant  and  his  two 
sisters.  He  made  answer,  denying  any  right  in  respondent 
to  a  homestead  of  his  father's  separate  property,  and  the  dis- 
trict court,  without  taking  any  proof  that  such  property  was 
the  separate  prop(»rty  of  his  father,  granted  a  homestead  to 
respondent,  for  the  benefit  of  herself  and  minor  children,  to 
the  amount  of  $r),(K)().  See  Hoherfs  v.  Greer,  22  Nev.  :]27, 
the  first  paragraph  of  which  reads:  '*The  question  is 
whether,  upon  the  death  of  the  wife,  the  homestead  of  the 
parties  upon  ^»ommunity  proi)erty'  remains,"  etc.  In  the 
second  paragraph  of  the  decision  the  court  quotes  the  pro- 
viso that,  if  the  property  declared  "upon  the  separate  prop- 
erty of  either  spouse,  both  must  join  in  the  exe(*ution  and 
acknowledgment  of  the  declaration,  and,  if  such  property 
shall  retain  the  character  of  separate  property  until  the 
death  of  one  or  the  other  spouses,  in  that  event  the  home- 
stead right  shall  cease  in  and  upon  such  property  and  the 
same  belong  to  the  party  or  his  or  her  heirs  to  whom  it 
behmged  when  filed  upon  as  a  homestead." 

The  appeal  in  the  case  of  G.  Mar  ret/,  J)er  eased,  65  Cal.  is 
not  in  point  on  this  appeal.  There  has  been  no  petition  for 
a  settlement  of  the  final  account  in  this  administration,  nor 
for  any  distribution.  Prank  1*.  (^uinn  is  not  prosecuting  this 
appeal  at  the  expense  of  the  estate.  He  is  seeking  to  main- 
tain the  integrity  of  the  estate  against  the  executrix  thereof, 
contrary  to  the  will  of  the  deceased  by  which  she  is  estopped 
from  depleting  such  estate.     She  is  not  claiming  such  estate 
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asalegfatee  thereof,  but  as  the  surviving  wife,  elaiming  under 
the  law  of  the  land,  contrary  to  such  law,  whieh  g^i'ants  a  sur- 
viving wife  a  homestead  only  out  of  the  (»ominunity  property 
of  the  husband  and  wife,  and  denies  any  homestead  out  of 
the  separate  property  of  her  deceased  husband,  and  claims 
the  same  contrary  to  the  terms  of  the  will  of  her  de(*eased 
husband,  which  granted  or  willed  to  her  for  the  use  of  her- 
self and  minor  children  the  undivided  one -half  of  all  his 
property,  real  and  personal;  and  willed  the  other  undivided 
one -half  of  such  property  to  his  other  three  children,  Frank 
P.  Quinn,  Mrs.  Addie  M.  Merchant  and  Minnie  E.  Young,  the 
married  daughters  of  said  John  J.  Quinn  and  Clara  Quinn, 
his  first  wife. 

Mrs.  A.  W.  Quinn,  second  wife  of  John  •).  Quinn,  clearly 
elected  to  take  under  the  will  of  deceased.  She  was  nomi- 
nated in  his  will  executrix,  and  qualified  as  such,  though  such 
will  clearly  stated  that  all  his  property,  real  and  personal, 
was  his  separate  property.  She  elected  under  said  will  to 
take  a  family  allowance  of  $175  per  mcmth  out  of  his  estate, 
and  took  all  his  household  and  kitchen  furniture  under  such 
will. 

A  wife  electing  to  take  under  a  will  clearly  disposing  even 
of  community  property  is  estopped  to  (»laim  title  so  as  to 
defeat  the  privisions  of  such  will.  (vSee  29  Cal.  887-356, 
affirming  the  principle;  Xoey.  Splivals,  54  Cal.  209;  Aldrich 
v.  VrilliH,  7^'^  Cal.  87;  In  re  .Stetvarf,  74  Cal.  104;  /w  re  ail- 
wore,  HI  Cal.  248;  In  re  Red  field,  116  Cal.  648;  Branson  v. 
Wat  kin,  96  (4a.  ')H;  iMngley  v.  Mayhew,  107  Ind.  202-205; 
Hurley  Admr,  v.  Mclver,  119  Ind.  7^7),  Jacobs  v.  Miller,  50 
Mich.  127;  Washhtfni  v.  Van  Sfeenwyk,  82  Minn.  :{51 ;  Pratt 
v.  Douglas,  88  N.  J.  Kq.  586-541,  (*ited  in  Mays  v.  Tadors 
Heirs,  74  Tex.  468;  cited  in  26  Am.  Dec.  508,  505,  note,  48 
Am.  Dec.  757,  note,  and  68  Am.  Dec.  128,  note.) 

In  the  (construction  of  a  will  the  intention  of  the  testator 
controls.  {In  re  Stewart,  74  Cal.  101;  26  Am.  Dec.  508, 
note.) 

The  intent  of  the  will  of  deceased  is  most  clear.  It 
bequeathes  an  undivided  one -half  of  all  his  real  and  personal 
property  to  his  wife  and  minor  children  and  the  other  oiu*- 
half  to  his  older  children,  undivided;  one-third  to  each  of 
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said  children,  and  enjoins  all  of  them  to  keep  such  property 
undivided  and  share  the  ineonie  thereof,  as  it  is  well  invested 
and  brin«?s  a  good  ineonie,  and  further  punet nates  his  inten- 
tion })y  providing?  if  his  wife  retains  the  whole  of  the  Arcade 
property^  then,  out  of  the  rest  of  his  property  and  its  ineonie, 
that  an  ecpial  amount  of  the  value  of  half  the  Arcade  proj)- 
erty  and  its  income  shall  be  deducted  from  his  wife's  share 
and  added  to  the  shares  of  the  three  older  children;  and  if 
the  Owl  pro))erty  is  devised  by  the  g:randniother  to  Frank  P. 
Quinn,  then  one-half  the  value  of  said  property  and  its 
income  shall  be  deducted  from  Frank's  share  and  added  to 
the  shares  of  his  two  sisters.  By  obtaining  the  homestead 
Mrs.  Quinn  gets  two -thirds  of  the  appraised  value  of  such 
homestead,  if  retained  l)y  her;  thus  defeating  the  will  in  its 
most  pronounced  provisions. 

And  the  <*ourt  will  see,  by  the  date  of  the  application  of 
Mrs.  Quinn  for  such  homestead  and  the  answer  of  the  execu- 
tor to  such  application,  that  the  answer  of  the  executor 
plainly  made  answer  to  such  application  that  the  property 
out  of  whiiih  homestead  was  sought  to  be  s(»t  apart  was 
plainly  the  separate  property  of  .).  •).  Quinn;  that  the  issue 
was  plainly  tendered  in  such  answer;  that  su<*h  property  was 
the  separate  property  of  J.  J.  Quinn  many  years  prior  to  his 
marriage  to  respondent,  and  so  continu<»d.  Yet,  after  nearly 
a  year's  consideration  of  such  petition  and  su(*h  answer,  no 
trial  or  hearing  was  had  as  to  whether  such  property  sought 
to  be  homesteaded  was  separate  or  community  i)roperty.  And 
under  the  amendment  of  the  homestead  act  of  1879  (proviso 
in  section  1,  page  141),  if  the  himiestead  is  declared  on  the 
separate  property  of  either  spouse*,  both  must  join  in  the 
execution  and  acknowledgment  of  the  dtvlaration ;  and  if 
such  property  shall  retain  its  character  until  the  death  of 
one  or  the  other  of  suc'h  spouses,  than  and  in  that  event  the 
homestead  rights  shall  cease  in  and  ui)on  said  i)i'operty,  and 
the  same  belong  to  the  party  (or  his  or  her  heirs)  to  whom 
it  belonged  when  filed  upon  as  a  homest(»ad. 

The  property  of  the  community,  of  husband  or  wife,  not 
exceeding  $r),()()()  in  value,  may  be  declared  upon  by  either 
of  them,  and  upon  such  filing  of  such  declaration  a  husbaiul 
and  wife  shnll  l>c  (h'cnuMl  to  hold  the  property  ns  joint  ten- 
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ants,  but  where  the  property  is  the  separate,  then,  on  death 
of  either  spouse,  it,  the  homestead,  reverts  to  the  party  who 
owned  it  when  filed  on,  or  if  he  or  she  be  dead,  then  it 
l)elont»:ed  to  his  or  her  heirs.  Such  beine:  the  law,  on  the 
death  of  J.  J.  Quinn,  then,  the  homestead  ceased,  and  the 
pi-operty  belonged  to  his  heirs.  He  died  leaving  five  children, 
three  by  his  first  wife  and  two  by  his  second. 

How  is  it  possible  that  the  court,  or  even  the  law,  can 
divest  those  five  children  of  the  deceased  of  the  property 
inherited  by  them  from  their  father  and  donated  to  the  wife 
in  the  face  of  his  express  grant  of  one -half  his  real  and 
personal  property  to  her,  his  wife,  for  her  and  her  two 
children,  and  the  other  half  of  his  real  and  personal  prop- 
erty to  his  three  children  by  his  first  wife? 

By  the  Court,  Talbot,  J.: 

This  is  an  appeal  from  an  order  of  the  Second  Judicial 
District  Court,  which,  after  stating  that  the  matter  came  on 
regularly  to  be  heard  in  the  presence  of  the  parties  and  their 
attorneys,  recites:  "It  appearing  to  the  satisfaction  of  the 
court  that  said  premises,  at  the  time  of  the  death  of  said 
decedent,  were,  and  for  a  long  time  had  been,  the  home  and 
residence  of  said  decedent  and  his  family-;  that  petitioner  is 
the  widow  of  said  deceased,  and  that  the  familv  of  said 
deceased  consists  of  said  petitioner,  and  Kay  L.  Quinn,  aged 
10  years,  and  Kuth  Quinn,  aged  4  years,  minor  children  of 
said  decedent  and  said  petitioner,  and  now  residing  with  said 
petitioner;  and  it  further  appearing  that  said  property  con- 
sists of  said  lot,  with  a  two -story  bric^k  building  thereon, 
and  that  said  property  is  of  a  value  in  excess  of  the  amount 
of  five  thousand  dollars,  and  has  been  inventoried  and 
appraised,  by  the  appraisers  duly  appointed  in  said  estate, 
as  of  the  value  of  seven  thousand  ^ve  himdred  dollars 
($7,500);  the  C(mrt  having  fully  considered  the  premises 
and  the  objections  of  said  executor  "thereto :  Therefore,  in 
ccmsideration  of  the  premises  and  the  law  in  su(fh  case  made 
and  provided,  it  is  by  the  court  ordered,  adjudged,  and 
decreed  that  the  above -described  pr()i)erty  and  the  estate  and 
title  therein,  save  and  except  so  mucli  tliereof  as  exceeds  tlie 
sum  and  value  of  five  thousand  dollars  ($5, (KM)),  be,  and  the 
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same  hereby  is,  set  apart  to  the  said  Mrs.  Abbie  W.  Quiiin 
and  said  minor  children,  Ray  L.  Qninn  and  Ruth  Quinn,  as 
a  homestead." 

On  behalf  of  respondent  motion  is  made  to  dismiss  the 
appeal  on  different  grounds.  The  appellant  specifies  in  the 
notice  of  appeal,  and  contends  here,  that  the  district  court 
had  no  jurisdiction  or  power  to  set  apart  a  homestead  from 
tlie  real  estate,  because  it  was  tlie  separate  property  of  the 
deceased,  owned  by  him  before  his  marriajje,  and  that  im  his 
death  the  homestead  declared  by  him  and  his  wife  ceased  to 
exist  l)y  express  provision  of  law. 

There  is  no  statement  on  appeal,  no  bill  of  exceptions,  and 
no  specification  or  assignment  of  error  except  as  suggested 
by  appellant's  brief,  by  the  notice  of  appeal,  and  by  the  cer- 
tified copy  of  the  court  minute  found  in  the  record,  stating: 
'^In  the  matter  of  setting  aside  a  homestead  in  the  above- 
entitled  estate  the  (^ourt  at  this  time  rendered  its  decision. 
Ordered,  that  the  appli(*ation  for  setting  aside  homestead  be 
allowed  as  prayed  for  in  the  petition.  Thomas  E.  Haydon, 
Esq.,  attorney  for  other  lieirs,  exc^epted  to  the  decision  of  the 
court.     And  the  court  ordered  the  exception  noted.'' 

The  probate  act,  sec.  205  (Comp.  Laws,  sec.  3041),  directs 
that  any  person  interested  in,  affected  or  aggrieved  by,  an 
order  or  decree  relating  to  the  estates  of  deceased  persons, 
wherein  the  amount  in  controversy  equals  or  exceeds  one 
thousand  dollars,  exclusive  of  costs,  may  appeal  to  this  court, 
to  be  governed  in  all  respects  as  an  appeal  from  a  final 
decision  and  judgment  in  an  action  at  law. 

Under  the  provisions  of  the  practice  act,  sees.  382-337 
(Comp.  Laws,  sees.  3427-3432),  regulating  and  providing  for 
the  filing,  serving,  amending,  settling,  and  certifying  of  state- 
ments, this  court,  following  the  rule  in  other  code  states,  has 
often  held  that,  where  there  is  no  statement  properly-  authen- 
ticated, only  errors  appearing  on  the  face  of  the  judgment 
roll  can  be  considered  on  the  appeal.  {McCauHland  v.  Tjamh^ 
7  Nev.  238;  IState  v.  Manhattan  H.  M.  Co.,  4  Nev.  318;  Thomp- 
son V.  Bank,  19  Nev.  293,  9  Pac.  883;  Corhett  v.  Job,  5  Nev. 
201;  Hanson  v.  Chiatocich,  13  Nev.  395;  Allison  v.  Hagan, 
12  Nev.  38:  ^Vhite  wAVhitp.  fi  Nev.  20;  Klein  v.Allenbarh,  G 
Nev.  159;    Mining  Co.  v.   Dodds^  0   Nev.   2G1;    Flannery  v. 
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Anderson.  4  Nev.  487;  Fleeson  v.  Mining  Co.,  8  Nev.  157; 
Bryant  v.  Lumbering  Co.,  8  Nev.  818,  98  Am.  Dec.  408; 
Mitchell  X.  Bromherger,  2  Nev.  845,  90  Am.  Dec.  550;  yesbitt 
V.  Chisholm,  16  Nev.  89;  Sherman  v.  Shaw,  9  Nev.  148;  Iririn 
V.  Samson,  10  Nev.  28'>,  Boynton  v.  Long  ley,  19  Nev.  69,  6 
Pac.  487,  8  Am.  St.  Rep.  781:  Earles  v.  Gilham,  20  Nev.  49, 
14  Pac.  588;  Streeter  v.  Johnson,  28  Nev.  199,  44  Pac.  819; 
Peers  v.  Reed,  28  Nev.  404,  48  Pac.  897;  BecJcer  v.  /ifrAvr,  24 
Nev.  477,  '}G  Pac.  248.) 

Any  fact  necessary  to  support  the  order  is  presumed  to 
have  been  proven  in  the  absence  of  an  affirmative  showinj^ 
to  the  contrary.  (Kelly  v.  Kelly,  18  Nev.  49,  1  Pac.  194,  51 
Am.  Kep.  782;  Langworthy  v.  Coleman,  18  Nev.  440,  5  Pac. 
G5;  McXahh  v.  }Mxom,  7  Nev.  165;  Libhy  v.  Dalton,  9  Nev. 
28;  lA}nkey  v.  Wells,  16  Nev.  271;  McLeod  v.  Lee,  17  Nev. 
108,  28  F^ac.  124;  Copies  v.  Railroad  Co.,  6  Nev.  265;  Greeley 
v.  Holland,  14  Nev.  820;  Sherwood  v.  A^ma,  5  Nev.  849;  TVrr// 
v.  Berry,  18  Nev.  514;  /w  re  Winlleman,  9  Nev.  808;  Woerner 
on  Admin.,  2d  ed.  sec.  145.) 

By  analogy,  we  may  consider  the  petition  for  the  order 
setting  apart  a  liomestead  as  a  complaint,  the  reply  thereto 
as  an  answer,  and  the  order  as  a  judgment,  and  regard  them 
as  constituting  a  judgment  roll.  In  the  absence  of  a  state- 
ment, only  errors  appearing  on  the  face  of  the  order  are 
properly  before  us  for  determination.  It  does  not  indicjate 
that  the  homestead  was  directed  to  be  set  out  of  the  separate 
property,  nor  whether  the  court  heard  or  refused  to  hear  tes- 
timony regarding  the  character  of  this  real  estate,  nor,  if 
taken,  whether  it  was  conflicting,  nor  whether  pertinent  evi- 
dence was  offered  and  rejected  and  exception  taken  to  the 
refusal  of  the  court  to  hear  and  consid^^  it. 

In  short,  it  does  not  appear  from  the  order,  and  is  not 
shown  by  any  statement  on  appeal,  nor  in  any  other  method 
as  required,  that  the  premises  set  apart  are  not  conununity 
property,  and  as  such  properly  decreed  to  the  widow  and 
children  as  a  homestead,  regardless  of  appellant's  main  con- 
tention that  the  district  court  had  no  power  to  set  aside  the 
separate  estate  of  the  deceased.  If  the  court  minute  were 
properly  in  the  record,  it  does  not  specify  any  reason  for  the 
exception  there  noted,  and    it  does  not  indicate  that  it  was 
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takf^n  on  the  ground  that  the  premises  were  the  separate 
property  of  the  d€*eeased.  In  Greeley  v.  Hollnnd,  14  Nev. 
iVl^,  the  court  minutes  were  strieken  from  the  record  because 
not  embodied  in  a  statement  on  appeal. 

The  objection  that  the  order  is  voW  for  uncertainty  in  not 
setting  over  any  definite  portion  of  the  premises  can  be  con- 
sidered and  determined  in  the  absence  of  a  statement,  because 
the  matter  to  which  it  relates  is  inherent  and  is  shown  by  the 
language  of  the  order.  In  the  statute  relating  to  exemptions 
((^omp.  Laws,  sec.  552),  provision  is  made  for  the  appoint- 
ment of  appraisers,  on  the  application  and  affidavit  of  a 
judgment  creditor  after  issuance  of  execution,  to  report 
whether  the  value  of  the  property  is  more  than  the  $5, 000 
allowed  to  be  reserved,  and  if  it  is,  for  a  division  if  practi- 
cable, but  otherwise  for  its  sale.  Our  probate  act  does  not 
provide  for  any  similar  procedure  when  a  homestead  is 
ordered  out  of  the  estate  of  a  deceased  person.  We  see  no 
impropriety  in  setting  apart  the  homestead  to  the  value  of 
$5,0(K),  without  defining  the  boundary  or  extent  necessary  to 
reach  that  sum  and  without  ascertaining  whether  the  premises 
can  be  divided.  The  necessitv  for  this  division  or  termina- 
tion  may  never  arise,  and  it  is  better  that  the  trouble  and 
expense  incident  be  avoided  until  the  time  arrives,  if  ever, 
when  the  occupants  of  the  homestead  and  the  owner  of 
the  excess  (•annot  agree,  and  then  the  tenant  in  common  who 
is  dissatisfied  can  proceed  under  the  general  statute  allowing 
and  regulating  suits  for  partition. 

We  quote  from  Thompson  on  Homesteads  and  Exemptions: 
"  Sec.  6^M).  Where  land  is  sold  subject  to  the  homestead  right, 
or  under  su(*h  circumstanci^s  that  the  sale  will  be  valid  except 
as  to  the  homestead,  so  that  the  ])urchaser  will  get  a  good 
title  to  the  residue  after  the  homestead  is  set  off — as  where 
the  land  is  greater  in  value  or  in  area  than  the  exemption  of 
the  statute — what  are  the  legal  relations  of  the  owner  of  the 
liomestead  and  the  purchaser?  Several  cases  answer  that 
they  are  tenants  in  comuKm — not  of  the  homestead,  but  of 
the  whole  property. 

''Sec.  0*^1.  Such  being  the  relation  of  the  parties,  either 
one  would,  it  is  thought,  in  most  of  the  states,  either  by 
force  of  statute  or  under  the  general  principles  of  e(|uity, 
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l)e  entitled  to  a  partition  as  in  ease  of  an  ordinary  estate  in 
common." 

It  is  said  in  the  opinion  in  Barney  v.  Leeds,  51  N.  H. 
282 :  "  The  extent  in  quantity  of  that  share  could  only  be 
determined  by  assignment  under  the  statute,  or  by  partition. 
It  was  not  necessarily  five -sixths,  or  any  other  aliquot  part 
of  the  premises,  although  at  the  time  of  the  levy  such  was 
deemed  his  fair  proportion  of  the  whole  by  the  appraisers; 
but  it  was  so  much,  whether  five-sixths,  one-sixth,  or  any 
other  proportion,  as  was  worth  $000.  The  policy  of  the  law 
gave  the  creditor  all  the  rest.  When  the  creditor,  at  the  date 
and  by  means  of  the  extent,  takes  from  the  debtor  all  but  a 
(*ertain  interest,  the  share  taken  and  the  share  left  are  fixed  by 
law.  The  estate  of  the  creditor  and  the  estate  of  the  debtor 
are  then  determined.  That  of  the  debtor  is  such  a  quantity  of 
land  as  is  then  of  the  value  of  $500;  that  of  the  creditor  is 
the  residue.  The  precise  quantity  of  the  estate  of  each  is 
fixed  by  law,  and  is  ascertainable  at  the  opticm  and  upon  the 
application  of  either  tenant  in  common  of  the  entire  estate, 
for  a  partition  of  it." 

Other  similar  cases  are:  Harney  v.  Leeds,  54  N.  H.  128; 
Ferguson  v.  Eeed,  45  Tex.  574;  Badger  v.  Holmes,  6  (Jray, 
118;  Sisson  y.  Tate,  114  Mass.  501;  Sillofray  y.  Brown,  12 
Allen,  .30;  Freeman  on  C'oten.  and  Par.  2d  ed.  sec.  60. 

Regarding  the  contention  that  a  homestead  cannot  be 
ordered  out  of  separate  property,  the  appeal  may  be  con- 
sidered dismissed. 

As  to  the  other  objection,  the  order  of  the  district  court  is 
sufficiently  definite,  and  is  affirmed,  with  costs,  in  favor  of 
the  respondent. 

Belknap,  C  J.:  I  concur. 
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[No.  nm.] 

SARA  P.  ENNOR,  as  Spe(^ial  Administratrix  of  the 
Estate  of  J.  R.  ENNOR,  I)e(^eased,  Appellant,  v.  J. 
P.  RAINE,  Respondent. 

Waters  and  Water  ('uursks— Irrigation— Prior  Appropriator— Hkjhts— 
Trespass— Counterclaim— Objections— Waiver. 

1.  Under  Act  Conj?.  July  2<},  \m^,  c.  mi,  14  Stat.  'ITA    [V.  S.  Comp.  St.  HM)1, 

p.  14371,  giving  to  a  prior  ai)pr()priator  of  water  rights  a  right  of  way 
over  land  along  the  natural  channel  of  the  stream,  etc.,  a  prior 
appropriator  is  not  a  trespasser  In  going  upon  the  lands  of  another, 
and  along  the  stream  and  ditches  constructed  by  the  latter,  for  the 
purpose  of  removing  dams,  etc.,  by  which  the  flow  of  water  so  pre- 
viously appropriated  was  obstructed  and  diverted. 

2.  Where,  in  an  action  for  injuries  to  water  rights,  the  district  court  in 

which  the  action  was  brought  had  jurisdiction  of  the  subject-nuilter 
of  a  counterclaim  by  defendant,  claiming  to  be  a  prior  appropriator 
of  the  water,  alleging  damages  from  plaintiff's  alleged  diversion 
thereof,  ])laintiff's  failure  to  object  in  the  trial  court  by  demurrer  or 
otherwise  that  the  facts  alleged  in  the  answer  did  not  constitute  a 
proper  counterclaim,  constituted  a  waiver  of  his  objection  thereto. 

Api»eal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict of  the  State  of  Nevada,  Eureka  (bounty;  ir.  />.  Jones, 
Judge. 

Action  by  J.  C.  Ennor,  revived  after  his  death  in  the  name 
of  Sara  P.  Ennor,  as  special  administratrix,  against  J.  P. 
Raine.  From  a  judgment  in  favor  of  defendant,  on  a 
countendaim,  plaintiff  appeals.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

J.  W.  Dorsey^  for  Appellant: 

I.  The  action  of  the  plaintiff  is  sound  in  tort;  it  is  an 
action  at  law  for  trespass,  quare  riausfon  fregit.  Every 
unwarrantable  or  illegal  entry  and  interference,  however 
slight,  which  disturbs  another  in  the  enjoyment  of  his  prop- 
erty, is  a  trespass.  The  ownership  of  the  land  intruded  upon 
is  immaterial,  and  therefore  such  an  acti(m  involves  no  ques- 
tion of  title,  as  it  is  e<iually  a  trespass  to  disturb  a  peaceable 
possession  as  to  invade  premises  held  in  fee  simple.  {Mar- 
veil  V.  (}raifs  Lessee^  1  Am.  Law  Reg.  O.  S.  -582;  Walker's 
Am.  Law,  8th  ed.  .IDJJ;  Leiris  v.  Johns,  84  Cal.  G2I);  Hatch 
V.  Donnell,  74  Me.  168;  Xeweombe  v.  Irwin,  5')  Mich.  620; 
Rand  v.  Hargent,  2.")  Me.  .126;  89  Am.  Dec.  62.").) 
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TI.  Defendant  recovered  a  judgment  for  $100  damages 
and  $698.40  costs,  and  therefore  it  is  manifest  that  the  judg- 
ment was,  and  could  only  have  been,  based  upon  the  defend- 
ant's counterclaim,  and  that  it  is  erroneous  unless  the 
counterclaim  was  legally  interposed,  and  constituted  a 
proper  foundation  for  an  affirmative  judgment.  If,  there- 
fore, the  counterclaim  was  not  within  the  authority  of  the 
statute,  it  was  illegal.  If  it  was  invalid,  it  created  no  issues; 
and  as  recovery  must  be  supported  by  authorized  pleadings, 
the  verdict  was  outside  of  the  issues  and  could  not  support 
the  judgment.  The  verdict  was  based  upon  the  counter- 
claim, and  it  onlv  remains  to  show  that  the  counterclaim  was 
bad  to  establish  our  contention  that  "the  evidence  given  at 
the  trial  was  insufficient  to  justify  the  verdict,"  and  "that 
the  verdict  is  against  law." 

III.  Section  3J41,  Compiled  Laws  of  1900,  authorizes  the 
interposition  of  a  counterclaim,  and  section  8142  describes 
of  what  it  shall  consist.  The  transaction  set  forth  in  the 
complaint  is  "that  which  was  done"  by  the  defendant.  It 
was  breaking  his  close.  It  was  a  forcible  and  unlawful  entry 
upon  and  injury  to  plaintiff's  lands  and  crops.  The  subject 
of  the  action  is  "that  in  regard  to  which  the  action  is 
brought."  It  is  "the  matter  or  thing  concerning  which  the 
<*ontroversy  has  arisen."  It  is  "that  right,  interest  or  prop- 
erty which  has  been  affected."  The  transaction  complained 
of  in  the  counterclaim  is  plaintiff's  interference  with  the 
flow  of  the  waters  of  Pine  creek,  and  the  "subject  of  the 
action"  therein  is  the  appropriation  and  ownership  of  the 
usufruct  of  the  water.  The  plaintiff's  right  to  recover  did 
not  depend  upon  whether  he  owned  the  water,  though  it 
might  have  been  defeated  if  by  impounding  it  he  created  a 
nuisance  which  the  defendant  legally  abated.  However,  such 
a  defeat  would  not  be  because  the  water  was  the  subject  of 
the  action  and  would  therefore  sustain  the  counterclaim,  but 
l)ecause  the  defendant's  ownership  of  the  water,  and  the 
plaintiff's  interferenc^e  with  its  flow,  might  be  used  as  a 
defense  to  justify  the  defendant's  entry.  The  averments  of 
the  complaint  upon  this  branch  of  the  trespass  were  but 
allegations  of  special  damage.  The  plaintiff  was  but  follow- 
ing the  general  rule  that,  where  the  damages  are  of  such  a 
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nature  that  they  do  not  follow  as  a  natural  consequence  of 
the  injury  complained  of,  they  should  be  specially  pleaded. 
(Cole  V.  Sivmtston,  1  C'al.  ol ;  Jacob  v.  Lorenz,  98  Cal.  8.T2, 
:]:i9:  t^mith  v.  Uh  Angeles  R.  Co.,  98  Cal.  210,  217;  Stevemon 
wSwifh,  28  Cal.  liV-i;  Mnllory  v.  Thomas,  98  Cal,  044;  Gay 
V.  Winter,  .{4  Cal.  162;  Letrisfon  Turnpike  Co.  v.  Shasta 
Road  Co.,  4.")  Cal.  56.");  Treailwell  v.  Whittier,  80  Cal.  r)80; 
Bnrklefj  v.  Buckletj,  12  Nev.  41}.").) 

IV.  The  defendant's  counterclaim  does  not  fall  witliin  the 
authority  of  section  3142  of  the  Compiled  Laws,  was  not 
available  as  such,  and  could  not  constitute  the  basis  of  a 
judj^ment  in  his  favor  (Webster's  Dictionary,  word  "trcins- 
action";  Harris  v.  Xerins,  27  Barb.  493,  495,  498;  Maherr/er 
V.  Koenig,  62  Wis.  558,  562-4;  Bliss  Code  PI.  sec.  126;  Baze- 
more  v.  Richards,  10  S.  E. ;  Silver  Creek  v.  Hayes,  113  Cal. 
146;  Xoirell  v.  Thompson,  2  Hill  (S.  C.)  470;  Pattison  v. 
Richards,  22  Barb.  143-145;  Wagenheim  v.  Graham,  39  Cal. 
169-177;  McDoagall  v.  Maguire,  35  Cal.  274;  Barker  v.  Piatt, 
1  N.  Y.  Supp.  416;  Heckman  v.  *S/mr/2,  55  W^is.  173;  Cham- 
boret  V.  Canney,  2  Sweeney,  378,  41  How.  Pr.  125;  Lenta ir  v. 
Grisicold,  40  N.  Y.  Hup.  Ct.  100.) 

V.  The  objection  that  a  counterclaim  is  invalid  is  never 
waived — it  may  be  taken  at  any  time.  (Coleman's  Appeal, 
75  Pa.  St.  441-461 ;  Doctor  v.  Hartman,  74  Ind.  221 ;  Mathie 
v.  Mr Intosh,  40  W'li^.  120;  Thompson  v.  Steamboat,  20  Ohio 
St.  26;   12  Am.  &  Eng.  Ency.  Law,  1st  ed.  306,  307.) 

VI.  A  partj'  can  neither  prove,  nor  if  proven,  can  he 
recover  upon  a  cause*  of  action  different  from  the  one  pleaded. 
(Oarn  v.  Meade,  104  Cal.  179-183;  Heinle  in  v.  Heilborn,  71 
Cal.  557,  563;  Xoonan  v.  Xanan,  76  Cal.  44-48;  Daly  v.  Rhss, 
HG  Cal.  114-118;  Yates  v.  James,  Sd  Cal.  474-477;  Reed  v. 
Xorton,  99  Cal.  617,  619,  620;  Patterson  v.  V.  d*  G,  T.  Ry„ 
49  Mich.  184-189;  Gage  v.  Curtis,  122  111.520;  I.uce  v.  i^Vs- 
/pr,  42  Neb.  818.)  Facts  found  constituting  a  cause  of  action 
different  from  one  pleaded  are  outside  of  the  issues,  and  will 
not  support  a  jud^^inent  for  the  party  in  whose  favor  the 
facts  are  found. 

VII.  It  is  no  answer  to  say  that  the  pleadini^  is  supported 
by  the  proofs  if  the  pleading:  its(»lf  is  unauthorized.  In  such 
case  the  alleviations  of  such  unauthorized  pleadings  are  irrele- 
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vant  and  immaterial,  and  consequently  any  finding  upon 
tliem  is  outside  of  the  legal  issues.  {Ruddell  v.  Loh  Angeles 
County,  118  Cal.  281,  286,  288;  Riverside  w.Water  Co.,  108 
Cal.  240,  244,  246;  Ortega  v.  Cordero,  88  Cal.  221,  225,  229; 
Hall  y.Arnot,  80  Cal.  346;  Meadocky.  Clarke,  59  Cal.  683; 
Devoe  v.  Deroe,  50  Cal.  58;  Phelan  v.  (iardner,  43  Cal.  306; 
Morenhaut  \.  Barron,  42  Cal.  501;  Curtis  v.  Walling,  18  Pae. 
54.) 

VIII.  If  facts  found  by  a  court  outside  the  issues  will  not 
support  a  judgment,  for  the  same  reason,  and  upon  the  same 
authority,  a  verdict  outside  the  issues  will  not  support  a 
judgment,  l)ecause  a  general  verdict  must  embrace  all  the 
findings  necessary  to  support  the  judgment,  and  it  must  be 
based  upon  the  material  allegations  of  the  pleadings. 

IX.  Whatever  the  presumption  as  to  the  regularity  and 
validity  of  the  proceedings  of  a  superior  court,  they  are  over- 
come by  showing,  first,  that  the  proceeding  was  not  within 
the  general  scope  of  its  powers;  second,  that  its  record  states 
the  facts,  and  such  facts  are  not  sufficient  to  give  the  court 
jurisdiction,  or  jurisdiction  is  negatived  by  the  record. 
{Hakn  V.  Kelly,  34  Cal.  402;  Justin  v.  Gaunt,  4  Or.  305; 
Greenstreet  v.  Thornton,  60  Ark.  374;  Settlemeir  v.  Sullivan, 
97  r.  8.  444:  Richards  v.  Tjadd,  6  Saw.  40;  Harris  v.  Harde- 
man, 14  How.  334;  Clarke  v.  Thompson,  47  111.  25;  Barber  \. 
Morris,  37  Minn.  194;  Ray  v.  Ray,  1  Idaho,  576;  Pioneer  Co. 
V.  Maddux,  109  Cal.  540;  Davidson  v.  Clark,  7  Mont.  101; 
Morey  v.  Morey,  27  Minn.  267.) 

X.  The  counterclaim  in  this  case  neither  arose  out  of  the 
transaction  set  forth  in  the  complaint  as  the  foundation  of 
defendant's  claim,  nor  was  it  connected  with  the  subject  of 
plaintiff's  a<^tion.  It  was  without  authority  of  law.  The 
statute  grants  and  measures  the  defendant's  right,  and  is  the 
source  and  limitation  of  the  court's  power.  In  short,  the 
matter  is  jurisdictional,  •lurisdiction  is  not  only  the  power 
to  hear  and  determine,  but  it  is  also  the  power  to  render  the 
particular  judgment  in  the  particular  (tase.  (  Windsor  v. 
Mr  Veigh,  93  U.  S.  274,  282,  283;  Ex  Parte  Siebold,  1(K)  U.  8. 
371.) 

XI.  The  court  erred  in  sustaining  defendant's  objection 
to  the  following  questions,  and  to  encli  of  tliem  propounded 
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hy  plaintiff:  ''Q.  Did  you  have  time,  at  or  prior  to  the  time 
when  you  opened  any  of  the  dams,  to  have  applied  to  the 
eourts  to  abate  them?"  "Q.  Were  you  able  at  that  time  to 
{^o  to  Elko  or  Eureka  to  employ  counsel,  or  apply  to  the 
eourts  in  either  plaee  to  aid  you  in  a])ating:  the  nuisanee  of 
Ennor's  dams,  of  whieh  you  eomjjlain,  and  which  yon  abated 
yourself?'^  '*Q.  Did  ycm  ever  apply  to  any  court  to  abate 
any  of  Ennor's  dams,  or  restrain  him  in  any  way  (*oncerninff 
his  raanaK<^ment  of  the  water?'*  The  inciuiries  were  for  the 
purpose  of  ascertaining  whether  defendant's  acts  in  ahatintj 
what  he  termed  a  nuisance  were  neeessarv;  whether  the  con- 
ditions  were  such  as  not  to  brook  delay;  whether  there  was 
ample  time  and  opportunity  to  appeal  to  a  tribunal  of  jus- 
tice; whether,  in  short,  the  plaintiff  was  warranted  by  the 
(nr(*umatances  in  taking  the  law  into  his  own  hands.  The 
law  generally  affords  ample  redress  for  all  injuries,  and  no 
justification  for  the  removal  of  an  alleged  nuisance  will  be 
upheld  where  time  and  opportunity  for  access  to  the  courts 
existed.     (Wood  on  Nuisances,  sec.  8*58.) 

XII.  It  was  a  legitimate  subject  of  infpiiry  whether  Raine 
acted  recklessly  and  wantonly  and  in  disregard  of  the  prop- 
erty rights  of  the  ])laintiff ;  whether  he  had  already  applied 
to  the  court  for  reli(*f,  and  then  had  taken  the  matter  into 
his  own  hands. 

XIII.  In  rebuttal  the  plaintiff  offered  to  prove  that  he 
owned  the  waters  of  Pine  creek;  that  he  had  acquired  title 
by  adverse*  possession.  The  defendant  objected,  and  tlie 
(H)urt  excluded  the  evidence,  to  which  plaintiff  excepted.  The 
plaintiff  had  the  right  in  rebuttal  to  introducn^  any  (competent 
evidence  tending  to  defeat  the  defendant's  affirmative  case. 
(Chadhourne  v.  Franklin,  .')  ({ray.  r'n2;  Bancroft  v.  SheeJum, 
21  Hun,  r).')!);  ,Sroff  v.  Woothrard,  2  McCord  (S.  C.)  161;  Cor 
V.  Cloughy  70  ('al.  .'547;  rnion  Wtder  Co.  v.  Crarij,  25  Cal. 
r)09;  Davh  v.  Gah,  82  Cal.  .T);  Evana  v.  AVv.v,  65  (^al.  439; 
Ihan  V.  Corbet f,  51  X.  Y.  Sup.  Ot.  103.) 

XIV.  The  court  erred  in  refusing  to  allow  plaintiff  to 
prove  in  rebuttal,  or  to  reopen  the  case  for  the  purpose  of 
proving  his  prior  right  by  prescription,  or  otherwise,  to  the 
waters  of  Pine  creek.  The  court  erred  in  refusing  to  give 
plaintiff's    instruction   No.  4,  by  which  it  was  intended  to 


Oct.  1903]  Ennor  v.  Raine.  183 

Argument  for  Appellant. 

inform  the  jury  under  what  circumstances  a  private  indi- 
vidual may  redress  his  own  wrongs  in  such  case.  It  states 
the  law  correctly,  and  in  applying  it  the  jury  might  have 
determined  whether,  in  abating  a  nuisance,  the  defendant's 
<*onduct  was  arbitrary,  unnecessary,  willful  and  wanton.  The 
right  to  abate  a  nuisance  cannot  be  exercised  when  its  exer- 
cise involves  a  breach  of  the  peace.  (Day  v.  /My,  4  Md. 
262;  Perry  v.  FifzJwifse,  8  Q.  B.  7.">7;  Cooley  on  Torts,  47; 
Wood  on  Nuisances,  sec.  837;  1  Hill  on  Torts,  607.) 

XV.  The  court  erred  in  giving  defendant's  instruction 
No.  T),  because  by  it  the  jury  are  instructed  that  defendant 
is  entitled  to  all  of  the  water  which  he  appropriated  and 
used  for  a  beneficial  purpose  during  any  previous  July  before 
I^laintiff's  appropriation.  This  utterly  ignores  present  need 
and  beneficial  use.  Under  the  law  of  appropriation  a  claim- 
ant should  not  be  allowed  to  imitate  the  dog  in  the  manger. 
He  cannot  withhold  from  others  what  he  cannot  beneficially 
use  himself.  No  appropriator  can  complain  of  a  diversion 
so  long  as  his  needs  are  supplied.  Whenever  an  appropri- 
ator ceases  to  use  for  a  beneficial  purpose,  his  power  or 
authority  to  control  the  water  ceases.     (Santa  Paula  Water 

Works  V.  Peralta,  113  Cal.  38-44;  Slosser  v.  Salt  River 
Valley  Canal  Co.,  65  Pac.  332,  336;  Winter  v.  Simmons,  27 
Or.  T);  Am.  St.  Rep.  68r>;  30  Pac.  6;  Anaheim  Water  Co.  v. 
Semi'Trfppie  Water  Co.,  64  Cal.  185;  30  Pac.  623;  Xorth 
Powder  Co.  v.  Coughanonr,  34  Or.  922;  54  Pac.  223,  227; 
.SV//W/  V.  Guerrerio,  31  Am.  St.  320,  323;. 30  Pac.  335,  337; 
17  C^olo.  448;  Power  v.  Swiizer,  21  Mont.  523;  55  Pac.  32,  35.) 

XVI.  The  court  erred  in  giving  defendant's  instruction 
No.  7,  because  it  ignores  the  question  of  force  and  necessity; 
because  it  authorizes  the  utter  destruction  of  plaintiff's  ranch 
and  crops,  if  such  result  were  necessary  to  enable  the  defend- 
ant to  assert  his  claim  to  any  portion  of  the  water  he  had 
appropriated,  however  small;  because  under  it  the  most 
damaging  trespass  and  injury  are  authorized  to  asseii  and 
maintain  the  most  trifling  right. 

XVII.  Two  independent  causes  of  action,  one  in  favor  of 
defendant  and  the  other  in  favor  of  plaintiff,  were  illegally 
beard  and  determined  in  the  same  action.  The  verdict  of  the 
jnr>'  was  based  upon   issues  outside  of   the    case,  l)ecause 
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founded  upon  an  unauthorized  eounterelaim,  and  is  therefore 
ajjfainst  law.  The  evidenee  was  insuffieient  to  justify  the 
verdi<*t,  ))eeause  it  was  based  upon  the  illejjal  eounterelaiiu. 

FJ.  S.  Farrhujton  and  Thomas  Wren,  for  Respondent: 

I.  No  appeal  was  ever  tak<»n  from  the  jud*?nient.  The 
only  appeal  whieh  has  been  tak(»n  herein  is  from  the  order 
overruling:  the  motion  for  a  new  trial.  It  is  now  too  late  to 
appeal  from  the  judgment,  and  th(»  only  questions  whieh  ean 
))e  raised  are  those  whieh  are  presented  on  the  appeal  from 
the  order  overrulinji:  the  motion  for  new  trial.  In  the  notiee 
of  motion  for  new  trial,  three  grounds  only  are  mentioned: 
{(t)  The  evidenee  ji^iven  on  the  trial  was  insuflfieient  to  sup- 
port the  verdiet;  {h)  The  verdict  is  against  law;  (r)  Krrors 
in  law  occurring  at  the  trial  and  ex(»epted  to  by  the  party 
making  the  appli(*ation. 

II.  Plaintiff's  contention  is  that  the  lower  court  was 
without  jurisdiction  to  render  the  judgment  which  was 
entered  in  this  case,  because  it  was  based  upon  an  unauthor- 
ized and  illegal  (counterclaim.  The  defendant  contends  not 
only  that  tlie  counter(*laim  is  legal,  but  raises  the  following 
fatal  objections  to  the  (nmsideration  of  the  counterclaim  on 
appeal:  No  objection  was  made  to  the  c<mnterclaim  in  the 
lower  court  at  or  before  the  trial;  no  objection  was  made  to 
the  introduction  of  testimony  in  support  of  the  cimnterclaim 
at  the  trial;  no  exception  was  taken  at  tlie  trial  to  any  ruling 
of  the  (»ourt  in  relation  to  the  ecmnterclaim:  the  counter- 
claim is  not  mentioned  or  alluded  to  in  any  manner  whatever 
in  the  specificati(ms  of  error;  the  alleged  impropriety  or  ille- 
gality of  the  counter(*laim  was  never  called  to  the  attention 
of  the  trial  court:  the  alleged  impropriety  or  illegality  of  the 
counterclaim  has  never  been  assigned  as  error;  appellant 
failed  to  demur  to  the  alleged  misjoinder  of  counterclaim; 
ap])ellant  failed  to  move  to  strike  out  the  counterclaim: 
appellant  failed  to  appeal  from  the  judgment. 

II.  The  counterclaim  is  a  complaint.  It  has  frequently 
l)een  held  that  a  misjoinder  of  causes  of  action  in  the  com- 
plaint is  waived  if  not  taken  advantage  of  by  demurrer  or 
answer;  and  the  same  reasons  which  hold  a  negligent  defend- 
ant to  a  waiver  in  the  case  of  a  misjoinder  of  action  in  the 
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complaint  apply  witli  equal  force  to  a  negligent  plaintiff  who 
fails  to  object  to  a  misjoinder  of  a  counterclaim.  Below  are 
a  few  among  many  cases  which  hold  that  the  court  will 
notice  an  objection  to  a  petition  on  the  ground  that  two 
causes  of  action  are  improperly  joined  unless  seasona)>le 
olgection  was  made  on  the  trial:  Koherfs  v.  EM  red,  73  (Vil. 
398;  Hitttgh  v.  Harreff,  29  N.  W.  425;  Hani'  v.  Milfenherqer, 
:A  X.  W.  232;  Hirhnmid  v.  rJonea  (Ala.)  14  So.  K.  7H(); 
FHlmore  wWells,  15  Pa.  349;  Jipnisfpin  v.  Hmur,  30  N.  Y. 
S.  540;   MvKnne  v.  t^nyita  Clara  Co.,A'l  Pac.  980. 

III.  By  failing  to  object  or  except  to  the  counterclaim, 
or  to  assign  the  joinder  of  the  same  as  error,  in  tlie  spec^itica- 
tions  at  or  before  the  trial,  the  plaintiff  has  waived  all  objec- 
ticms  to  the  counterclaim,  even  though  it  should  l)e  (M)nceded 
that  the  counterclaim  is  improperly  joined.  ( ^Va^kpr  v. 
Johnson,  28  Minn.  147,  9  N.  W.  032;  }ypsfprvplf  v.  Arklpy, 
62  N.  Y.  505-508;  .}fis.sissippi  Co.  v.  Pnnrp  pf  a  I.,  34  Minn. 
79,  24  N.  W.  344;  Pnffpr  v.  Lnras,  101  N.  C.  281,  7  S.  E. 
868;  Jm<p  v.  Fixpn,  39  Minn.  46,  38  N.  W.  762;  Ayprs  v. 
(f  Farrpll,  10  Bosw.  N.  Y.  143;  Hunnnond  v.  Tprry,  3  Luns. 
N.  Y.  186;  Lpp  v.  RhsspII/AH  S.  W.  874  (Ky.);  hlrsrh  v. 
Kirscli,  83  Cal.  635;  Talfy  v.  Torling,  82  N.  W.  632;  aillpff 
v.  Moodfj.  54  S.  W.  35;  Vann  v.  Kohss,  94  X.  Y.  401-407; 
Fiizgprald  v.  Cross,  30  Ohio  St.  444;  Wilson  v.  iMrmouih, 
3  Johns.  X.  Y.  433;  Hprriii  v.  Spanunu  6  Barb.  X.  Y.  330; 
Wyman  v.  Hprrard,  59  Pac.  1018;  Frank  v.  Motlpy  Co.,  37  S. 
W.  868;    Toiniship  of  Xoh/p  v.  Aaspn,  76  X.  W".  990.) 

IV^.  In  the  case  of  Ayprs  v.  ()'  Farrpll  pi  a  I.,  10  Bosw.  (X. 
Y.)  143,  which  was  an  a(*tion  to  recover  rent,  the  answer 
denied  the  indebtedness,  and  set  up,  as  a  counterclaim,  dam- 
ages done  to  defendant's  merchandise  by  steam  and  soot 
from  a  bakery  established  In-  plaintiff  in  the  lower  part  of 
the  building  leased.  On  the  trial  the  court  excluded  defend- 
ant's evidence  in  support  of  the  counterclaim.  The  court 
held  that  the  provisions  of  the  code  regulating  objections  to 
a  complaint  were  efpially  applicable  to  an  answer  setting  up 
a  counterclaim,  and  when  an  issue  of  fact  is  raised  by  su(*h 
a  counterclaim,  the  plaintiff  must  be  deemed  to  have  waived 
every  objection  to  form  which  is  not  raised  by  reply  or 
demurrer  thereto.     Although  a  provision  in  similar  language 
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for  denuirrer  to  answer  is  wanting,  it  also  holds  that  a 
])laintiff  in  an  action  who  does  not  demur  to  an  answer 
whieh  sets  up  as  a  eounterelaini  a  demand  not  properly 
admissihle  as  sueh  in  the  action,  l)nt  takes  issue  upon  it  by 
replying:  thereto,  thereby  agrees  to  try  s^ueh  demand  on  its 
merits  as  though  testimony  was  offered  in  support  of  a 
ecmnterelaim.  Plaintiff  objected  that  ''such  proof  was 
incompetent  under  the  circumstances  of  the  case."  The 
(M)urt  held  that  the  counterclaim  was  improper,  but  the 
objection  had  ))een  waived  by  failing  to  make  any  other 
objection  than  the  above.  New  trial  was  denied.  The  court 
further  said:  '^The  demand  sought  to  be  set  off,  if  rejected, 
is  now  barred  by  the  statute  of  limitations.  If  the  objection 
had  been  frankly  stated  at  the  trial  defendants  might  have 
withdrawn  it  and  saved  it  by  bringing  a  cross  action."  In 
the  (;ase  at  bar,  if  the  counterclaim  is  held  improperly  joined 
and  a  new  trial  is  granted  in  consequence,  the  (*ause  of  action 
set  out  in  the  counterclaim  will  be  barred  by  the  statut-e. 

V.  In  the  c^se  of  Frank  Co.  v.  }foflptj  Co.  (Tex.)  87  kS. 
W.  868,  plaintiff  sued  for  goods  sold  defendant  between 
September  20,  1894  and  December  20,  1894.  Defendant 
(*(mnterclaimed  for  unliquidated  damages  alleged  to  have 
grown  out  of  a  sale  of  merchandise  consummated  May,  189-*]. 
The  two  transactions  were  wholly  independent  of  each  other. 
The  court:  "  We  do  not  believe  that-  a  general  demurrer  was 
sufficient  to  cause  the  plea  or  (n'oss  action  to  be  stricken  out. 
There  can  be  no  olvjection  to  such  cross  demand  being 
allowed  in  a  suit  on  a  liquidated  claim  if  the  plaintiff  be 
satisfied  to  have  it  heard  and  determined.  The  statute  was 
enacted  for  the  benefit  of  the  plaintiff,  and  he  may  waive  it 
as  one  may  waive  the  statute  of  limitations.  The  last-named 
statute  cannot  be  invoked  by  means  of  a  general  demurrer, 
nor,  in  our  opinion,  can  the  'statute  under  consideration. 
There  was  no  special  demuj-rer  raising  this  objection  to  this 
answer.  In  all  the  reported  cases  which  we  have  been  able 
to  find  on  this  subject  there  were  special  demurrers.  The 
general  demurrer  simply  addressed  itself  to  the  sufficiency  of 
the  answer  as  a  pleading." 

VI.  The  point  that  the  counterclaim  is  illegal  cannot  be 
raised  as  an  error  occuirring  at  the  trial,  because  it  was  never 
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excepted  to  on  the  trial,  and  because  a  careful  examination 
of  the  specifications  of  error  attached  to  the  statement  on 
motion  for  new  trial  fails  to  show  that  the  alleged  illegality  of 
tlie  counterclaim  w^as  ever  assigned  as  error.  And  whether 
a  demurrer  to  said  answer  or  a  motion  to  strike  out  said 
<*ounterclaim  would  have  been  sustained,  had  it  been  prop- 
erl.v  presented,  cannot  now  be  considered.  However  well 
founded  the  objection  may  be  it  cannot  be  considered  for  the 
reason  that  it  is  not  specified  as  error  in  the  statement  on 
motion  for  new  trial.  The  Nevada  statute  says  (Stats.  189' J, 
p.  89):  "When  the  notice  designates,  as  the  ground  of  the 
motion,  error  in  law  occurring  at  the  trial  and  excepted  to 
l)y  the  moving  party,  the  statement  shall  specify  the  par- 
ticular errors  upon  which  the  party  will  rely.  If  no  speci- 
fications be  made,  the  statement  shall  be  disregarded." 
(Boynfon  v.  Longlpy,  19  Nev.  69;  Shfrwan  v,  SiKur,  9  Nev. 
151;  Bfons  V.  EmmiueW,  36  Cal.  li8-121;  HUhorn  v.  Irri- 
gation JHfrh  Co,,  76  Cal.  8-9:  Willianis  v.  Chicago  By, 
Co,,  34  Am.  St.  R.  403-417;  Hawlins  v.  Ahboff,  40  Cal. 
639-641;  Bagnall  v.  Hoach,  76  Cal.  106-7;  Clarl'  v.  Lyon  Co., 
8  Nev.  182-190;  Crowther  v.  Rowlandnon,  27  Cal.  377-380; 
CroHPit  V.  lV7/r//^M,  44  C^al.  200-203;  Chveland  Stone  Co.  v. 
Monroe  Co.,  39  N.  E.  172  (Ind.);  Alpers  v.  Hfint,  80  Cal.  81; 
MrWilliams  y,  Hersrhnwn,  5  Nov.  263-5;  Kehoe  \,  Allen,  31 
Am.  St.  R.  609  (Mich.);  Hutton  v.  Rped,  25  Cal.  487.)  In 
Hhennan  v.  Shaw,  this  court  says:  '*The  objection  urged 
against  the  ruling  of  the  court  in  not  striking  out  the  testi- 
mony of  the  witness,  Boutin,  will  not  be  considered,  because 
it  is  not  specified  in  the  assignment  of  errors.  The  assign- 
ment of  *  error  of  the  court  in  admitting  the  testimony 
excepted  to  })y  the  defendants'  as  contained  in  the  statement, 
is  entirely  too  general.  The  appellant  must  specify  the  par- 
ticular errors  upon  which  he  relies.  ^If  no  such  specifica- 
tion be  made,  the  statement  shall  be  disregarded.'  (Stats. 
1869,  227,  sec.  197;  Corhptt  v.  Job,  5  Nev.  260.)'' 

VII.  It  is  harmless  error  to  refuse  to  strike  out  irrelevant 
or  redundant  matter  in  the  pleading.  ( Ijake  Erie  c(-  W.  R, 
Co.  V.  Jifday,  49  N.  E.  843-848.)  A  motion  to  strike  out 
matter  in  an  answer  must  be  denied  if  any  part  of  the  mat- 
ter attacked   is  good.     {Gilbert  v.  Loberg  (Wis.)  57  N.  W. 
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982;    Jht  Clos  v.  Barhehr  (Wai>h.)  4\)   Pae.  4H3;    Jarvis  v. 
McBride,  18  Wis.  81 G.) 

Vni.  The  illegality  of  a  eounten^laim  ean  he  e.oiisidered 
only  on  appeal  from  judgment,  not  on  appeal  from  an  order 
denying  new  trial.  The  misjoinder  of  a  eonnterelaim  is  an 
error  oc^niiTing  not  at  the  trial,  hut  hefore  the  trial.  It  is 
not  an  insuflfieieney  of  the  evidence  to  justify  the  verdict,  it 
is  not  a  verdict  against  law,  it  is  simply  an  error  in  the  plead- 
ings. It  IS  only  those  errors  in  law  occurring  at  the  trial 
which  can  be  considered.  (Hayne  on  New  Trial  and  Appeal, 
p.  24,  282-288;  Jackn  v.  Huell,  47  (^al.  162;  Manon  v.  Ausihi, 
4(>  Cal.  887;   Heilhron  v.  lrri(jation  Ditch  Co.,  76  (^al.  8-9.) 

IX.  If  the  evidence  introduced  on  the  trial  was  sufficient 
to  support  the  verdict,  whether  it  was  admitted  properly  or 
improperly,  the  plaintiff  cannot  have  a  new  trial  on  the 
ground  that  the  evidence  was  insufficient  to  support  the 
verdict.  The  jury  were  bound  to  weigh  all  the  testimony 
which  was  admitted,  under  the  instru(*tions  of  the  court.  In 
determining,  on  motion  for  new  trial,  whether  the  evidence 
was  sufficient  to  support  the  verdict,  the  court  cannot  disre- 
gard any  evidence  which  was  before  the  jury.  Full  weight 
must  be  given  to  the  testimony  which  would  have  been 
excluded  if  objection  had  been  made.  ( Hayne  on  New  Trial 
and  Appeal,  sec.  98;  MrChud  v.  (rNeU,  16  (^al.  892;  W(tti 
V.  Xfv.  Cm.  R.  R.  Co.,  28  Nev.  168.) 

X.  The  phrase  "the  verdict  is  against  law"  does  not  apply 
to  insufficient  evidence  to  defective  pleadings,  or  to  other 
alleged  errors  which  counsel  have  carelessly  or  negligently 
failed  to  present  in  the  manner  pointed  out  by  the  statute. 
(Hayne  on  New  Trial  and  Appeal,  sec.  99;  Brumagln  v.  Brad- 
shatr,  89  Cal.  88-8.');  .}fnrri/  v.  Heinze  (Mont.)  42  Pac.  l()r)7; 
Ihrjrel  v.  Daniels,  68  N.  W.  899;  Bander  v.  Srhamber,  68  N. 
W.  227,  7  S.  1).  r)4;  Derlez  v.  Save,  71  Cal.  r)52;  Emerson  v. 
County  of  Santa  Clara,  40  Cal.  '}47):  Valerians  v.  Rirhard.s, 
.v.)  N.  W.  r)34.) 

XI.  There  can  be  no  question  but  what  the  defendant's 
cause  of  action  arose  out  of  the  ti*ansaction  set  out  in  the 
plaintiff\s  complaint.  Plaintiff  might  have  restricted  the 
transaction  to  the  unlawful  entry,  but  he  did  not  do  so.  He 
filed  a  complaint  in  whi<'h  thorc^  is  not  lacking  a  single  aver- 
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nieiit  which  is  necessary  to  the  statement  of  a  cause  of  ac^tion 
for  a  diversion  of  the  waters  of  Pine  creek.  He  averred  an 
appropriation  and  ownership  of  the  water  mentioned  both  in 
complaint  and  answer.  He  alleges  that  he  constructed  the 
dams  and  impounded  the  water;  that  Raine  opened  the  dams 
and  took  the  water  to  his  damage.  Raine  counterclaims  that 
this  water  was  his,  and,  by  impounding  it,  Ennor  deprived 
him  of  his  water  to  his  damage.  In  Pelton  v.  Powell,  71  N. 
W.  887,  a  recent  Wisconsin  case,  it  is  held  that,  in  an  action 
for  assault  and  battery,  a  claim  for  damages  for  a  prior 
assault  and  battery  committed  by  plaintiff  upon  defendant 
during  the  same  affray  arises  out  of  the  transaction  set  out 
in  the  complaint,  and  is  properly  pleaded  as  a  counterclaim. 
If  no  counterclaim  had  been  set  up  by  Raine,  it  would  be 
difficult  to  exclude  any  of  the  testimony  offered  by  him  as 
being  irrelevant  or  not  tending  to  establish  the  issues  made 
by  the  answer.  The  same  testimony  which  was  required  to 
support  the  answer  was  required  to  support  the  counterclaim; 
and  vice  versa.  The  only  possible  exception  might  be  the 
amount  of  the  damages  suffered  by  Raine,  and  even  that 
might  be  relevant  as  showing  his  need  of  and  beneficial  use 
of  the  water.  It  is  eminently  proper  that  the  whole  matter 
should  be  raised  in  one  suit. 

XII.  The  subject  of  the  action  is  not  the  transaction  set 
out  in  the  complaint;  neither  is  it  the  cause  of  action  set 
out  in  the  complaint;  but  it  is  the  water.  It  is  hardly  pos- 
sible that  the  legislators,  in  the  sec^tion  relating  to  counter- 
claims, intended  that  the  terms  "transaction,''  "subject  of 
the  action,"  and  "cause  of  action"  should  be  synonymous. 
Bliss,  in  his  work  on  Pleadings,  sec.  126,  says  the  subject  of 
the  action  "  is  that  in  regard  to  which  the  a(»iion  is  brought." 
In  an  action  for  tort,  the  subject  of  the  action  would  be 
"that  right,  interest,  or  property  which  has  been  affected." 
The  right  to  use  the  water  held  in  the  dam  was  certainly  the 
right  affected,  because  defendant  made  no  claim  to  the  Ennor 
ranch,  the  ditches  or  dams  thereon,  but  he  did  claim  this 
water  and  the  right  to  use  the  same.  Plaintiff  alleges  that 
he  impounded  and  appropriated  this  water  for  ))eneficial 
puri)oses,  that  he  needed  it,  that  it  was  taken  by  defendant, 
and  that  he  suffered  loss  tliere])y.     (Bliss,  Code  Pleadings, 
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sec.  126;  Maxwell,  (\)de  Pleadings,  pp.  543-544-54.*);  Lep- 
ham  V.  Osborne,  20  Nev.  1G8-171;  ^ffg.  Co.  v.  ffall,  61  N. 
Y.  277;  Carpnitfr  v.  lus.  Co.,  22  Hun,  52;  Gilbert  v.  Tjoberg 
(Wis.)  57  N.  W.  982:  Sfilhrell  v.  Dfiuran,  44  S.  W.  357; 
I)ari<Ls'on\.  Wheeler,  22  Atl.  1022;  Pomeroy,  Code  Remedies; 
Kjiile  V.  Moraland,  31  N.  Y.  St.  6;  Deagan  v.  Weeks,  73  N. 
Y.  St.  641;  Thompson  v.  Santfers,  118  N.  Y.  252;  Heigle  v. 
Tr////.<<,  50  Hun,  588.) 

XIII.  The  specifications  of  error  are  insufficient.  It  is 
the  office  of  the  specifications  of  error  to  select  out  of  the 
alleged  errors  those  upon  which  it  is  the  purpose  of  the 
party  to  finally  rely  in  support  of  the  motion.  There  must 
be  a  particular  pointing  out  and  specifications  of  the  en'ors 
relied  on,  otherwise  they  will  be  disregarded,  (Stats.  Nev. 
1893,  p.  89;  Sherman  v.  Shan\  9  Nev.  151;  People  v.  C.  P. 
K.  R.  Co.,  43  Cal.  398-423;  Carleion  v.  Townsend,  28  Cal. 
219-221;  CaUlwell  \.  (ireeleij,  5  Nev.  260;  Mc  Williams  v. 
llerschman,  5  Nev.  265;  Huff  on  v.  Reed,  25  Cal.  487;  Gard- 
ner v.  Gardner,  23  Xev.  214;  Hoynion  v.  Longley,  19  Nev. 
69.)  The  rule  which  is  set  out  in  the  above  cases  is  clearly 
applicable  to  the  above  specifications.  The  errors  have  not 
been  particularly  pointed  out,  and  cannot  be  considered. 

XIV.  In  order  to  reserve  an  exception  on  the  ruling  of 
the  trial  court  in  excluding  testimony,  there  must  be  a 
pertinent  question  propounded,  and  upon  objection  thereto, 
the  offer  may  be  made,  stating  the  testimony  which  the 
witness  will  give  if  permitted  to  answer  the  question. 
(Kearn  v.  Hridwell,  12  Am.  St.  Rep.  411;  First  Nat.  Bank 
V.  Stanley,  30  N.  E.  799-802;  Tobin  v.  Young,  24  N.  E.  121- 
123;  Carpenter  v.  Willey,  26  Atl.  488-490.)  Again,  the 
testimony  offered  was  not  suffi(*iently  full  to  show  that  it  was 
material  or  relevant;  there  was  no  offer  to  show  that  defend- 
ant had  ever  used  the  waters  of  Pine  creek  adversely  to 
plaintiff  or  under  claim  of  right,  or  that  defendant  had 
ever  been  deprived  of  the  waters  of  Pine  creek  or  of  any 
portions  thereof,  to  which  he  (defendant)  claimed  title  by 
any  acts  of  plaintiff.  And  without  such  a  showing,  plain- 
tiff' could  have  no  right  to  the  waters  of  Pine  creek  by 
adverse  uses  as  against  defendant.  (Luey  v.  Wilkins,  33 
Minn.  441.) 
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XV.  Again,  plaintiff  contends  that  the  court  erred  in 
refusing  to  allow  plaintiff  to  prove  in  rebuttal,  or  to  reopen 
the  case  for  the  purpose  of  proving  his  prior  right  by  pre- 
scription or  otherwise  to  the  waters  of  Pine  creek.  The 
great  trouble  with  this  point  is  that  it  is  based  on  no  assign- 
ment of  error  in  the  statement  on  motion  for  new  trial. 
Plaintiff  did  not  assign  as  error  the  ruling  of  the  court  in 
refusing  to  permit  him  to  reopen  the  case.  See  cases  cited 
elsewhere  in  this  brief  on  the  point  that  no  error  can  be  con- 
sidered on  motion  for  new  trial  or  appeal,  unless  specifically 
assigned  as  error  in  the  specdfications  of  error  in  the  state- 
ment. Plaintiff  never  offered  to  show  ownership  or  adverse 
use  of  the  waters  of  Pine  creek.  The  rejection  of  the 
offered  testimony  did  plaintiff  no  harm. 

XVI.  Plaintiff's  specifications  of  error  from  7  to  IS, 
inclusive,  relate  to  alleged  errors  in  the  instructions.  If 
there  is  any  part  of  the  charge  to  the  jury  which  is  erroneous 
as  to  the  plaintiff,  he  cannot  avail  himself  of  it  by  exception 
taken  on  the  trial.  Appellant's  attempted  exceptions  are  as 
follows:  "The  plaintiff  then  offered  to  the  court  twelve 
instructions  to  the  jury,  numbered,  respectively,  1  to  12. 
The  court  gave  to  the  jury  the  second  and  fifth  of  said 
instructions,  and  refused  all  the  other  instructions  offered  by 
the  plaintiff.  The  plaintiff  excepted  to  the  refusal  by  the 
court  of  the  ten  of  his  said  instructions  which  were  not  given 
by  the  court  to  the  jury.  And  again  the  court  then  gave  to 
the  jury  each  and  every  one  of  the  defendant's  instructions 
to  the  jury,  to  the  giving  of  each  of  which  to  the  jury  the 
plaintiff  then  and  there  excepted.  No  other  exception  was 
taken  to  the  instructions,  "and  the  point  of  the  exception 
was  not  stated  as  required  by  the  rule,  stated  in  McGurn  v. 
Mrlnnis,  24  Nev.  873,  and  Compiled  Laws  of  Ni^vada,  -3286. 
These  objections  are  not  specific.  They  do  not  point  out  the 
several  parts  of  the  charge  which  are  ([uestioned  so  that  the 
court  may  have  an  opportunity  to  make  the  proper  and 
necessary  corrections.  No  specifications  were  given,  nothing 
was  said  in  the  way  of  calling  the  attention  of  the  (*ourt  to 
any  jwrtion  of  the  charge  to  which  plaintiff  excepted.  In 
several  of  the  instructions  there  ai'c  two  or  more  different 
l)ropositions,  and  a  general  exception  to  such  an  instruction 
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would  be  iusTifficieut  if  any  of  the  propositions  were  correct. 
A  general  exception  to  an  entire  charge  where  a  portion  is 
correct  is  insufficient.  (Paul  v.  Cragnaz,  25  Nev,  311 ;  McQurn 
V.  Mr  Inn  is,  24  Nev.  373;  Burton  v.  The  M^esi  Jersey  Ferry 
Co.,  114  U.  8.  474;  Conn.  Mnt.  Life  Ins.  Co.  v.  Union  Trust 
Co.,  112  r.  S.;  Hevkwith  v.  Hean,  98  U.  S.  206;  Beaver  v. 
Taylor,  93  V.  S.  46:  Welcome  v.  Mitchell,  29  Am.  St.  R.  913- 
915;  Holman  v.  Security  Co.  (Coh).)  45  Pac.  519-522;  Hart 
v.  E.  U.  Co.,  59  Am.  Dec.  447;  Haggart  v.  Morgan,  k)'^  Am. 
De<'.  35(Kr)4;  Hunt  v.  King  (Iowa)  66  N.  W.  69-71;  Litchy 
V.  Tannatt,  39  Pac.  260;  OaW^-r  v.  Carter,  50  Pac.  948; 
Crosby  v.  MV/xrm,  36  Pac.  985.)  In  Iowa  it  has  been  held 
that  an  exception  to  all  the  instructions  in  a  mass  raises  no 
question  for  the  consideration  of  the  supreme  court.  ( Pitt- 
man  V.  Mossherry,  49  Iowa,  359;  McCaleb  v.  Smith,  24  Iowa, 
591.) 

XVII.  The  statute  of  Nevada  declares  that  anything 
which  is  an  obstruction  to  the  free  use  of  property,  so  as  to 
interfere  with  the  comfortable  enjoyment  of  the  same,  is  a 
nuisance,  ((len.  Stats.  Nev.  sec.  3*346.)  In  Brown  v.  Per- 
kins, 12  (tray,  101,  the  court  says:  "The  true  theory  of 
abatement  of  nuisances  is  that  an  individual  citizen  may 
abate  a  private  nuisance  injurious  to  him  when  he  could  also 
bring  an  action."  In  (jould  on  Waters  occurs  the  following: 
'^A  person  specially  injured  by  a  nuisance  may  lawfully 
enter  upon  the  premises  of  another  who  maintains  it,  for  the 
purpose  of  abating  it,  or  of  removing  the  obstruction  which 
is  the  cause  of  the  injury,  when  this  can  be  done  without  a 
breach  of  the  peace."  Under  this  rule  a  dam,  which  causes 
the  water  to  flow  l)ack  to  unreasonable  extent,  may  be 
removed,  so  far  as  necessary,  by  an  upper  appropriator 
whose  land  is  thereby  overflowed  without  his  license,  and  an 
obstruction  to  the  free  flow  of  the  water  to  or  from  a  mill 
may  be  removed;  an  artificial  channel  through  which  the 
water  is  unlawfully  diverted  may  be  filled  up.  ( Prescott  v. 
ir/i//e,  32  Am.  Dec.  266;  Colburn  v.  Richards,  7  Am.  Dec. 
1 60 ;   3  Blacikstone  Com.  220 ;   Kinney  on  Irrigation ,  sec.  243. ) 

XVIII.  The  jury  were  instructed  that  Raine  was  entitled 
to  take  the  water  which  was  rightfully  his  and  which  he 
then  actually   needed.     The  jury  could  not  have  failed  to 
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understand  that  the  actual  present  need  of  the  appropriator 
is  a  most  important  element  in  determining  his  rights.  . 

XIX.  It  is  respe<'tfully  submitted  that  not  only  has  apel- 
lant  waived  the  aHeged  misjoinder  of  tlie  eounterelaim,  but 
there  is  no  heading  or  assignment  in  tlie  notice  of  motion 
for  new  trial  or  the  assignment  of  errors  under  which  such 
an  objection  could  be  considered.  A  misjoinder  of  counter- 
claim is  an  error  in  the  pleadings  which  should  properly  be 
taken  up  ])y  appeal  from  the  judgment,  but  there  is,  and  at 
this  time  can  be,  no  appeal  from  the  judgment.  It  is  not  a 
verdict  against  law,  because  there  is  no  intimation  that  the 
jury  failed  to  obey  the  instructions  of  the  court.  It  is  not  a 
verdict  which  is  unsupported  by  the  evidence,  because  the 
court,  on  deciding  the  sufficiency  of  the  evidence,  must  con- 
sider all  the  testimony  in  the  case,  whether  properly  or 
improperly  admitted,  and  there  is  no  suggestion  that  the  tes- 
timonv  is  not  sufficient  to  sustain  the  verdict.  It  is  not  an 
error  in  law  occurring  at  the  trial  and  duly  excepted  to, 
be(*ause  no  ex(*eption  of  any  kind  was  taken  to  the  counter- 
claim. On  the  fact  that  appellant  has  waived  the  -alleged 
misjoinder  of  the  counterclaim,  and  the  niling  in  McGurn  v. 
Mrlnnis,  24  Nev.  873,  it  is  respectfully  submitted  that  the 
judgment  should  be  affirmed. 

lifgeiotr  &  Dorset/,  for  Appellant,  in  reply: 

I.  We  have  already  said  that,  where  the  verdict  is 
''against  the  law,"  the  particulars  wherein  it  is  against  law 
need  not  be  specified.  C'ounsel  for  respondent  seems  to  con- 
found subdivisicm  7  with  subdivision  G  of  section  3290,  C-om- 
piled  Laws,  and  ac(H)rdingly  (|uot(»s  from  the  Statutes  of 
1H93,  p.  89,  relating  to  motions  for  new  trial  undt^r  subdivi- 
si<m  7,  which  is  as  follows:  '^When  the  notice  designates, 
as  the  ground  of  the  moticm,  error  in  law  ()(»curring  at  the 
trial,  and  excepted  to  by  the  moving  party,  the  statement 
shall  specify  the  particular  errors  upon  whii^h  the  party  will 
rely."  Let  it  stand  admitted  that  the  party  moving  for  a 
new  trial,  so  far  as  he  relies  upon  "eiTors  in  law  oc^curring 
at  the  trial,"  must  have  excepted  to  such  error,  and  must 
specify  in  his  statement  the  particular  errors  upon  which  he 
will  rely  on  his  motion;   but  what  has  that  to  do  with  a  case 
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where  a  motion  is  made  under  sul)di vision  6,  upon  the  ground 
that  the  verdict  is  against  the  lawf  Section  'i217,  (Tcneral 
Statutes,  provides  that  the  verdict  sliall  be  vacated  and  a 
new  trial  granted  on  the  application  of  the  party  aggrieved 
for:  "Sixth — Insufficiency  of  the  evidence  to  justify  the 
verdict  or  other  decision,  or  that  it  is  against  tlie  law." 
Nowhere  in  the  statute  is  it  re<iuired  that  any  particular 
specifications  shall  be  made  when  the  motion  for  a  new  trial 
is  upon  the  ground  that  the  verdict  is  against  the  law;  not 
even  a  statement,  and  much  less  a  specification,  is  necessary 
when  the  error  complained  of — that  the  verdict  is  against 
the  law — appears  upon  the  face  of  the  judgment  roll,  or  the 
re(H)rd  before  the  court.  The  statute  does  not  rerjuire  the 
notice  of  intenticm  to  move  for  a  new  trial  to  state  upon 
what  it  will  be  ])ased,  or  to  do  more  than  '* designate  generally 
the  grounds  upon  which  the  motion  will  be  made."  (See 
Stats.  1898,  p.  88.)  In  this  respect  our  statutes  differ  from 
the  California  statutes.  See  section  6r)8,  C.  C.  P.,  which  does 
reiiuire  the  notice  to  state  upon  what  the  motion  will  be 
based.  •  Counsel  overlooks  the  difference  between  Nevada 
and  California  statutes,  or  he  would  not  rely  upon  California 
decisions  rendered  upon  a  statute  prescTibing  a  different 
pnx^edure. 

II.  It  does  scHMu  as  though  counsel  is  hard  pres.sed  for  a 
foundation  or  j)remises  from  which  to  argue  when  he  says,  on 
page  3  of  his  brief:  ''It  will  be  observed  that  there  is  no 
reference  (meaning  in  the  notice  of  intention  to  move  for  a 
new  trial)  whatever  to  the  pleadings,  to  the  minutes,  or  to 
the  offers  to  prove,  which  the  plaintiff  seeks  to  refer  to.'^  It 
is  never  necessary  to  refer  to  a  record  of  which  the  court 
must  take  judicial  notice,  and  whicdi  he  is  required  by 
express  law  to  examine  sua  sponte.  The  statute  in  relation 
to  the  motions  for  new  trials,  both  in  its  original  form,  and 
as  amended  in  1803,  which  counsel  had  before  him  and 
quoted  from  when  he  wrote  his  brief,  provides:  "On  the 
argument,  reference  may  also  be  made  to  the  pleading, 
depositions,  and  documentary  evidence  on  file,  testimony 
taken  and  written  out  by  a  short -hand  reporter  authorized 
to  make  same,  and  minutes  of  the  court.'^  Such  references 
to  the  pleadings  is  necessary  for  the  i)urp()se  of  ascertaining 
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the  issues  in  the  ease,  and  determining  the  correctness  of 
the  court's  nilings  upon  objection  to  the  evidence  upon  the 
tjround  that  it  was  irrelevant,  or  not  within  the  issues;  and 
whether  the  complaint,  or  counterclaim  is  sufficient  to  sup- 
port the  verdict  or  judj^nient;  and,  conseciuently,  whether 
the  verdict  or  judgment  is  against  the  hnv.  But  in  addition 
to  the  express  authority  of  the  statute  to  refer  to  the  plead- 
ings on  the  hearing  of  the  motion,  we  have  the  written  stipu- 
lation of  the  parties  on  file  herein  and  in  terms  made  a  part 
of  the  record,  dated  August  29,  1898,  which  provides: 
'■That  on  Saturday,  the  ;M)th  day  of  August,  1898,  at  4 
o'cl()(*k  p.  m.  of  said  day,  at  tlie  courtroom  of  said  court,  in 
the  (H)urthouse,  in  the  town  of  Eureka  and  State  of  Nevada, 
the  said  motion  of  the  plaintiff  for  a  new  trial  herein  shall 
he  called  for  a  hearing,  and  all  the  pleadings,  deeds  and  other 
documentary  evidence  on  file,  and  minutes  of  the  court  in, 
of  and  relating  to  the  said  cause  hereinafter  specifically 
mentioned  shall  be  deemed  there  referred  to  and  read,  and 
shall  constitute  without  further  statement  the  papers  to  be 
used  on  said  motion  and  on  appeal  from  the  order  granting 
or  refusing  a  new  trial.^'  The  vstipulation  then  proceeds  to 
enumerate  the  documents  and  exhibits.  In  short,  we  may 
say  that,  although  the  district  court  is  empowered  by  the 
statute  to  try  and  determine  the  (*ounterclaims,  it  can  only 
exercise  such  power  in  the  class  sanctioned  and  permitted  by 
the  statute.  The  jurisdiction  of  a  court  to  take  (»ognizance 
of  and  decide  a  counterclaim  cannot  be  arbitrarily  exercised, 
nor  exercised  at  all  save  within  the  power  and  limitations  of 
that  jurisdiction.  The  record  here  shows  that  the  action  of 
the  plaintiff  is  in  quare  claNsam  fregit — to  recover  damages 
for  breaking  into  plaintiff's  ch)se  and  incidentally  destroying 
his  property.  It  also  shows  that  defendant's  counterclaim 
seeks  affirmative  flow  of  defendant's  water.  This  being  a 
proceeding  not  according  to  the  course  of  the  common  law,  to 
be  exercised  under  the  conditions  and  in  the  special  man- 
ner prescribed  by  the  statute,  no  presumption  of  jurisdiction 
arises,  the  court  being,  as  we  have  shown,  quoad  hoc,  one  of 
special  or  inferior  jurisdiction  wherein  the  record  must  affirm- 
atively show  compliance  with  the  statute.  But  even  if  this 
were  not  so,  th(»  result  would  be  the  same,  because  all  presump- 
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tions  are  overthrown,  whatever  they  may  be,  by  showing:  tliat 
the  reeord  states  the  faets,  and  sueli  facts  ai'e  insuffieient  to 
jj^ive  tlie  eourt  jnrisdietion,  or  jurisdietion  is  nej^atived  by 
the  record.  {Elli(df  v.  Pinsol,  1  Pet.  328;  Hirknj  v.  Sff^tr- 
ari,  3  How.  750;  Galpin  v.  Pmjf,  IS  Wall.  350;  Sefflnneirv. 
Sit U Iran,  97  U.  S.  449;  Moore  v.  Edgefield  32  Fed.  50; 
Whifivell  v.  Barhier,  7  VeA.  54;  Falkner  v.  Christian,  51 
Ala.  459;  Pioneer,  etc.  v.  Maddux,  109  Cal.  540;  Harris  v. 
Hardeman ,  14  How.  344;  Justin  v.  Gaunt,  4  Or.  305;  Green- 
street  V.  Thornton,  GO  Ark.  374;  Richards  v.  lAtdd,  6  Sawy. 
40;  //rJ/n  v.  A>////,  34  C'al.  402;  Davidson  v.  rVf/r/.-,  7  Mont. 
101;  Moreij  V.  Morey,  21  Minn.  207;  A/r/.v  v.  Hudson,  29 
Minn.  27;  Stuyvesant  v.  Weil,  41  N.  Y.  App.  Div.  551;  F/vf- 
man  v.  Thompson,  53  Mo.  183;  Law  v.  Grammes,  158  111.492; 
C/^/rA-  V.  Thompson,  47  111.  2();  TV7///  v.  irr?//,  123  Pa.  St. 
545;  Withers  v.  Patterson,  27  Tex.  501 ;  and  nnmerous  other 
eases  cited  on  pa^e  1077  of  2d  ed.  Am.  &  Eng.  Ency.  of 
Law.)  Where  did  the  (»onrt  in  the  case  at  the  l)ar  find  its 
anthority  to  render  the  jud^iiient  ('om plained  of?  Upon 
what  authority,  or  established  mode  of  pro(*edure,  is  the  ver- 
dict of  the  jury  based?  Inasmuch  as  the  counterclaim  under 
consideration  neither  arose  out  of  the  transaction  set  forth 
in  plaintiff's  complaint  as  the  foundation  for  his  action,  nor 
was  connected  with  the  subject  of  plaintiff's  action,  it  was 
without  authority  of  law.  The  defendant  had  no  rig:ht  to 
file  it,  and  the  court  had  no  power  to  consider  it.  The  stat- 
ute is  the  ^'ant  and  measure  of  the  defendant's  rights,  and 
the  source  and  limitation  of  the  conrt's  power.  In  short,  it 
is  jurisdictional.  Supposing  this  state  of  facts:  A  agrees 
to  sell  to  H  certain  land.  He  refuses  to  make  conveyance. 
A  quarrel  ensues  and  B  strikes  A.  A  thereupon  sues  B  for 
assault  and  battery.  B  counterclaims  for  specific  perform- 
ance of  the  contract  of  sale  and  purchase.  The  '*  transaction" 
set  forth  in  A's  complaint  would  be  the  assault  and  battery — 
trespass  vi  et  arm  is.  B  wcmld  claim  the  assault  arose  out  of 
A's  refusal  to  make  his  dcM^d  to  the  land,  and  that  the  land 
is  subject  of  the  action — just  as  counsel  for  the  respondent 
here  claims  that  the  respondent's  entry  was  occasioned  by 
the  appellant's  interference  with  the  water,  and  that,  there- 
fore, the  water  is  the  subject  of  the  action.     But  is  it  not 
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evident  that  the  "transaction'^  in  A's  case  is  the  assault  and 
]>attery,  and  the  "transaction"  in  B's  counterclaim  is  made  up 
of  the  facts  constituting  A's  agreement  to  sell  the  land,  /.  e., 
the  contract — for  a  contract  is  a  transaction,  but  a  trans- 
action is  not  necessarily  a  contract?  {Roberts  v.  Donovan, 
70  Cal.  113.)  The  situation  supposed  is  precisely  similar  to 
the  one  under  consideration,  and  is  precisely  the  case  which 
Justice  Field,  in  Winsor  v.  McVeigh,  decides  does  not  give 
the  court  jurisdiction.  Justice  Field  says,  and  he  is  sup- 
ported by  this  court,  and  the  others  we  have  cited,  that  all 
courts  are  limited  to  particular  modes  of  administering  relief, 
and  have  no  power  to  transcend,  in  the  extent  or  character 
of  their  judgment,  the  law  which  is  applicable  to  the  partic- 
ular case. 

III.  It  is  no  answer  to  say,  as  we  have  shown,  that  the 
district  court  has  jurisdiction  over  suits  involving  the  appro- 
priation of  water.  It  does  have  such  jurisdiction  when 
invoked  in  the  manner  provided  by  the  law,  and  it  does  not 
have  such  jurisdiction  unless  it  is  acquired  according  to  the 
mode  governing  the  particular  case.  Nobody  will  disi)ute 
that  the  district  court  has  general  jurisdiction  to  try,  con- 
vict, and  execute  a  murderer.  But  where  can  be  found  the 
lawyer  who  has  the  temerity  to  assert  that  in  Nevada  a  man 
ac(*u8ed  of  murder  may  be  tried  upon  an  information?  Why 
not?  The  court  has  jurisdiction  over  the  offense,  and  has 
the  accused  before  it.  Why  cannot  a  jury  try,  convict, 
and  sentence  a  person  charged  with  felony  without  the  inter- 
vention of  a  jury?  Why  cannot  the  state,  in  an  action 
against  it  by  one  of  its  property  owners  for  breach  of  con- 
tract, counterclaim  for  unpaid  taxes,  or  for  contempt  of  one 
of  its  courts?  The  reason  is  plain  and  nnanswerable.  It  is 
because  the  court  must  proceed  according  to  the  established 
mode  of  procedure  governing  each  class  of  cases.  It  is 
because  the  court  is  not  authorized  to  exert  its  power  in  that 
way.  The  invalidity  of  the  counterclaim  is  not  waived  for 
the  further  reason  that  it  does  not  state  facts  sufficient  to 
constitute  cause  of  action.  If  no  demurrer  be  interposed  it 
makes  no  essential  difference,  since  the  defect  goes  to  the 
sufficiency  of  the  statement  of  facts  to  constitute  a  cause  of 
action,  and    such  defect  cannot   })C  waived  by  a  failure  to 
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demur;  it  cannot  be  eured  by  the  verdict.  Such  a  com- 
plaint will  not  sustain  a  judjfment.  (Barron  v.  Frink,  30 
(^al.  486-489:  Frisch  v.  Cnln\  21  Cal.  78;  Halhrk  v.  Jaa- 
(hn,  34  Cal.  173:  Rirlmrdsy.  Travfhrs'  Ins,  Co.,  80  Cal.  oOG; 
Cnrfis  v.  Hachmnn,  84  Cal.  21(5:  />w  Brufz  v.  Jessnp,  70  Cal. 
78;  AVw  V.  HalUdmj,  110  (^al.  33.');  Hurhy  \.  Rijan,  119 
(^al.  72;  Richards  v.  /.^/k/  rv>.,  IIT)  Cal.  643 ;  7>w/^^  v.  Khn- 
ph,  121  Cal.  r)81;  Van  Valfn  v.  TMpham,  13  How.  Pr.  24:); 
Harris  v.  Harris,  10  Wis.  467;  Tt^rriiory  v.  Virginia  Co., 
2  Mont.  101;  ir//fWf>rv.  F/om/  Jf///  and  Min.  Co.,  9  Nev. 
2.')4,  258;  Marshall  v.  f/o/r/fw  fV^fYf  .V/w.  Co.,  16  Nev.  177; 
liarflerv.  Crazier,  17  Johns.  (N.  Y.)  449:  Stnith  v.  Carry, 
16  111.  149;  .l/w;r^  v.  irrff/f,  8  Kans.  390;  Gould  v.  Kflly, 
10  N.  II.  564;  Affsfin  v.  Goodrich,  49  N.  Y.  268;  Williams  v. 
Hingham  Co.,  4  Pink.  345;  Hardin  v.  Emmons,  24  Nev.  329, 
334.)  In  ^^/rrow  v.  Fr/wA-,  30  Cal.  486,  the  court,  on  pa^e 
489,  says:  '* There  is  no  rule  of  law  better  settled  than  that 
the  allegation  and  proofs  must  correspond,  and  though  suf- 
ficient may  be  proved  to  entitle  the  plaintiff  to  recover,  yet, 
unless  the  complaint  contains  facts  constituting  a  cause  for 
action,  a  recovery  and  judgment  in  the  action  cannot  be  sus- 
tained." A  party  can  neither  prove,  nor  if  proven  can  he 
recover  upon,  a  cause  of  action  defferent  from  that  pleaded. 
((hven  v.  Meade,  104  Cal.  179,  182-3;  Heinlein  v.  Heilhorn, 
71  Cal.  557,  563;  Xoonan  v.  Xanan,  76  Cal.  44,  48;  Daley 
V.  Ruse,  86  Cal.  115,  117,  118;  Yates  v.  James,  89  (^al.  474, 
477;  Reed  v.  Xorfon,  99  Cal.  617,  619,  620:  Patterson  v.  C. 
a-  G.  T.  Ry.,  49  Mich.  184,  186,  189;  Luce  v.  Foster,  42  Neb. 
818;  Gage  v.  Cartis,  122  111.  520.)  As  we  have  shown,  it  is 
no  answ'cr  to  say  that  the  phmding  is  supported  by  the 
proofs  if  the  pleading  itself  is  unauthorized.  In  su(^h  (♦ases 
the  allegaticms  of  such  unauthorized  pleadings  are  irrelevant 
and  immaterial,  and  conse^iuently  any  finding  based  upon 
them  is  outside  the  issue. 

IV.     We  submit  that  u])()n  principle,  because  a  counter- 
claim is  a  creature  of  the  law  and  exists  onlv  bv  the  virtue 

■  • 

of  statutory  law  (22  Am.  &  Eng.  Kncy  of  Law,  1st  ed.  p.  373), 
under  the  conditions  and  limitations  of  section  3142  of  the 
Compiled  Laws  and  under  the  decision  we  referred  to,  it  can 
make  no  difference  how  or  wh(»n  the  objection  we  argue  is 
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made.  If  a  ooraplaint  or  counterclaim  is  filed  in  a  cause 
which  sets  forth  facts  not  authorized  hv  law,  such  facts  are 
not  in  the  <*ase:  they  are  irrelevant;  they  are  immaterial; 
they  are  surplusagfe;  they  are  nothing;  they  may  go  unheeded. 
They  are  not  facts  at  all,  legally  considered.  They  w^ill  not 
support  a  verdict  nor  sustain  a  judgment  because  they  are 
not  sufficient  to  constitute  a  cause  of  action.  The  cause  of 
action  set  up  in  the  respondent's  counterclaim  neither  arose 
out  of  the  transaction  set  forth  in  the  appellant's  complaint, 
nor  is  it  "(*.onnected"  with  the  subject  of  plaintiff's  action, 
a(*cording  to  the  provisions  of  section  8142  of  our  Compiled 
Laws;  therefore  it  did  not  state  facts  suflficient  to  constitute 
a  substantive,  affirmative  cause  of  action  in  favor  of  the 
appellant  to  be  tried  and  determined  as  a  counterclaim,  or 
to  vi^i^t  the  court  with  jurisdiction  to  try  the  issues  it  created. 
For  these  reasons  it  could  not  form  basis  of  a  judgment  in 
appellant's  favor,  even  if  the  allegations  of  fact  constituting  it 
had  been  expressly  admitted  to  be  true,  or,  being  put  in  the 
issue,  had  been  found  by  a  jury  in  favor  of  appellant.  If 
the  facts  alleged  as  a  cimnterdaim,  admitting  them  to  be 
true,  do  not  constitute  a  cause  of  action  which  can  be  made 
available  in  that  action,  it  must  be  rejected.  And  to  same 
effect  are  Barron  v.  fV/wA' 30  Cal.486;  Territory  y.Virgitiia 
Road  Co..  2  :Mont..9(),  1(K);  Harrh  v.  Harris,  10  Wis.  412; 
and  other  ca.ses  cited  on  page  80  of  this  brief.  A  counter- 
claim, as  we  have  seen,  is  more  than  an  answer,  and  differs 
from  a  mere  defense.  It  is  a  substantive,  aflirmative  cause 
of  action  in  favor  of  the  defendant,  which,  in  case  of  tort, 
is  only  permitted  when  it  arises  either  out  of  the  transaction 
set  forth  as  the  foundation  of  the  plaintiff's  claim,  or  is  con- 
nected with  the  subject  of  the  plaintiff's  action.  That  is  to 
say,  there  are,  in  effect,  two  causes  of  action  before  the 
eourt  in  the  same  suit,  both  arising  out  of  the  same  trans- 
action, or,  at  least,  that  of  the  defendant  being  connected 
with  the  subje(*t  of  the  plaintiff's  action.  Each  party  claims 
affinnative  relief  against  the  other.  Both  parties  are,  in  a 
sense,  plaintiff's  and  both  defendants.  The  answer  contain- 
ing the  counterclaim  is,  in  pleadings,  treated  like  a  (•om- 
plaint.  Each  party  claims  affirmative  relief  against  the 
other.     (Pomeroy's  Code  Remedies,  sec.  738.) 
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V.  The  transaction  set  forth  in  plaintiff's  complaint  is 
'*that  which  was  done"  (Webster's  Diet.)  by  the  defendant. 
It  was,  specifically,  that  act  of  the  defendant  which  the  plain- 
tiff complained  of  as  affecting  and  infringing  his  legal  rights. 
It  was  nnlawfnlly  breaking  his  close,  and  injuring  his  lands 
and  crops.  The  complaint  purports  to  give  a  history  of  one 
occurrence,  and  no  more.  The  history  embraces  what  was 
done  on  the  occasion  referred  to.  Wliat  was  then  done  was 
the  '*  transaction"  set  forth  in  complaint  as  the  foundation 
of  the  plaintiff's  claim.  The  transaction  alleged  in  the  com- 
plaint is  "the  defendant  unlawfully,  maliciously,  and  with 
fon^e  and  violence  entered  into  and  upon  said  ranch,  and 
unlawfully  and  mali(nously,  with  force  and  violence,  broke 
down  and  destroyed  small  dams."  Certainly  the  respond- 
ent's cause  of  action,  if  he  has  any,  did  not  arise  out  of  that 
transaction;  it  did  not  arise  out  of  his  own  entry  upon  the 
plaintiff's  premises.  In  the  case  at  bar  the  "transaction" 
set  forth  as  the  foundation  of  appellant's  claim  was  the 
illegal  entry  of  respondent.  Is  it  necessary  for  us  to  argue 
that  the  respondent's  cause  of  action,  as  set  forth  in  his 
counterclaim,  did  not  arise  out  of  his  own  trespass — the 
"transaction"  complained  of  by  the  appellant?  Is  it  not 
clear  that  whatever  the  appellant  did  in  relation  to  the 
obstruction  of  water  preceded  what  the  respondent  did?  If 
it  is  really  true  that  the  appellant  impounded  water  to  which 
the  respondent  had  a  right,  he  must  have  done  so  before  the 
respondent  entered  appellant's  i)remises.  Manifestly  this  is 
true,  or  there  would  have  been  no  nuisance  already  created 
or  maintained  for  the  resj)ondent  to  abate.  In  fact,  the 
counterclaim  shows  that  the  appellant's  dams  were  built  and 
the  flow  of  the  water  interfered  with  weeks  before  the  defend- 
ant took  the  law  in  his  own  hands  and  redressed  his  own 
alleged  wrongs.  In  short,  the  appellant  obstructed  the 
respondent's  water  (assuming  he  did).  That  was  one  trans- 
action. The  respondent  afterward  entered  the  appellant's 
(*lose  to  remove  the  oljstruction.  That  was  another  trans- 
action. It  is  true  that  if  the  api)ellant  had  not  built  his 
dams,  the  respondent  would  not  have  cut  them;  if  the  appel- 
lant had  not  held  back  the  water,  the  respondent  would  not, 
Ix'cause  ho  could  not  hnvo  flooded  his  lands  and  destroved 
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his  crops  with  it.  In  a  word,  it  may  stand  admitted  that  the 
'^.transaction"  complained  of  by  respondent  in  his  counter- 
claim— the  obstruction  of  the  water — led  to  or  was  the  cause 
of  '*  transaction"  complained  of  by  the  appellant — respond- 
ent's trespass,  but  it  never  can  be  said  that  the  obstruc^tion 
arose  out  of  the  entry;  that  the  transaction  complained  of 
by  the  Appellant  arose  out  of — that  is,  it  resulted  from — the 
transaction  complained  of  by  the  respondent.  Appellant's 
cause  of  action  had  its  origin  in — it  resulted  from — the* 
respondent's  entry,  his  alleged  trespass.  The  respondent's 
cause  of  action,  his  counten^omplaint  was  based  upon — it 
arose  out  of  and  resulted  from — the  alleged  interference 
with  the  flow  of  Pine  creek  by  appellant.  Those  two  '^trans- 
actions," those  two  '* matters  or  affairs,"  those  two  '^acts  or 
events,"  those  two  "facts  or  circumstances,"  were  independ- 
ent, distinct,  and  disconnected  invasions  by  each,  upon  the 
alleged  rights  of  the  other.  {Mulherfier  v.  A'ofM/^,  G2  VV^is. 
:)G3-4;  Marl'H  v.  Tom  kins,  27  Pac.  G.) 

VI.  There  is  but  one  further  test  of  the  validity  of  the 
counterclaim  left:  Does  it  fall  within  the  second  class  in 
the  first  subdivision  of  section  *]142f  The  statute  authorizes 
a  counterclaim  which  arises  out  of  a  cause  of  action  which  is 
connected  with  the  "subject  of  the  action."  What  is  the 
meaning  of  the  phrase  "subject  of  the  action"?  In  actions 
arising  in  <'ontra<tt  it  is  comparatively  simple  to  determine 
what  constitutes  the  subject  of  the  action.  It  is  more  difli- 
cult  in  actions  sounding  in  tort.  (\)unsel  for  respondent,  on 
page  '32  of  his  brief,  affirms  that  Bliss,  in  his  work  on  Code 
Pleadings,  at  page  12G,  says  the  subjec^t  of  the  action  "is  that 
in  regard  to  which  the  action  is  brought."  This  is  mislead- 
ing, because  it  was  not  intended  by  Mr.  Bliss  to  (»over 
cases  of  tort.  What  the  author  does  sav  in  that  connection 
is:  "In  an  action  to  recover  the  possession  of  land,  the  sul)- 
ject,  or  that' in  regard  to  which  the  ac^tion  is  brought,  is  the 
land."  Of  course  the  land  is  the  subjec^t  of  an  action  to 
recover  its  possession,  and  so  would  chestnuts  be  the  subject 
of  an  action  to  recover  their  possession,  ])ut  there  can  be 
nothing  more  stale,  flat  and  unprofitable  than  their  intro- 
duction to  a  case  not  brought  for  that  purpose.  However,  if 
in  an  action  to  recover  the  poss<*ssion  of  land  the  land  is  the 
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subject  of  the  action,  so,  for  the  same  reason,  will  water  be 
the  subject  of  an  action  brought  to  o})tain  its  use,  or  ascer- 
tain its  priority  as  to  appropriation.  In  other  words,  as  is 
said  bj*  Bliss  on  Code  Pleadings,  page  12(5,  it  is  the  '*  matter 
or  thing  concerning  which  the  controversy  has  arisen." 
When  it  is  said  that  the  rights  of  several  parties  to  plead  a 
counterclaim  must  be  recipro(*al,  it  is  of  course  meant  that 
if  the  defendant  relied  on  tlie  facts  stated  in  his  counter- 
claim, the  plaintiff  could  have  ccmnterclaimed  by  setting  up 
the  fa<»ts  alleged  in  his  complaint.  Now,  considered  by  this 
test,  if  Raine,  as  prior  appropriator,  had  sued  Ennor  for 
damages  for  obstructing  the  flow  of  water  to  his  land,  could 
Ennor  have  counterclaimed  by  setting  up  Raine's  trespass 
upon  Ennor' s  lands?  Clearly  not,  })ecause  Ennor's  interfer- 
ence with  the  water — the  transaction  complained  of — did  not 
arise  out  of  Raine' s  trespass,  nor  would  Raine' s  trespass — 
his  invasion  of  Ennor' s  right  to  undistur])ed  possession  of 
liis  lands — be  connected  with  the  subject  of  his  action,  which 
would  be  the  water.  Evidently  counsel  for  the  respondent 
does  not  wholly  approve  the  good  republican  doctrine  of  reci- 
procity. The  "subject  of  the  action'^  in  this  case  was  created 
by  the  plaintiff,  the  appellant,  and  not  the  defendant,  and 
not  by  the  defendant,  the  respondent.  That  subject  (the 
action  being  quarf  rlfntstim  f regit)  is  the  right  of  property — 
the  right  to  exclusive  possession — violated  by  the  entry  of 
respondent;  and  it  is  manifest  that  appellant  was  entitled  to 
recover  in  absence  of  justification,  even  if  every  allegation 
of  special  or  conse(]uential  damages  were  disproved.  {How- 
Hl\.  Thompson,  2  Hill  (S.  (\)  470;  Harris  v.  Sneeded.  104 
N.  C.  :369;  Harris  v.  Randolph  Hanh\  GO  N.  E.  1020,  157  Ind. 
120;  tiufiden  v.  Maf/nolia  Mffal  Co.,  68  N.  Y.  Supp.  H09,  and 
cases  there  cited.) 

VII.  We  have  said  that  the  forcible  and  unlawful  entrv  of 
defendant  constituted  at  once  the  "  transaction  "  complained  of, 
and  the  "subject'^  of  plaintiff's  action,  (^ounsel  for  respcmd- 
ent  takes  issue  with  us,  and  says  the  courts  hold  otherwise. 
We  think  not,  and  after  a  (careful  analysis  of  his  authorities 
and  reexamination  of  those  we  relied  upon,  we  not  only 
reaffirm  that  statement  with  great  confidence,  but  are  con- 
vin(^cd  tliat  we  have  practically  demonstrated  its  correctness. 


Oct.  1903]  Ennor  v.  Raine.  203 

ArKunient  for  Appellant,  in  Keply. 

When  the  character  and  purpose  of  this  action  are  considered, 
we  think  tliat  no  other  rational  conclusion  is  possible.  Any 
interference,  however  slight,  w^hich  unlawfully  disturbs 
another  in  the  enjoyment  of  his  property,  is  a  trespass. 
{Rami  V.  Sargenf,  23  Me.  326;  39  Am.  Dec.  625.)  Forcible 
disturbance  of  peaceable  possession  is  a  trespass;  and  an 
action  therefor  involves  no  question  of  title.  To  disturb  a 
pea(*eable  possession  is  a  trespass  irrespective  of  ownership. 
(XeuTomh  v.  Iririn,  55  Mich.  620.)  It  cannot  be  doubted 
that  the  transaction  which  was  the  foundation  of  plaintiff's 
action  was  made  up  of  the  facts  which  constitute  the  tres- 
pass. The  '^transaction,"  then,  was  the  trespass  of  the 
defendant.  The  "subject"  of  the  action  is,  as  said  by  Bliss 
(sec.  126),  "the  matter  or  thing  concerning  which  contro- 
versy has  arisen,"  or  "that  in  regard  to  which  the  action  is 
brought."  The  controversy  arose  here  over  the  defendant's 
trespass.  That  was  the  thing  in  regard  to  which  the  action 
was  brought.  It  was  the  plaintiff's  right  to  exclusive  pos- 
session of  his  land  and  violation  of  that  right,  or  the  entry  of 
defendant,  that  caused  the  controversy,  and  that  constituted 
the  ''subject"  of  the  action. 

VIII.  The  counterclaim  is  unauthorized,  illegal — a  fugi- 
tive document.  It  stated  no  cause  of  (counterclaim,  conferred 
no  jurisdiction.  It  was  a  mistake  to  interpose  it,  to  hear  it, 
to  determine  it.  Upon  it  a  judgment  has  been  entered  whi(»h 
is  without  support  in  a  valid  pleading.  The  appellant  is 
entitled  to  a  new  trial.  Tiie  objections  of  the  respondent 
are  purely  technical,  and  are  unsupported  ])y  any  authority 
applicable  to  the  Nevada  Statutes  regulating  pleadings,  or 
procedure  relating  to  new  trials.  The  offer  of  certain  evi- 
dence in  rebuttal,  tending  to  defeat  the  respondent's  affirm- 
ative c^se,  was  sufficient,  and  the  assignment  under  the 
excepticm  is  ample.  If  any  portion  of  evidence  is  admissible, 
its exclusicm  constitutes  error.  (Hoard  of  EdHcafion  v.  Keeuan, 
55  Ual.  642,  647-S;  Coveny  v.  Half'.  49  Cal.  552.) 

IX.  It  is  well  settled  that  oik*  who  goes  ujxin  the  premises 
of  another  uiuler  authority  of  law  and  does  an  unwarrantable 
act,  or  in  any  manner  abuses  his  authority,  becomes  at  once 
a  tivspasser  ah  initio.  (26  Am.  &  Eng.  Ency.  Law,  ]).  598.) 
So  that — when  it  is  borne  in  mind  that  a  party  injured  by 
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a  nuisance  cannot  go  further  than  he  could  maintain  an 
action  at  law;  that  he  must  not  l)e  guilty  of  excess,  under 
penalty  of  becoming  a  trespasser  ah  initio;  that  he  acts  at 
his  peril,  and  is  answerable  for  all  damages  when  he  errs  in 
judgment,  and  that  there  must  be  some  necessity  for  private 
abatement  to  justify  unlicensed  intrusion  upon  the  lands  of 
another — we  submit  that  the  court  erred  in  sustaining  the 
objections  of  defendant  to  the  (juestions  set  out  on  page  89 
of  the  statement.  The  questions  in  cross-examination  of 
respondent  which  we  have  referred  to  were  in  relation  to  an 
absolutely  proper  subject  of  intiuiry,  and  the  jury  should 
have  been  informed  whether  the  respondent's  entry  was 
really  necessary  and  in  good  faith,  or  whether  he  had  ample 
time  and  opportunity  to  appeal  to  the  court  to  redress  his 
real  or  fancied  wrongs,  and  acted  arbitrarily  and  maliciously. 
X.  Assuming,  pro  har  vice,  that  the  (juestion  of  prior 
right  was  in  the  case,  and  that  respondent's  several  instruc- 
tions were  interdependent,  instead  of  distinct,  unconnected 
charges  upon  the  law  taken  as  applicable,  they  still  do  not 
by  any  means,  either  considered  severally  or  as  a  whole, 
charge  the  jury  upon  the  law  of  appropriation  which  meas- 
ures the  claimant's  right  to  the  use  of  water.  How  could  the 
jury  know,  from  the  instructions,  that,  to  constitute  a  valid 
appropriation,  there  must  be  an  actual  diversion  from  the 
natural  stream  with  intent  to  apply  it  to  some  beneficial  pur- 
l)ose,  followed  by  an  actual  application  of  the  water  to  the 
use  designed  within  a  reasonable  time,  and  that,  when  irri- 
gation is  the  purpose,  the  right  thus  acquired  is  limited  by 
the  further  rule  that  such  appropriator  is  only  entitled  to  the 
(juantity  of  water  necessary  for  the  proper  irrigation  of  his 
(^rops?  The  rule  is  thus  clearly  stated  in  Xevada  Difch  Com- 
pany V.  Bennett,  4.")  Pac.  472,  where  the  court,  on  page  479, 
says:  "Let  us  first  get  a  clear  idea  of  the  elements  Avhich 
center  into  and  go  to  establish  a  valid  appropriation  of  the 
waters  of  a  public  stream  to  a  l)enefi(*ial  purpose.  The  rule  is 
concisely  laid  down  by  Mr.  Justice  Moore  that,  in  approjui- 
ation  of  water,  three  elements  must  always  exist:  First,  an 
intent  to  apply  it  to  some  beneficial  use  existing  at  the  time 
or  (contemplated  in  the  future.  Second,  a  diversion  from  a 
natural    stream  by  means  of  a  ditch,  canal,  or  some  other 
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struclure;  and,  third,  an  application  of  it  within  a  reason- 
able time  to  some  useful  purpose.'*  {Union  M.  cf*  M.  Co.  v. 
Danghfrg,  81  Fed.  73-94-5;  Low  v.  Rizor,  37  Pae.  82,  84; 
Vnnner's  High  Line  Canal  Co.  v.  Sonthivorth,  21  Pae.  1228; 
Downing  Y.  AgricnlfHral  Ditch  Co.,  39  Pac.  336,  338;  Xichols 
V.  Mcintosh,  19  Colo.  22;  34  Pac.  278,  281;  Low  v.  Schiffcr, 
24  Or.  239;  33  Pac.  678,  680;  Becker  v.  Marble  Creek,  15 
rtah,  225;  49  Pac.  893;  Riverside  v.  Sargeyit,  112  Cal.  230; 
Maerin  v.  Becknell,  7  Cal.  262;  McKinney  v.  Smith,  21  Cal. 
374. ) 

XL  Where  are  the  jury  told,  by  any  or  all  of  the  instnic- 
tiims,  that  nothing  short  of  intent  to  use,  a  diversion  from 
the  stream,  an  assumption  of  absolute  control  over  the  flow, 
and  an  application  of  the  water  diverted  to  a  beneficial  use, 
(constitutes  appropriation?  What  is  there  to  inform  the  jury 
that  these  principles  underlie  and  control  the  whole  doctrine 
of  appropriation?  The  streams  of  the  state  belong  to  the 
state,  subject  to  the  right  to  use  economically  for  beneficial 
purposes.  The  claimant's  right  is  strictly  usufructuary  and 
not  in  any  respect  proprietary.  In  other  words,  the  right  of 
an  appropriator  is  not  absolute,  but  exists  only  snh  modo. 
It  is  commensurate  with  his  necessities,  is  limited  by  his 
original  appropriation,  and  lasts  only  while  such  necessities 
continue,  to  be  resumed  when  they  arise  again.  It  is  a  right 
intermittent  in  its  character,  ever  recurring  in  perpettunn. 
As  a  man  can  only  acquire  a  right  to  use  water  for  beneficial 
purposes  he  cannot  take  more  than  is  necessary;  he  cannot 
be  '*  extravagantly  prodigal  while  dealing  with  this  peculiar 
bounty  of  nature."  He  is  only  entitled  to  the  amount  he 
needs  when  reasonably  and  economically  used. 

XII.  An  appropriator  cannot  adopt  an  extravagant  or 
wasteful  system  of  irrigation  if  it  is  harmful  to  the  just 
claims  of  others,  or  stands  in  the  way  of  the  progress  and 
development  of  the  state's  resources.  Paramount  publico 
policy  requires  a  careful  economy  of  the  supply.  The  rule 
which  holds  that  all  the  water  of  a  stream  not  appropriated 
for  a  useful  purpose  is  subject  to  needs  of  a  second  appro- 
priator applies  to  the  case  of  an  appropriation  for  a  certain 
period,  or  periods,  of  time.  The  remaining  portion  of  the 
time   leaves  the  water  free  for  anothcT  claimant  and    use. 
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These  priiieiples  are  de(luei))le  from  the  deeisions  dealing 
with  the  appropriation  of  water,  and  liave  been  crystallized 
into  statnte  law  by  the  legislature  of  Nevada.  (Comp.  Laws 
19(K),  s(H's.  XA,  .'jr)6,  :{r)7;  Mnftis  v.  Hosmer.  ()2  Pac.  17,  19; 
Hoeder  v.  Stein.  2:{  Nev.  1)2,  96;  GotelU  v.  Ga nielli,  26  Nev. 
:i82,  89  Pae.  S,  9;  Medano  Diich  Co.  v.  Adams,  68  Pae.  481; 
Wiggins  v.  MHscHplabe  L.  c(*  W.  Co,,  118  Cal.  195;  Stroble  v. 
AVrr  Nf//^  Tf^,  164  N.  Y.  808;  *SV///  lAike  Cifg  v.  »SV///  Ixike 
City  c('  Kler.  Power  Co.,  67  Pac.  678,  677;  Long  on  Irr.  sec. 
IH,  p.  '^^iS;  Harris  v.  Harrison,  !)8  Cal.  676,  681,  682;  Frey  v. 
Loirden,  70  Cal.  .").')(),  7y7u\  Elliott  v.  W hi f more,  87  Pac.  461, 
462;  Tohnan  v.  Casey,  18  Pac.  669,  672;  City  of  Salem  v. 
Salem  Flouring  .Uill,  7  Pac.  497,  r)0r)-r)06;  Smith  v.  Corhett, 
116  Cal.  587,  592;  Jones  v.  Conn,  64  Pac.  855,  858;  Xafoma 
Water  d'  Jf/M.  (V>.  v.  Hancock,  101  Cal.  42,  49,  50;  85  Pac. 
884,  886-7;  Ortman  v.  7>/.r^/«,  18  Cal.  84;  Smith  v.  (fHara, 
48  Cal.  876;  *SV/)*^/  /Vw/f/  Water  Works  v.  Peralta,  118  Cal. 
44;  Barnes  v.  Sahron,  10  Nev.  217,  245;  Salina  Creek  Irr. 
Co.  v.  *SV///«Y/  ASVorj;-  CV>.,  7  Utah,  460;  27  Pac.  578.)  In  tak- 
ing or  saving  exceptions  to  instructions  given  or  to  refusal 
to  give  instructions  re<| nested,  no  grounds  of  objection  or 
reason  for  the  excei)ti<>n  need  be  specified;  and  herein  the 
exceptions  of  the  appellant  M-ere  sufficient. 

XIII.  In  Sharon  v.  Minnock,  6  Nev.  382,  cited  and  (quoted 
from  by  the  <*ourt  in  McGnrn  v.  Mclnnis,  supra,  the  appellate 
(M)urt  merely  recommended  the  well-established  principle  that 
"a  party  objecting  to  the  admission  of  evidence,  must  specify 
the  ground  of  his  ol)jection  when  the  evidence  is  offered,  and 
will  be  (H)nsidered  as  having  waived  all  objections  not  so 
specified."  {People  v.  Manning,  48  (^al.  835.  888;  State  v. 
Jones,  7  Nev.  408,  415;  Croker  v.  Carpenter,  98  Cal.  418,  421- 
422;  People  v.  Foo,  112  Cal.  17,21-24;  State  v.  Leehmnn,  2 
S.  Dak.  171,  185;  49  N.  W.  K.  8,  7.)  Or,  stated  in  other 
words,  the  principle  is  this:  A  party  w^ill  not  be  permitted 
to  change  the  ground  of  his  objection  taken  in  the  trial 
(jourt  and  assume  another  on  appeal.  (People  v.  McCauley, 
45  Cal.  146,  148;  State  v.  Leehman,2  8.  Dak.  171,  185;  49 
N.  W.  K.  8,  7.)  "He  cannot  change  his  base  after  an 
appeal.''  {Garland  v.  Whole  Bass,  20  Iowa,  271.)  In  fine, 
the    theory    upcui    which   a   cas<*   is   tried   in  the   nisi  prins 
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tribunal  must  be  carried  on  thix)ugli  the  court  of  last 
i-esort.  In  this  regard  what  is  said  in  Elliott^ s  Genl.  Pr. 
vol.  I,  sec.  140,  is  pertinent  here.  There  the  learned  authors 
say:  '*The  theory  upon  which  a  cause  is  tried  continues 
until  the  end,  even  though  the  case  goes  to  the  court  of  last 
resort.  This  rule  is  adhered  to  with  great  strictness.  The 
rule  is  necessary  in  order  to  secure  justice  by  preventing 
parties  from  shifting  ground  and  from  misleading  their 
opponents  and  the  trial  court."  (See  Elliott,  (tcu.  Prac,  sees. 
87,  91.)  Ency.  PI.  &  Prac.  vol.  VIII,  203,  ef  seq.,  deals  with 
exceptions  to  instructions  given.  But,  at  pages  2r)6-2r)7,  the 
text  writer  says:  ''This  rule — that,  in  order  to  have  instruc- 
tions given  or  the  failure  to  give  them  reviewed  on  appeal, 
an  exception  must  be  saved — has  been  modified  or  altogether 
abrogated  by  statute  in  some  jurisdictions.'-  (In  the  notes, 
page  257,  the  writer  mentions  the  states  where  the  rule  has 
))eeii  either  modified  or  abrogated.) 

XIV.  As  w^ell  observed  in  Elliott  on  Appellate  Pro.  (sec. 
827),  the  idea  that  the  purpose  of  exception  is  to  afford  the 
nisi  priuH  judges  an  opportunity,  a  sort  of  locus  penitential 
to  correct  any  error  into  which  they  may  have  fallen,  is 
more  fanciful  than  real,  and  is  not  sanctioned  by  the  experi- 
ence of  the  bench  and  bar.  It  often  happens  that  a  motion 
for  a  new  trial  is  made  and  submitted,  while  not  so  in 
terms,  yet  in  reality  pro  fonna,  with  the  exception  of  seeking 
recourse  to  the  tribunal  of  dernier  resort.  The  reports  will 
show  a  greater  percentage  of  decisions  reversing  orders  deny- 
ing a  new  trial  than  of  decisions  aflirming  orders  granting  a 
new  trial.  Indeed,  it  is  usually  understood  that  exceptions 
are  saved  for  the  purpose  of  having  the  rulings  complained 
of  reviewed,  not  by  the  nisi  prins  court,  but  by  the  appellate 
tribunal.  And  such  is  the  object  accomplished  where  a  bill 
of  exception  is  saved,  and  an  appeal  is  taken  thereon  on  the 
judgment  roll  without  moving  for  a  new  trial  in  the  lower 
court.  In  Mallett  v.  Swain,  56  Cal.  171,  the  court  refused  to 
give  certain  instructions  asked  by  the  defendant's  counsel. 
In  the  language  of  the  appellate  tribunal  (56  Cal.  172-173) : 
'*The  court  then  proceeded  to  give  instructions;  the  jury 
then  retired,  and  immediately  afterwards  defendant's  counsel 
asked  the  court  to  note  an  exception  to  the  refusal  to  givc^ 
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tlie  instructions  asked.  Plaintiffs  objected,  that  the  excep- 
tion should  have  been  taken  before  the  jury  retired,  and  the 
objection  was  sustained.  This  refusal  to  j^ive  the  instruc- 
tions is  implied  as  error."  "It  is  not  necessary  to  pass  upon 
the  correctness  of  the  instructions.  The  statute  requires 
that  an  exception  l)e  taken  at  the  time  of  the  rulinjj. 
This  was  not  done.  It  was  not  error,  therefore,  to  refuse  to 
note  an  exception  at  a  subseciuent  time.  There  was  ample 
time  after  the  ruling,  and  before  the  jury  retired,  to  have 
taken  an  exception."  ((iaronite  v.  Williamson,  108  Cal. 
1.3."),  141.)  The  instructions  of  the  court  are  the  law  of 
the  case.  {Liml  v.  Closs,  88  Cal.  6,  11.)  No  grounds  or 
reasons  need  be  assigned  as  the  basis  for  an  exception  to  a 
ruling  or  decision  of  the  court  in  refusing  to  give  an  instruc- 
tion, or  a  number  of  instructions,  as  requested  by  the 
exceptant. 

XV.  The  cases  <'ited  by  the  <»ourt  in  McGuni  v.  Mrlnnia, 
supra,  do  not  sui)port  the  doctrine  claimed  for  it.  In  Ijohdell 
v.  Hall,  ^  Xev.  .")()7,  there  was  no  ex(*eption  taken  by  either 
party  to  the  giving  of,  or  refusing  to  give,  any  instructions. 
In  Sharon  v.  Miunork,  6  Nev.  882,  the  sufficiency  of  the 
exception  there  taken  to  the  overruling  of  an  objection  to 
evidence  was  not  questioned.  It  was  only  held  that  the 
exceptant  could  not,  on  appeal,  rely  upon  the  ground  of 
objection  not  specified  as  the  l)asis  for  the  exception  in  the 
nisi  prius  (»ourt.  In  Rosina  v.  Trowbridge,  20  Nev.  105, 
while  the  rec^ord  showed  an  exception,  tlie  validity  of  which 
as  to  form  was  not  assailed,  there  was  no  foundation  for 
exception,  inasmuc-h  as  the  record  failed  to  show  any  objec- 
tion to  the  introduction  of  evidence  whic^h  was  the  matter  in 
controversy  in  the  appellate  court. 

XVI.  The  objection  that  a  counterclaim  does  not  fall 
within  the  limitations  of  section  3142  of  the  Compiled  Laws, 
is  not  waived  by  failing  to  demur,  or  to  move  to  strike  it  out, 
or  to  object  to  evidence  under  it.  Its  vice  is  inherent — juris- 
diction Al ,  and  may  be  shown  in  any  court.  On  page  9  of 
his  brief  counsel  for  resp(mdent  (tails  attention  to  our  state- 
ment on  page  11  of  our  opening  brief  that  "the  objection 
that  a  counterclaim  is  involved  is  never  waived;  it  may  be 
taken  at  any  time,"  and  denies  tliat  it  is  sustained  by  a  single 
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decision  which  we  there  cited  in  its  support.  Let  ns  see 
whether  it  is  not  buttressed  and  upheld  by  both  reason  and 
authority.  It  is  indispensable  that  somewhere  in  the  law 
must  be  found  authority  for  filing  a  counterclaim,  and  it  is 
equally  certain  that  there  are  only  two  sources  whence  the 
requisite  authority  can  })e  derived.  It  must  be  found  either 
in  the  statutes  of  the  state,  or  in  the  common  law  of  Eng- 
land. No  such  right  existed  at  common  law.  It  was  not 
known  at  all  before  the  code  system.  It  cannot  be  found  in 
any  English  dictionary,  unless  it  be  a  very  modern  one.  It 
is  not  found  in  Bouvier's  Law  Dictionary.  Therefore  the 
statute  alone  must  be  looked  to.  It  is  pureh'  a  statutory 
privilege.  It  is  a  grant  of  power,  an  ena})ling  act,  and  the 
statute  is  the  measure  of  and  a  limitation  upon  the  right 
conferred;  not  only  because  it  is  a  departure  from  an  inno- 
vation upon  the  (H)mmon  law,  but  because  it  expressly  gi'ants 
the  right  on  conditions  prescribed.  It  appears,  then,  that 
the  jurisdiction  to  hear  and  to  determine  a  complaint  of  a 
plaintiff  and  a  countercom plaint  of  a  defendant  is  of  statu- 
tory creation,  to  be  exercised  upon  the  conditions  limited. 
It  seems  to  be  a  proceeding  not  according  to  the  course  of 
the  ('ommon  law,  but  under  statutory  powers. 

XVII.  The  argument  of  counsel  for  respondent  is  directed 
wholly  against  what  he  erroneously  conceives  to  be  the  sole 
purpose  of  the  motion  and  statement.  He  says  it  is  only 
error  in  law  occurring  at  the  trial  which  can  be  considered, 
and  that  rulings  or  pleadings  cannot  be  reviewed,  save  on 
appeal.  We  confess  that  error  in  law  at  the  trial  can  be 
reviewed  on  a  motion  for  a  new  trial,  and  that  as  to  such 
errors  the  statement  must  contain  particular  specifications; 
but  that  is  not  the  only  ground  of  our  motion,  or,  by  any 
means,  the  most  important  one.  We  rely  upon  the  insuf- 
ficiency of  the  evidence  to  justify  the  verdict,  and  as  to  that 
i)ur  specification  in  the  statement  is  amph^  We  also  rely 
upon  the  ground  that  the  ■*  verdict  is  against  the  law,"  which 
is  by  far  the  most  urgent  and  important  ground  of  our 
motion,  and  as  to  such  ground  no  specification  of  particulars 
are  required.  Counsel  has  strayed  too  far  from  the  fold;  he 
has  been  deceived  by  the  teachings  of  foreign  gods.  If  he 
had   but  gone  prayerfully  to  the  statute  of  his  own  state. 
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he  would  be  led  from  the  darkness  into  the  light.  So  far  as 
the  grounds  relating  to  the  "  insuflfieieney  of  the  evidence  to 
justify  the  verdict,"  and  that  the  "verdict  is  against  the 
law,"  are  concerned,  they  are  not  based  upon  the  rulings  of 
the  court  on  the  pleadings,  nor  on  the  rulings  of  the  court 
during  the  trial.  They  are  founded  upon  the  inherent 
invalidity  of  the  counterclaim,  and  upon  position  that  no 
amount  of  evidence  based  upon  an  irrelevant  pleading  can 
justify  a  verdict.  In  every  sense  we  ask  for  a  reexamination 
of  the  issues  of  fact,  which  is  the  special  province  of  motions 
for  new  trials.  As  the  jury  on  the  former  trial  found  its 
verdict  upon  an  unauthorized  counterclaim,  the  real  issues 
could  not  have  been  considered,  or,  if  considered  at  all,  only 
for  the  purpose  of  offsetting  the  damages  claimed  and  estab- 
lished under  complaint,  against  the  damages  testified  to 
under  the  counterclaim,  and  of  finding  that  the  damages 
alleged  in  the  counterclaim  exceeded  those  stated  in  the  com- 
plaint to  the  extent  of  $100.  If  the  counterclaim  is  elimi- 
nated, a  new  trial  means  nothing  more  nor  less  than  a 
reexamination  of  legitimate  issues  of  fact. 

XVIIT.  The  objection  that  the  lower  court  had  no  juris- 
diction to  hear  the  case  presented  by  the  eount«i*claim ,  and 
that  the  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  can  be  raised  on  the  appeal  of  the 
plaintiff  from  the  order  denying  his  motion  for  a  new  trial. 
As  we  elsewhere  show,  the  objection  that  the  court  is  with- 
out jurisdiction,  and  that  the  counterclaim  does  not  state  facts 
sufficient  to  constitute  a  countercom plaint,  are  not  waived 
by  a  failure  to  demur.  Assuredly  any  verdict  based  upon  a 
counterclaim  essentially  insufficient,  awarding  judgment  to 
the  defendant,  must  be  against  law  (Stuart  v.  Lord,  72  Pac. 
148),  reviewable  on  motion  for  a  new  trial,  and  fi-om  an 
appeal  from  the  order  denying  the  same.  The  offer  of 
certain  evidence  in  rebuttal,  tending  to  defeat  the  respond- 
ent's affirmative  case,  was  sufficient,  and  the  assignment 
under  the  exception  taken  is  ample.  If  any  portion  of 
evidence  offered  is  admissible,  its  exclusion  constitutes  error. 
(Board  of  Education  v.  Kccnan.  T).")  Cal.  642,  G47-8;  Coveny 
V.  Hale,  49  (^al.  052.) 
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By  the  Court,  Talbot,  J.: 

We  detail  the  principal  and  controlling  facts  stated  in  the 
pleadings  because  they  are  necessary  for  the  proper  under- 
standing and  explanation  of  appellant* s  contentions. 

This  action  was  brought  by  J.  C.  Ennor  some  years  before 
his  decease.  In  his  complaint  he  alleged  that  during  all  the 
year  1896  he  was  the  owner,  in  the  possession,  and  entitled 
to  the  possession  of  all  that  parcel  of  land  and  appurte- 
nances situated  in  Pine  Valley,  Eui'eka  county,  and  known  as 
"Ennor*s  Ranch";  that  during  all  that  year  he  owned  and 
had  constructed  upon  this  ranch  various  dams  and  ditches, 
by  and  through  which  he  stored  and  accumulated  the  waters 
of  Pine  creek,  which  during  all  that  time  flowed  through  and 
upon  the  ranch;  that  by  means  of  these  ditches  he  irrigated 
a  large  portion  of  the  ranch  during  that  time,  and  cultivated 
and  induced  the  growth  of  large  crops  of  hay;  that  portions 
of  the  ranch  require  drainage;  that  there  is  no  water  for  the 
Ix)rtions  of  the  ranch  which  require  irrigation  except  that 
whic'h  is  stored  and  accumulated  by  means  of  these  dams; 
that  in  July,  1896,  and  while  plaintiff  was  the  owner  and  in 
the  possession  of  the  ranch  and  the  dams  and  ditches  and 
appurtenances,  the  defendant  unlawfully  and  with  force  and 
violence  entered  and  broke  down  and  destroyed  plaintiff's 
dams,  whereby  the  water  which  he  had  theretofore  stored  and 
accumulated  for  the  purpose  of  irrigating  his  ranch  was  lost 
and  wasted,  and  a  i)ortion  of  his  ram^h  was  overflowed,  and 
the  crops  of  hay  thereon  injured  and  destroyed;  that  by 
reason  of  this  loss  of  water  plaintiff  was  prevented  from  irri- 
gating and  harvesting  any  crops  of  hay  upon  certain  other 
pfu'tions  of  his  ranch — all  to  plaintiff's  damage  in  the  sum 
of  $8,(K)0,  for  which  he  asked  judgment. 

In  his  amended  answer  the  defendant  denied  all  these  alle- 
gations, and  by  way  of  affirmative  defense  alleged  that  he 
and  his  grantors  had  been  the  owners  and  in  the  possession 
of  the  premises  known  as  the  "Raine  Ranch,"  in  Pine  Val- 
ley, since  May,  1868;  that  Pine  creek  is  a  natural  surface 
stream  of  water,  whi(*h,  when  unobstructed,  flows  through  his 
land;  that  ever  sin<u^  ^lay,  1868,  except  when  unla\vfully 
diverted,  he  and  his  grantoi-s  have  used  700  miners'  in(*hes  of 
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tlie  water  of  this  creek  in  the  beneficial  and  necessary  irrigfa- 
tiou  of  crops  growing  on  his  ranch;  that  such  appropriation 
and  use  was  long  prior  to  any  diversion  by  the  plaintiff;  that 
on  the  11th  day  of  July,  1890,  i)laintiff  entered  upon  Pine 
creek  above  the  ditches  and  dams  of  the  defendant,  and  l)y 
means  of  the  dams  and  ditches  mentioned  in  the  complaint 
wrongfully  obstructed  the  natural  flow  of  the  water  and 
diverted  the  whole  thereof  away  from  the  defendant's  lands, 
and  thereby  deprived  him  of  water  for  the  iri'igation  of  his 
hay,  grain,  and  vegetables,  which,  for  the  want  of  such  irri- 
gation, were  greatly  injured,  and  about  to  become  valueless: 
that  thereupon  the  defendant  entered  upon  the  Knnor  ranch 
at  the  time  stated  in  the  complaint,  without  any  unnecessary 
injury  to  the  same,  and  only  to  the  extent  needful,  in  order 
to  permit  such  an  amount  of  water  to  flow  down  to  defelid- 
ant's  crops  as  was  necessary  for  their  irrigation. 

Then  '^for  a  cause  of  action  and  as  a  counterclaim"  against 
the  plaintiff  the  amended  answer  repeated  its  foregoing  alle- 
gations, and  averred  further  that  on  or  about  the  11th  day 
of  July,  1S9G,  the  plaintiff  entered  upon  the  creek  at  points 
above  the  lands,  dams,  and  ditches  of  the  defendant,  and  by 
means  of  certain  dams  and  ditches  mentioned  in  the  com- 
plaint wrongfully  diverted  away  from  the  crops  and  lands  of 
the  defendant  all  the  water  of  the  creek  until  the  24th  day  of 
July,  1S1)();  that  by  reason  of  such  diversion  defendant  did 
not  have  sufficient  water  to  irrigate  his  crops,  which  were 
damaged  thereby  to  the  extent  of  $»^,()(K),  for  which  sum  he 
demanded  judgment  against  the  plaintiff. 

The  i)laintiff  objected  to  the  tiling  of  the  amended  answer, 
moved  to  strike  out,  and  demurred  on  the  grounds,  first,  that 
the  answer,  '^  taken  altogether,  is  contradictory,  and  does  not 
state  facts  sufficient  to  constitute  a  defense  to  the  cause  of 
action  set  up  in  the  complaint;  and,  second,  on  the  ground 
that  it  is  ambiguous,  uncertain,  and  unintelligible.'' 

The  trial  took  pUure  in  the  district  court  in  September  and 
October,  1896,  and  a  verdict  was  rendered  and  jiulgment 
entered  in  favor  of  the  defendant  for  $100  damages  and  costs 
of  suit.  From  an  order  denying  a  new  trial,  plaintiff  has 
appealed  to  this  court. 
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It  will  be  perceived  that  no  appropriation  or  nse  of  the 
water  on  the  Ennor  ranch  prior  to  the  year  1896  is  alleged  in 
the  complaint.  It  seems  that  the  ease  was  brought  and  tried 
hy  the  plaintiff  on  the  theory  that  the  defendant  was  a  tres- 
passer when  he  went  upon  Ennor' s  premises,  tore  out  the 
dams,  and  let  the  water  flow  to  his  crops,  regardless  of 
whether  he  was  the  prior  appropriator  and  owner  of  the 
water,  and,  if  it  were  diverted,  that,  instead  of  going  after 
it,  he  ought  to  have  applied  directly  to  the  court.  On  this 
appeal  it  is  still  urged  that  when  defendant  entered  the  Ennor 
ranch  he  became  liable  for  at  least  nominal  damages.  We  do 
not  so  interpret  the  law.  Since  the  passage  of  the  act  of 
Congress  of  July  26,  1866,  c.  262,  14  Stat.  251  [U.  S.  Comp. 
St.  1901,  p.  1437] ,  the  prior  appropriator  is  entitled  to  a  right 
of  way  for  conveying  his  water  along  its  natural  channel, 
and  through  ditches  constructed  prior  to  the  time  that  other 
rights  attached  to  the  land  traversed  by  these  water  courses. 
All  locators,  patentees,  owners,  and  claimants  whose  rights 
are  initiated  after  the  appropriation  of  the  water  hold  sub- 
ject to  this  easement.  (Hoharf  v.  Ford,  6  Nev.  77;  Shof^- 
maker  v.  Hatch,  13  Nev.  261.)  The  defendant  being  the 
appropriator  and  owner  of  the  water,  as  was  properly 
alleged  as  a  defense  in  the  answer,  and  as  appears  to  have 
been  found  by  the  jury,  he  was  as  much  entitled  to  have  it 
flow  through  the  Ennor  ranch  in  the  natural  channel,  and 
in  ditches  used  by  him  or  his  grantors  prior  to  the  location 
of  that  place,  as  through  his  own  lands,  and  had  as  much 
right  to  remove  dams  and  obstructions  on  the  Ennor  ranch 
to  the  extent  necessary  to  allow  his  water  to  flow  for  the 
proper  irrigation  of  his  (Toi)s  as^he  had  to  remove  dams  on 
his  own  ranch  or  obstructions  in  his  own  lane  or  doorway, 
provided  he  did  so  peaceably.  It  is  apparent  that  he  entered 
the  plaintiff's  ranch  along  the  channels  in  which  he  was 
entitled  to  have  the  water  flow,  and  cut  the  dams,  with  the 
intention  of  recovering  the  water  which,  under  the  verdict  of 
the  jury,  belonged  to  him,  and  not  for  the*  purpose  of  com- 
mitting an  injury  or  trespass  against  his  neighbor.  Except 
for  the  water  which  he  sought,  and  evidently  had  the  right 
to  recover,  it  is  not  to  be  supposed  that  he  would  have  gone 
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there.  The  defeudaiit's  instructions  given  by  the  court  pro- 
(•laim  the  ('orrectt  rule  in  this  regard,  and  those  offered  by  the 
phiintiff  were  properlj'  refused. 

(■ounsel  for  appellant  contend  most  forcibly  that  the 
alleged  counterclaim  set  up  in  the  amended  answer  is  not  a 
cause  of  action  arising  out  of  the  transaction  set  forth  in 
the  complaint  as  the  foundation  of  the  plaintiff's  claim,  and 
is  not  such  a  one  as  defendant  is  permitted  to  make  under 
section  47  of  our  civil  practice  act  (C'omp.  Laws,  sec.  3142). 
No  objection  (m  this  ground  was  made  by  demurrer,  motion, 
against  the  admission  of  testimony,  specification  of  error, 
in  the  statement  on  motion  for  a  new  trial,  or  otherwise  in 
the  district  court.  On  behalf  of  respondent  it  is  claimed 
that  this  objection  is  waived,  and  also  that  it  is  without 
merit,  while  appellant  insists  that  it  goes  to  the  jurisdiction 
of  the  court,  and  cannot  be  waived,  and  cites  many  authori- 
ties holding  that  the  objection  to  the  jurisdiction  of  the  court 
may  be  raised  at  any  time.  The  principle  of  law  covered  by 
these  cases  is  well  established,  and  must  be  conceded;  and, 
if  the  alleged  counterclaim  would  have  been  bad  on  demur- 
rer— w^hich  we  think  unnecessary  to  decide — it  becomes 
important  to  determine  whether  it  comes  within  the  rule, 
and  relates  to  a  matter  vital  to  the  jurisdiction  of  the  court, 
or  whether  it  is  a  mere  irregularity,  which  plaintiff  waived 
by  failing  to  make  objection  in  the  lower  court.  Much  of 
the  argument  was  directed  to  this  branch  of  the  case,  but 
it  is  only  important  to  the  extent  of  $1(H),  and  the  principle 
involved,  for,  as  the  jury  returned  a  verdict  for  that  sum,  the 
judgment  could  be  modified  to  that  extent,  and  allowed  to 
stand  for  (iosts,  as  suggested  l)y  counsel  for  respondent. 
(  Wright  v.  Cnllfrs,  2  Wilson,  Civ.  Cas.  Vt.  App.  sec.  7.')1.) 
The  assertion  in  the  opinion  in  Mnvdaugall  v.  Maguire,  3.") 
( -al.  280,  9.')  Am.  Dec.  98,  cited  and  relied  upon  by  counsel 
for  appellant,  that  such  objection  can  })e  made  at  any  time, 
may  be  considered  as  dictum,  for  the  objection  was  raised 
there  on  the  trial  in  the  lower  court,  and  not  for  the  first 
time  on  appeal,  as  here.  The  alleged  c(mnterclaim  avers 
facts  on  which  Kaine  would  have  been  entitled  to  recover 
from  Ennor  in  a  separate  action.  It  states  a  demand  for 
$3,()0()  damages,  and  facts,  which,  if  proven,  would  warrant 
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the  recovery  of  that  sum.  Under  the  constitution  and  statute 
the  district  court,  in  which  the  answer  was  filed  and  the  case 
tried,  had  jurisdiction  of  the  subject-matter.  It  was  asserted 
in  a  civil  action,  as  distinguished  from  a  criminal  one  and 
from  a  probate  or  special  proceeding,  in  which  it  could  not 
have  been  properly  considered. 

Whether  damage  occasioned  Raine  by  the  stoppage  of 
the  water  above  by  Ennor  from  July  11th  to  Jul}-  24th  is 
dosely  enough  allied  with  the  retaking  of  the  water  and  the 
ending  by  Raine  of  the  diversion  on  the  latter  day — which 
in  reality  is  the  basis  of  the  complaint — to  sustain  a  counter- 
claim in  the  face  of  a  demurrer,  we  need  not  decide,  for  we 
lielieve  that  it  was  a  mere  irregularity  that  could  be  and  was 
waived  by  failing  to  make  the  objection.  ( Caldwell  v.  Greehj, 
:>  Xev.  2G0;  Paul  v.  Cragnaz,  25  Xev.  311,  59  Pac.  857,  GO 
Pac.  983,47  L.  R.  A.  542.) 

If  it  be  conceded  that  the  counterclaim  would  have  been 
bad  on  demurrer,  still,  as  the  district  court  had  jurisdiction 
of  the  subject-matter,  we  see  no  reason  why  it  could  not  be 
properly  tried  and  determined  by  the  consent  or  acquiescence 
of  the  parties,  under  the  same  rule  that  holds  that  the  right 
to  object  to  a  misjoinder  of  causes  of  action  is  waived  by  a 
failure  to  demur,  and  that  the  trial  of  cases  between  the  same 
and  different  parties  may  be  consolidated.  The  practice  act 
has  to  this  extent  modified  the  common -law  rule  that  one 
tort  cannot  be  set  up  against  another,  and  this  and  the  ex(H^p- 
tion  created  by  the  act  of  Congress  before  mentioned  to  the 
theory  that  the  mere  entry  upon  the  premises  of  another 
makes  one  liable  to  nominal  damages  tend  to  illustrate  that, 
although  from  education  and  training  lawyers  and  judges 
are  imbued  with  the  doctrines  of  the  common  law,  and,  like 
other  people,  being  slaves  of  habit,  are  reluctant  and  slow  to 
enforce  the  changes  demanded  by  the  letter  and  spirit  of  the 
code  and  statut<»s,  the  law  is  a  progressive  science,  and  by 
legislative  enactment  and  judicial  decision  fits  itself  to  meet 
the  new  conditions  that  arise  in  the  affairs  of  men. 

The  rule  that  the  right  to  object  to  a  misjoinder  of  causes 
of  action  in  a  complaint  and  to  an  improper  counterclaim 
inserted  in  the  answer  is  waived  is  supported  by  abundant 
authoritv  in  the  cases  that  were  cited.     Short  extracts  from 
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a  part  of  tliese  opinions  indic^ate  how  well  the  rule  is  estab- 
lished. 

"The  (juestion  wliether  a  counterelaini  was  lawfully  pre- 
sented was  not  raised  upon  the  trial,  and  should  have  been 
l)resented  by  demurrer,  or  by  an  objeetion  at  the  trial.  It 
eannot,  therefore,  be  now  <*onsidered."  (  Wpsferrelf  v.  Aclchu^ 
()2  N.  Y.  508.) 

"The  objeetion  was  not  made  that  liability  so  incurred  was 
not  the  proper  subject  of  a  counterclaim.  It  is  therefore  too 
late  to  raise  it  now."     (  Vann  v.  Rouse, -^^A  N.  Y.  407.) 

"Appellant  now  asks  a  reversal  of  the  judg-ment  on  the 
sole  ground  that  the  .^o- called  supplemental  cross -complaint 
of  a  defendant  was  insufficient.  Hut  the  case  comes  clearly 
within  the  rule  that,  where  a  case  is  tried  upon  the  theory 
that  the  issues  are  properly  joined  in  the  trial  ccmrt,  and  no 
objection  or  exception  is  taken  there,  it  is  too  late  to  raise 
such  objections  here.'^  (Kirsch  v.  Kirsrh,  HI]  Cal.  635,  2-} 
Pac.  1083,  approving  Hiatf  v.  Hoard  of  Trifsfcfs,  05  ('al.  481, 
4  Pac.  464:  Spiers  v.  Ihutuf,  54  Cal.  176;  Cave  v.  Crafts,  53 
Cal.  141;    Van  Maren  v.  Johnson,  15  Cal.  313.) 

"The  cause  of  action  alleged  in  the  answer,  being  in  no 
way  connected  with  the  subject  of  plaintiffs'  action,  was 
not  proper  matter  of  counterclaim.  Hut  the  only  way  to 
make  the  objection  that  a  cause  of  action  alleged  as  a  coun- 
terclaim is  not  the  proper  subject  of  counterclaim  in  the 
particular  acticm  is  by  demurrer.  If  plaintiff  omits  to 
demur  on  that  ground,  and  takes  issue  upon  the  facts  alleged, 
he  waives  his  objection  to  the  character  of  the  (*ause  of  action, 
and  consents  that  it  may  be  tried  and  determined  as  if  it 
were  proper  to  plead  it  as  a  counterclaim."  ( Walker  v. 
Johnson,  28  Minn.  149,  9  N.  W.  632.) 

"The  plea  does  not  show  any  conne<*tions  between  the  two 
transactions,  and  it  is  manifest  from  its  allegations  that  they 
were  wholly  independent  of  each  other.  We  do  not  believe 
that  a  general  demurrer  was  suflicient  to  cause*  the  plea  or 
cross -action  to  be  stricken  out.  There  <'an  be  no  objection 
to  such  cross -demand  being  allowed  in  a  suit  on  a  licjuidated 
claim  if  the  plaintiff  be  satisfied  to  have  it  heard  and 
<leti»rmined.  The  statute  was  enacted  for  the  benefit  of  the 
plaint  iff,  and  he  may  waive  it  as  one  nuiy  waive  the  statute 
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of  limitations."     (A.  B.  Frank  Co.  v.  A.  If.  Motley  Co.  (Tex. 
Civ.  App.)  87  S.  W.  868.) 

"The  provision  of  the  statute  against  a  set-oflp  of  a  elaim 
on  contract  against  a  recovery  on  a  tort  does  not  apply  where 
there  is  no  objection  by  the  parties  or  judge  to  the  pleading 
of  a  set-oflF."     (Syllabus,  (HUpU  v.  Moody  (Tex.  C\\.  App.) 

:a  s.  w.  8r).) 

'*But,  even  if  the  counterclaim  were  an  improper  one,  the 
defendant  waived  the  objection  by  not  demurring  to  the 
answer.  It  was  said  in  Parker  v.  Wiggins,  10  Kan.  425, 
that  the  plaintiff,  instead  of  availing  himself  of  a  bar  to  the 
a<^tion  on  the  counterclaim,  preferred  to  risk  a  hearing  upon 
the  merits;  but  the  courts  properly  held  that  that  point  had 
been  waived  by  neglecting  to  interpose  it  as  a  defense  at  the 
proper  time.  Such  a  defense,  not  being  upon  the  merits,  is 
called  ^dilatory,*  and  its  indulgence,  except  at  the  first  favor- 
able opportunity,  is  not  favored  in  law.  This  point  has  been 
decided  in  Zahriskie  v.  Smith.  18  N.  Y.  822,  (i4  Am.  Dec.  .mI, 
and  in  Merritt  v.  WatsJi,  82  N.  Y.  G89,  so  far  as  the  same  is 
applicable  to  a  petition,  and  we  think  the  same  rules  are 
applicable  to  a  countendaim  set  up  by  way  of  answer  that 
govern  a  demurrer  to  a  petition."  (  Wywan  v.  Herard  (Okl.) 
.ll)  Pac.  1018.) 

'^This  additional  count,  however,  it  is  ccmtended.  is  in 
form  ex  delicto,  which  ccmld  not  be  joined  with  the  original 
count  on  the  same  (^ausc  of  action,  whidi  was  ex  contractu. 
But  whether  it  was  subject  to  that  criticism  or  not  it  is 
unnecessary  to  decide,  even  if  such  misjoinder  existed,  since 
there  was  no  objection  raised  for  its  alleged  misjoinder  with 
the  others."  {Richmond  d*  />.  U.  Co.  v.  Jones  (Ala.)  14 
South.  780.) 

"The  district  court  had  jurisdiction  of  both  causes  of 
action,  and  we  must  presume  that  plaintiff  in  error  was  sat- 
isfied to  have  them  joined.  This  court  will  not  notice  alleged 
terrors  to  which  no  exception  was  taken  in  the  trial  court. 
{Pettit  V.  Black.  18  Neb.  142,  12  N.  W.  841;  Dutcher  v. 
State.  16  Neb.  80,  11)  N.  W.  612:  Warrick  v.  Bounds.  17 
Neb.  411,  22  N.  VV.  78:>.)"  {First  Xat.  Bank  of  Xorth  Bend 
V.  Miltonherger  (Neb.)  51  N.  W.  282.) 

"It  is  ef|ually  well  settled  that  the  question  of  the  proper 
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subjet^t  of  coiintorolaiin  must  be  raised  l)y  demurrer,  or  it 
will  be  deemed  waived.  (  Walker  v.  Johnson ^  28  Minn.  147, 
\)  X.  W.  6.12 :  Hoow  Co.  v.  Princf.  ;{4  Minn.  71,  24  N.  W. 
:}44.)"     (Talfij  V.  Torlhuj  (Minn.)  H2  N.  W.  iSWl.) 

"It  ean  re(|uire  no  argument  to  show  that  this  so-ealled 
'(•ounterehiim '  had  no  proper  plaee  in  the  ea.se,  and  ought 
not  to  have  been  allowed  to  remain  in  it,  had  it  been  jn'op- 
erly  and  seasonal)ly  objeeted  to.  The  proper  way  to  rais(> 
tlie  question  whether  the  eause  of  aetion  is  the  subject  of 
<»ounterelaim  is  l)y  demurrer.  {Caniphell  x.Jones,  2^}  Minn. 
l.V).)  Hy  failing  to  demur  on  this  ground,  the  plaintiif 
waived  all  objection  to  the  answer  as  a  eounterelaim. 
(  Walker  v.  Johnson,  2S  Minn.  147,  9  N.  W.  G32.)  (^ounsel 
asks  us  to  reconsider  our  former  decision  on  this  point,  but, 
after  an  examination  of  all  the  authorities  cited  by  him,  we 
see  no  reason  to  change  our  views.  The  reasoning  of  the 
c<nirt  in  Ayrps  v.  if  FarrcU,  10  Hosw.  143,  cited  by  us  in 
Walker  v.  Johnson,  although  not  the  opinion  of  a  court  of 
last  resort,  strikes  us  as  sound  and  <*onvincing.  We  think 
confusion  has  sometimes  arisen  l)y  failure  to  distinguish 
between  a  ca.se  where  the  '(counterclaim  '  fails  to  state  a  cause 
of  action  and  a  case  where,  although  it  states  a  good  <*ause 
of  fiction,  it  is  one  which  is  not  the  subject  of  counterclaim 
under  the  statute.  Of  course,  in  the  first  case  the  defect  can 
be  taken  advantage  of  at  any  time,  even  after  judgment, 
precisely  as  if  it  were  set  up  in  a  complaint."  ( Lace  v.  Fixen, 
:\\)  Minn.  48,88  N.  W.  702.) 

It  is  held  in  Shnstery.  Finan,  19  Kan.  114,  Cushing  v.  Mil- 
ler, 02  N.  II.  'Al,  and  Vreager  v.  School  Distrirt,  62  Mich. 
101,  28  X.  W.  794,  that  the  form  of  the  i)roceeding  will  not 
invalidate  it  if  objection  is  not  seasonably  made. 

Other  decisions  are  cited  in  those  mentioned,  and  the  fol- 
lowing also  are  in  point:  Lee  v.  J^nssell  (Ky.)  .38  S.  W  874; 
McKnne  v.  Santa  Clara  Valley  Mill  <(•  Lumber  Co.  (Cal)  42 
I*ac.  980;  Township  of  Xohle  v.  Aasen  (X.  D.)  76  X.  \V.  f)9(); 
Mississippi  d' Hum  Rirer  Boom  Co.  v.  Prince  (Minn.)  24  X.  W. 
344;  Campbell  v.  Jones,  2.')  Minn.  I.IO;  Baugh  v.  Barreit 
(Iowa)  29  X.  W.  426;  Puffer  v.  Lucas,  101  X.  (\  28r),  7  S.  E. 
734;  Abbott's  Trial  Brief  (CMvil)  73,  note  "Objections 
Waived,'^  and  list  of  castas. 
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If  the  counterclaim  were  beyond  the  jurisdiction  of  tlie 
district  court,  and  the  case  were  reversed  for  that  reason, 
the  plaintiff  could  plead  the  statutes  of  limitations  effectively 
at  this  late  day,  if  defendant  brought  a  new  action  for  the 
damag:es  he  claims  to  have  suffered.  Under  such  circum- 
stances the  Supretme  C-ourt  of  Misscmri  refused  to  examine 
the  question  of  jurisdiction,  then  raised  for  the  first  time, 
and  said:  "We  feel  that  gross  injustice  would  be  done 
should  we  consider  the  question,  and  determine  that  the 
original  judgment  was  null  and  void  for  want  of  jurisdic^- 
tion  in  the  court  to  render  it.  If  that  judgment  was  a 
nullity,  then  the  statute  of  limitations  could  be  interpos<ul 
against  the  demand."  ( Hoove's  A dnn:  v.  Sharklpford's  Admr.^ 
66  Mo.  498.) 

At  the  close  of  the  defendant's  testimony  the  plaintiff 
moved  the  court  to  reopen  the  case,  and  off'ered  to  prove  that 
he  and  his  grantors  had  used  and  enjoyed  the  Ennor  ranch 
and  its  appurtenances  since  1871  in  the  same  manner  that 
he  had  done  in  1896.  It  will  be  noticed  that  the  proffered 
testimony  had  no  tendency  to  disprove  that  Kaine  was  the 
prior  appropriator  and  owner  of  the  water,  which,  by  tear- 
ing out  the  dams,  he  allowed  to  flow  to  his  ranch ;  nor  that 
he  was  not  entitled  to  a  right  of  way  for  the  conveying  of 
this  water  along  the  natural  channel  or  ditch  through  the 
Ennor  place;  nor  was  it  sutHciently  complete  in  other 
respects  to  establish  a  bar  by  limitation.  If  it  be  claimed 
that  the  offer  was  broad  enough  to  show  that  the  plaintiff* 
had  used  the  water  for  more  than  five  years  in  the  "same 
manner"  that  he  used  it  in  1896,  his  use  and  the  running  of 
the  statute  were  interrupted  by  Raine  that  year,  and  infer- 
entially  every  one  previous.  In  order  to  create  a  right  by 
proscription,  the  claimant's  use  of  the  water  must  be  unin- 
terrupted, adverse,  under  claim  of  right,  and  with  the  knowl- 
edge of  the  owner.  (Authors  v.  Hrynni,  22  Nev.  247,  "-^^^ 
Pac.  489.) 

If  the  plaintiff  had  been  allowed  to  prove  all  the  offer 
included,  that  would  not  have  strengthened  his  case,  for 
these  essentials  were  lacking. 

Some  decisions  hold  that  an  amendment  to  the  answer 
ought  not  to  })e  ])ermitfed,  unless  by  a  defendant  acting  in  a 
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fiduciary  capacity,  for  the  purpose  of  interposing  the  statute 
of  limitations,  and,  if  a  defendant  is  to  be  denied  this  privi- 
lege on  or  before  the  trial,  and  thereby  prevented  from 
proving  this  defense,  by  analogy  and  for  reasons  equally  con- 
vincing the  plaintiff  ought  not  to  be  favored  with  this  oppor- 
tunity after  the  close  of  the  defendant's  testimony.  There 
may  be  extreme  eases  where  the  trial  court  would,  in  its 
sound  discretion,  be  justified  in  making  exceptions  to  this 
rule. 

The  judgment  of  the  district  court  is  affirmed,  with  (»osts 
in  favor  of  the  respondent. 

Belknap,  V.  •!.:    T  concur. 


[No.  Um.\ 

N.  EA(4P]ll,  HespondExVT,  v.  C.  A.  MATHEWSON, 

Appellant. 

Contracts  — CoNSTRUtTioN  — Written    and    Printkd    Provisions— Inconms- 

TENCIES— KeCONCILIATION. 

\.  When  the  written  and  printed  parts  of  a  contract  are  antagronistic,  the 
written  must  generally  control;  but,  if  reconciliation  can  be  reason- 
ably brought  about,  the  contract  should  be  construed  in  accordance 
with  such  reconciliation. 

2.  A  contract  recited  that  defendant  had  received  a  part  payment  on  .*^n) 
head  of  cattle,  "consisting  of  about  the  number  of  each  c^lass  as  given 
below,"  and  then  followed  a  schedule  of  various  kinds  of  cattle,  the 
total  thereof  being  a  little  over  :iOO:  and  under  the  title  "Remarks" it 
was  recited  that  defendant  agreed  to  put  in  all  the  cattle  he  should 
get  on  his  contract  with  four  named  j)ersons.  and  all  the  small 
bunches  that  should  come  with  them,  and  5<)  or  more  of  his  own. 
The  contract  was  printed,  except  the  phrase  ".'i<K)  head,"  and  the  mat- 
ter contained  under  the  title  "Remarks."  l/efd,  that  the  contract 
meant  that  the  defendant  should  deliver  about  'MM)  head  of  cattle,  to  be 
made  up  of  all  the  cattle  he  should  receive  on  the  four  contracts 
named,  and  from  the  small  bunches,  and  ;■)()  or  more  of  his  own,  in 
order  to  make  up  the  'A(M\  and  did  not  mean  that  defendant  was 
merely  required  to  deliver  the  exact  number  that  he  might  obtain  on 
the  four  contracts,  from  the  small  bunches,  and  ;ii)  of  his  own. 

.'».  Where,  in  an  action  for  breach  of  a  contract,  under  which  plaintiff  had 
I>aid  the  defendant  certain  forfeit  money,  it  appeared  that  defendant 
had  been  in  default,  but  plaintiff  had  not,  an  instruction  as  to  appor- 
tioning the  forfeit  mon(\v  could  not  bv  complained  of  on  ai)i)eal  by 
defendant. 

Appeal  from  the  District  Court  of  the   F(mrth  Judicial 
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District  of  the  State  of  Nevada,  White  Pine  County;   Geo.  F. 
Talbot,  Judge. 

Action  by  N.  Eager  against  C.  A.  Mathewson.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.   Affirmed. 

The  facts  sufficiently  appear  in  tlie  opinion. 

E.  S.  Farrington  and  ChiiH.  A.Walker ^  for  Appellant: 

I.  There  is  not  a  case  in  the  books  where  a  defaulting 
vendee  has  been  permitted  to  recover  forfeit  money  fi'om  a 
vendor  who  is  not  in  default,  except  by  consent  of  the  latter. 
If  Mathewson  was  within  the  letter  of  his  contract,  when  he 
tendered  the  cattle  to  Eager  on  June  2,  189S,  Eager  com- 
inited  a  breach  of  the  contract  when  he  refused  to  pay  for  or 
receive  the  cattle,  and  could  not  forfeit  the  money.  •  {Neis  v. 
(fBrien,  41  Pac.  59;  Walter  v.  Reed,  52  N.  W.  682-4;  Oih- 
hoths  V.  Hayden,  44  Pac.  445:  McKinney  v.  Harvie,  35  N.  W. 
(568;  Livestock  Co.  v.  Blackhurn,  70  Fed.  949;  Woodbury  v. 
Twrwer,  29  S.  W.  299;  Creswell  R.  d:  C.  Co.  v.  Martmdale,  63 
Fed.  84;  Lexington  M.  &  E.  Co.  v.  Nenens,  60  N.  W.  60:  Kef- 
rhum  V.  Evertson,  7  Am.  Dec.  384;  Sennett  v.  Sheehan,  7  N. 
W.  266;  Ray  field  v.  Van  Meter,  52  Pac.  666;  Hansborough 
V.  Peck,  Tl  r.  S.  497;  Clock  v.  Howard,  TyT)  Pac.  713-717; 
Joyce  V.  Shafer,  32  Pac.  320;  Eaaton  v.  Montgomery,  90  Cal. 
:^)8;  Bailey  v.  Ixiy,  33  Pac.  407;  Wheller  v.  Mather,  8  Am. 
Hep.  683;  Johnson  v.  Evans,  50  Am.  Dec.  680;  Way  v.  John- 
son, 58  N.  W.  552.) 

II.  It  was  en'or  for  the  court  to  instruct  the  jury  that 
they  c(mld  apportion  the  forfeit  money.  The  court  attempts 
to  create  an  exception  to  the  rule  by  stating  that,  when  the 
.seller,  though  acting  within  the  letter  of  the  contract,  does 
not  deliver  as  many  cattle  as  it  was  estimated  that  he  would 
deliver,  it  is  proper  for  the  court  to  apportion  the  forfeit 
money  between  the  seller  and  the  buver.  The  instruction  is 
(Troneous  in  that  it  ignores  the  very  material  fact  that  the 
buj^er  may  be  in  default.  Let  us  suppose  that  the  buyer 
prevented  the  seller  from  gathering  the  cattle,  or  himself 
bought  the  cattle  on  the  contracts,  so  that  the  seller  could 
not  obtain  them — would  it  be  proper  to  apportion  the  forfeit 
money?  Does  not  the  instruction  involve  a  contradiction? 
Either  the  seller  is  in  default,  or  he  is  not.     If  the  seller  is 
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within  the  letter  of  tlie  contract,  lie  is  not  in  default.  And 
if  then  the  buyer  refuses  to  take  the  cattle  offered,  it  is  the 
buyer  who  is  in  default,  and  under  the  rule,  to  which  there 
are  no  exceptions,  he  cannot  recover  the  forfeit  money. 

III.  In  th(»  case  of  Crfsirell  R.  t(*  C.  Co,  v.  Martindale,  G^J 
Fed.  H4,  there  was  a  contract  to  deliver  5,021  steers,  to  weij^h 
not  less  than  9(K)  pounds  each,  at  $28.  The  sum  of  $5,0(X) 
was  paid  down.  When  the  fourth  delivery  was  made,  the 
vendor  offeired  1)S()  steers,  of  which  the  purchasers  rejected 
280  head  on  alleged  ground  of  underweight.  The  cattle 
were  rejected  in  good  faith,  but  wi^ongfully,  because  each 
weighed  over  J)00  pounds.  The  vendor  then  notified  the 
buyers  that  they  had  violated  the  contract  and  that  no  more 
cattle  would  be  delivered.  The  buyers  brought  suit  for 
damages  for  the  failure  to  deliver  the  remainder  of  the 
cattle  and  for  the  forfeit  money.  The  lower  court  gave 
judgment  for  the  plaintiff.  The  supreme  court  held  that  the 
purchaser,  in  rejecting  the  280  cattle,  had  committed  the 
first  substantial  breach  of  the  contract,  and  that  he  who 
(U)mmits  the  first  substiintial  breach  of  contract  cannot  main- 
tain an  action  against  the  other  contracting  party  for  a  sub- 
sequent failure.  The  decision  of  the  lower  court  was 
reversed.  In  the  ('ase  at  bar.  Eager,  erroneously  supposing 
that  Mathewson's  failure  to  deliver  more  than  170  head  of 
cattle  was  a  breach  of  contrac^t,  refused  to  accept  the  cattle 
himself,  was  guilty  of  the  first  substantial  breach  of  con- 
tract, and  therefore  has  no  cause  for  action. 

IV.  The  courts  have  never  held  that  a  sale  was  void  or 
voidable  because  of  an  erroneous  estimate.  Neither  do  they 
grant  any  relief  except  where  an  estimate  has  been  so  grossly 
wrong  as  to  raise*  the  presumption  of  fraud  or  mistake  in  the 
very  essence  of  the  contract.  Where  a  tract  of  land  is  sold 
by  metes  and  bounds,  and  the  acreage  is  given,  followed  by 
the  words'* more  or  less,"  or  by  words  of  like  import,  neither 
party  will  be  entitled  to  any  relief  on  account  of  any  defi- 
ciency or  surplus  in  the  acreage.  The  (juestion  is  whether 
the  sale  is  by  estimate  or  measurement:  if  by  estimate  and 
the  sale  is  fair,  the  buyer  takes  the  risk.  In  the  case  of 
I  he  for  V.  Fruch,  44  N.  W.  f)r)2,  there  was  a  contract  to  sell 
49  acres  of  land  with  buildings  and  improvements  thereon, 
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being  the  same  property  occupied  by  the  vendor,  for  $20,()(K). 
The  ranch  contained  only  32%  acres  instead  of  49.  The 
court  held  that,  as  49  acres  was  an  estimate,  tliere  could  be 
no  abatement  from  the  price.  In  the  case  at  bar,  the  300 
head  was  merely  an  estimate.  The  cattle  to  be  delivered  w^ere 
the  cattle  which  Mathewson  obtained  on  his  contracts  with 
Halsted  and  others,  and  50  or  more  head  of  Mathewson's 
own  cattle.  This  was  Eager* s  understanding  of  the  contract. 
(See  Statement.)  This  was  also  the  interpretation  placed  on 
the  contract  by  the  court  itself.  (See  Statement.)  The  word 
'^  about"  in  the  contract  is  not  in  the  nature  of  a  warranty. 
It  is  only  an  estimate  of  probable  amount,  in  reference  to 
which  good  faith  is  required. 

V.  The  court  erred  in  refusing  i)laintiff's  first  instruc^- 
tion.  It  was  the  duty  of  the  plaintiff  to  minimize  his  dam- 
age, if  he  suffered  any;  and  if  he  could  have  purchased 
other  cattle  in  the  vicinity  at  less  than  the  market  price,  it 
was  his  duty  to  do  so.  If  he  could  purchase  other  cattle 
ecjually  good  for  the  prices  named  in  the  contract,  he  might 
have  prevented  any  injury  or  damage.  And  this  the  jury 
were  entitled  to  take  into  consideration.  Plaintiff'  cannot 
recover  for  any  loss  which  he  might  have  reasonably  pre- 
vented. (Ixiwrence  v.  Porter,  2G  L.  R.  A.  167;  Marsh  v. 
MrPherson,  105  U.S.  709;  Miller  v.  Mariners'  Church,  20 
Am.  Dec.  345;  Parsons  v.  tiutton,  66  N.  Y.  96.)  It  is  in 
evidence  and  undisputed  that  Mr.  Eager  could  have  pur- 
chased the  McDugal  500  head  for  $21  per  head,  and  these 
cattle  would  have  been  cheaper  than  Mr.  Mathewson 's. 

Henry  Rives,  for  Respondent: 

I.  Plaintiff  quotes,  in  the  first  page  of  his  brief,  from  an 
instruction  which  the  court  gave  of  its  own  motion,  and  he 
contends  that  the  court,  by  this  instruction,  found  as  a  fact 
that  the  defendant  had  "in  good  faith  and  with  reasonable 
diligence  fully  performed  the  conditions  of  the  contract  on 
his  part."  Even  a  casual  examination  of  this  portion  of  the 
court's  instruction  (if  we  could  ])e  permitted  to  separate  this 
quoted  portion  from  the  whole  instructions  given  by  the 
court)  will  show  that,  while  the  instruction  may  be  admitted 
to  be  strongly  in  favor  of  the  defendant's  (contention  in  the 
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case,  it  submits  to  tlie  jury  the  alternate  proposition  that  the 
defendant  could  not  recover,  unless  he  used  "good  faith  and 
reasonable  diligence,"  in  procuring  all  of  the  cattle  that  he 
could  get.  (See  the  instruction  referred  to.)  The  jury  have 
found  in  favor  of  the  plaintiff  as  to  this  alternative  proposi- 
tion, embraced  in  the  instru<^tion,  and  whatever  the  opinion 
of  the  counsel  for  the  defendant  may  be  as  to  the  ''  good  faith," 
which  he  endeavored  to  establish  on  the  trial,  or  whatever 
may  be  the  opinion  on  this  subject  by  any  other  person  who 
witnessed  the  proceedings,  the  plaintiff  submits  that  conflict 
on  this  point  is  shown,  and  that  the  verdict  should  not  be 
disturbed.  Counsel  for  defendant  says  "unless  the  court  has 
wrongly  interpreted  the  contract,  the  defendant  was  not  in 
default."  Assuming  that  the  court  considered  that  Mathew- 
son  did  offer  to  deliver  the  cattle  that  he  claims,  still  it 
reserv(»d  in  the  instruction  the  great  question  as  to  whether 
Mathewson  acted  in  "good  faith  and  with  reasonable  dili- 
gence." However  (jiKxl  the  faith  of  the  defendant  may  have 
been,  the  other  (juestion  of  reasonable  diligence  was  also 
submitted  by  the  instruction,  and  on  this  point  alone  the  jury 
may  have  concluded,  as  they  did,  in  favor  of  the  plaintiff. 

II.  In  appellant's  brief,  lie  correctly  states  that  "  the  plain- 
tiff does  not  ask  a  return  of  the  forfeit  mcmey;  he  merely 
asks  for  $1,500  damages."  This  being  true,  the  plaintiff 
feels  at  liberty  to  submit  that  the  portion  of  the  instruction 
(concerning  forfeit  money)  given  by  the  court  of  its  own 
motion  was  irrelevant  and  immaterial,  and  that  it  w^as  not 
calculated  to  mislead  the  jury,  excepting  in  favor  of  the 
defendant,  and  therefore  he  will  not  be  heard  to  complain  of 
an  instruction  which,  his  whole  argument  endeavors  to  estab- 
lish, was  in  favor  of  himself.  Besides,  the  plaintiff  contends 
that  no  particular  portion  of  the  instructions  given  by  the 
court  should  be  sekn^ted  or  (fuoted  as  embodying  the  entire 
views  of  the  c(mrt,  but  that  all  of  the  instructions  given  by 
it,  at  the  request  of  the  respective  parties,  should  be  construed 
as  a  whole,  and  taking  this  view,  the  plaintiff  contends  that 
c|uestions  other  than  those  submitted  through  the  court's 
own  instruction  were  sul)mitted  to  the  jury,  and  found  in 
favor  of  the  plaintiff. 

III.  The   fact   that  $()(K)   was  paid   defendant   as  forfeit 
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money  was  merely  incidentally  introduced  into  the  evidence 
by  the  plaintiff  as  constituting  one  of  the  elements  of  dam- 
ages, and  not  that  the  plaintiff  ever  sought  or  contended  that 
he  should  recover  the  $G0(),  and  that  this  is  established  hy 
the  fa(tt  that  the  plaintiff  never  made  any  demand  for  the 
return  of  the  forfeit  money,  but  simply  for  "Jt52.50  per  head 
damages." 

IV.  In  respect  to  another  clause  of  the  brief  I  would  say 
that  the  rule,  as  I  understand,  laid  down  by  the  courts,  is  that 
where  a  party  views  the  article,  estimates  the  quantity, 
whether  it  be  a  bunch  of  cattle,  or  a  parcel  of  land,  or  a  pile 
of  guano,  or  any  other  subject  of  purchase,  and  the  matter  is 
estimated,  then,  in  that  case,  the  courts  w^ill  not  grant  relief 
if  the  estimate  is  eiToneous,  in  the  absence  of  fraud.  The 
(juestion  of  fraud  in  this  case  was  submitted  to  the  jury,  and 
found  against  the  defendant  so  far  as  their  consideration  on 
that  subject  is  concerned. 

K.  H.  Critchton,  for  Respondent: 

I.  The  contract  is  not  subject  to  the  interpretation  placed 
upon  it  by  the  defendant.  It  provides  plainlj^  for  the  sale 
and  delivery  of  about  300  head  of  cattle,  and,  as  a  sub- 
stantive, independent  agreement,  provides  that  the  defend- 
ant, Mathewson,  shall  put  in  all  the  cattle  he  gets  on  his 
ccmtracts  with  Halstead,  et  nl.,  and  fifty  or  more  of  his  own 
cattle.  This  contract  so  entered  into  was  clear  and  definite, 
and  parole  evidence  to  vary  its  meaning  was  not  admissible 
under  familiar  rules.  It  would  be  dangerous  indeed  if 
parties  who  have  reduced  their  contracts  to  writing  were 
permitted  to  give  evidence  as  to  prior  parole  stipulations 
and  negotiations  in  order  to  limit  and  vary  the  terms.  (See 
multitude  of  cases  collected  in  2()tli  Century  Digest,  sec.  17r)(;, 
ft  fteq,:  Menzifs  v.  Kennedy,  9  Nev.  152.) 

II.  Whether  or  not  the  custom  was  proven,  the  question 
as  to  whether  or  not  there  had  lieen  a  reasonable  perform- 
ance, or  tender  of  perf()rmanc(%  of  the  (M)ntract  to  deliver 
about  3(K)  head  by  the  defendant  in  tendering  only  178  head, 
is  properly  a  (juestion  to  l)e  left  to  the  jury.  {Clapp  v. 
Thayer,  112  Moss,  29G.)  The  word  '^ about,"  in  Clapp  v. 
Thayer,  is  "only"  for  the  purpose  of  providing  against  acci- 
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(leutal  variations  arising  only  from  slight  and  unimportant 
excesses  or  deficiencies  in  number.  (Brawley  v.  U.  S.,  96 
r.  S.  168.) 

III.  As  to  the  instruction  given  by  the  court  of  its  own 
motion  in  respect  to  a  division  of  the  forfeit  money,  and 
which  is  criticized  at  length  by  counsel,  we  have  to  say  that, 
as  a  rule  for  the  equitable  approximation  of  division  of  a 
loss  growing  out  of  inevitable  and  unforeseen  conditions,  it 
might  be  wise  under  some  circumstances  to  adopt  it.  We  do 
not  see,  however,  that  it  could  be  properly  adopted  in  a  case 
such  as  this.  We  complain  of  its  application  here  because 
under  it  possibly  the  jury  acted  in  reducing  our  just  dam- 
ages from  $600  or  more  to  the  paltry  $500  awarded.  How- 
ever, for  practical  reasons  readily  appreciated  by  the  court, 
we  have  not  chosen  to  ask  a  new  trial,  and  prefer  to  accept 
the  smaller  sum  rather  than  litigate  further.  It  certainly 
(?annot  avail  the  appellant  to  complain  of  an  instruction  by 
which  he  has  profited  to  our  loss;  and  the  rule  is  well  settled 
in  all  jurisdictions  that  an  incorrect  instruction  on  a  meas- 
ure of  damages  which  could  not  prejudice  the  party  com- 
plaining will  not  be  treated  as  appealable  error. 

IV.  The  cases  cited  by  counsel  in  his  discussion  of  the 
effect  of  the  word  ^*  about"  do  not  bear  out  the  conclusion 
sought  to  be  drawn  from  them.  Each  and  every  one  prop- 
erly understood  is  plainly  distinguishable  from  the  case  at 
bar.  For  instance,  in  Brawley  v.  V.  S.,  96  U.  8.  168,  cited 
by  us,  it  will  be  seen  that  the  contract  was  to  supply  so 
much  cord  wood  as  should  be  needed  for  a  particular  purpose, 
and  that  the  880  cords  was  plainly  but  an  estimation  as  to 
the  quantity.  Other  similar  cases  are :  Harrington  v.  Mayor ^ 
10  Ilun,  248;  Callmeyer  v.  Mayor,  83  X.  Y.  116.  It  cer- 
tainly cannot  be  urged  that  Eager  in  this  case  needed  cattle 
for  any  particular  purpose,  or  that  the  parties  were  stipula- 
ting with  referencre  to  sup})lying  any  demand  or  need  of  his. 
So  in  the  case  of  Day  v.  Cross,  59  Tex.  595,  and  in  Morris 
V.  Wibaux,  48  N.  E.  837. 

V.  The  evidence,  it  is  claimed,  does  not  support  the 
verdict  of  the  jury.  We  assume  that  the  rule  is  well  settled 
in  this  state  that,  where  there  is  substantial  evidence  support- 
ing the  verdict,  it  will  not  be  disturbed.     In  this  case  it  not 
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only  satisfied  the  jury,  but  on  motion  for  a  new  trial  was 
deemed  satisfactory  by  the  lower  court. 

E,  S.  Farrington  and  Cha.H.  A.Walker,  for  Appellant,  in 
reply : 

I.  Appellant  claims  that  the  court  erred  in  instructing 
the  jury  that  where  the  seller,  though  acting  within  the  letter 
of  the  contract,  does  not  deliver  as  many  (tattle  as  it  was  esti- 
mated that  he  would  deliver,  it  is  proper  for  the  jury  to 
apportion  the  forfeit  money  between  the  seller  and  the  buyer. 
The  respondent  practically  admits  that  the  instruction  is  not 
coirect.  He  does  not  even  attempt  to  cite  any  authorities  in 
its  support.  He  simply  argues  that  the  interpretation  which 
is  given  to  the  contract  by  the  court  (see  instructions  8,  9, 
10)  is  wrong.  Appellant  assigns  as  error  an  oral  instruc- 
tion. Respondents  reply  by  pointing  out  that  the  statement 
of  the  law  in  not  less  than  three  other  instructions  is  errone- 
ous. It  would  seem  to  be  a  proper  case  for  a  new  trial. 
However,  it  has  been  repeatedly  decided  by  this  court  that  it 
will  only  examine  errors  assigned  by  the  appellant.  No  other 
alleged  eri'ors  in  the  instructions  can  be  considered  than  the 
errors  assigned  by  the  appellant.  (Dennis  v.  Caughlin,  22 
Nev.  4r)3;  Moresi  v.  tSmft,  15  Nev.  220;  Maher  v.  Swift,  14 
Nev.  :332;  Seaward  v.  Maloffe,  15  Cal.  307;  Dougherty  v. 
Henarie,  47  Cal.  9.) 

II.  That  parole  evidence  (%iunot  be  admitted  to  vary  the 
terras  of  a  written  contract,  is  undoubtedly  the  law.  It  is 
unnecessary  to  cute  authorities  in  support  of  such  a  familiar 
rule.  This  rule,  however,  has  no  application  in  the  present 
case,  because  no  testimony  was  offered  for  that  purpose. 
There  was  no  pretense  that  the  agreement  introduced  in  this 
case  was  not  the  agreement  of  the  parties;  but  each  party 
contended  for  a  different  interpretation  of  the  contract.  The 
plaintiff  contended  that  the  (contract  was  simply  an  agreement 
to  sell  about  300  head  of  cattle,  and  that  "about"  meant 
within  10  per  cent,  (a)  The  written  controlled  the  printed 
portion  of  the  contract.  (Clark  on  ('ontr.  p.  594:  Bishop  on 
Contr.  sec.  413;  Clark  v.  Woodruff,  83  N.  Y.  522.)  (b)  The 
contract  was  to  sell  all  the  cattle  which  Mathewson  could 
obtain  on  his  agreements  with  Dugan,  et  al.,  and  50  or  more 
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of  his  own  cattle,  estimated  all  told  to  be  about  800  head. 
(c)  It  was  the  duty  of  the  eourt  to  interpret  the  contract.  ( 1 
Jones  on  Evidence,  sec.  172.)  The  court  permitted  evidence 
of  the  acts  and  negotiations  of  the  parties  at  the  time  the 
contract  was  entered  into  to  be  introduced  in  evidence.  This 
testimony  was  admitted  witlumt  objection,  and  it  was  not 
contradicted.  The  court  also  permitted  the  defendant  to 
introduce  in  evidence  the  contracts  with  Dugan,  Tioni,  ef  al. 
Plaintiff  objected  to  the  admission  of  these  contracts,  but  the 
objection  was  properly  overruled.  (Jones  on  Evidence^  sees. 
455^58.) 

III.  This  evidence  was  admitted  not  for  the  purpose  of 
contradicting  the  contract,  but  in  order  that  the  court  might 
l»y  means  of  this  evidence  put  itself  in  the  situation  of  the 
luirties  to  the  instrument  and  thus  interpret  its  meaning. 
(Erie  Cattle  Co.  v.  Guthrie,  44  Pac.  984;  Bell  v.  Rankin,  40 
Pac.  1094.) 

IV.  To  those  authorities  which  have  been  cited  in  appelant' s 
opening  brief  to  the  eflFect  that  the  words  "about  300  head" 
are  merely  words  of  estimate,  we  will  add  the  following  case: 
Wolf  V.  Wells,  Fargo  d'  Co.,  115  Fed.  32.  Here  the  written 
offer,  which  was  accepted,  for  the  sale  of  cement  to  be  used 
in  the  construction  of  a  certain  building,  stated  that  it  named 
a  price  "for  what  you  may  require,  on  or  about  5,000  barrels, 
more  or  less."  In  this  case  Judge  Hawley  held  that  the  con- 
tract was  not  to  deliver  any  particular  quantity,  but  to  deliver 
so  much  as  might  be  required  in  the  construction  of  the 
building.  The  designation  of  "about  5,000  barrels,  more  or 
less,"  was  held  to  be  merely  the  estimate  of  the  parties  as  to 
the  (juantity  which  would  be  required. 

V.  Let  us  look  at  the  first  and  second  rules.  The  first 
one  is  this:  Where  a  contract  is  made  to  sell  or  furnish 
certain  goods  identified  by  reference  to  independent  circum- 
stances, and  the  (juantity  is  named  with  the  qualification  of 
"about,"  or  "more  or  less,"  or  words  of  like  import,  the  con- 
tract applies  to  the  spetnfic  lot;  and  the  naming  of  the 
quantity  is  not  regarded  as  in  the  nature  of  a  warranty,  but 
(mly  as  an  estimate  of  the  probable  amount,  in  reference  to 
which  good  faith  is  all  that  is  re(|uired  of  the  party  making 
it.     Our  case  comes  directly  within  this  rule.     The  contract 
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is  "to  sell  oertain  goods" — viz,  '^cattle" — 'Udentifled  by  ref- 
erence to  independent  circumstances" — viz,  the  four  contracts 
with  Halsted,  Tioni,  and  the  others;  the  quantity  is  named 
with  the  qualification  of  "about"— to  wit,  "about  300." 
Therefore  the  first  rule  applied  to  this  case.  In  other  words, 
the  naming  of  the  (juantity  is  "not  a  warranty,  but  only  an 
estimate  of  the  probable  amount,  in  reference  to  which  good 
faith  is  all  that  is  required  of  the  party  making  it."  There 
was  nothing  whatever  in  the  testimony  to  show  mala 
fides, 

VI.  Coming  to  the  second  rule  laid  down  by  Mr.  Justice 
Bradley,  in  Bradler  v.  T.  S.  (96  U.  S.  168) :  "But  when  no 
such  independent  circumstances  are  referred  to,  and  the 
engagement  is  to  furnish  goods  of  a  certain  quality  or  char- 
acter to  a  certain  amount,  the  quality  specified  is  material, 
and  governs  the  contract."  The  very  first  words  of  this  rule 
are  fatal  to  plaintifl^'s  contention.  The  rule  says:  "When 
no  such  independent  circumstances  are  referred  to."  In  our 
case  not  only  are  "such  independent  circumstances  referred 
to,"  but  they  are  referred  to  in  that  part  of  the  contract 
which  demands  the  greatest  consideration,  because  it  is  writ- 
ten, not  printed,  and  is  therefore  the  surest  index  as  to  what 
was  primarily  in  the  minds  of  the  contracting  parties.  Rules 
1  and  3,  then,  laid  down  in  the  United  States  Supreme  Court 
as  governing  this  class  of  cases,  apply  directly  to  the  case 
under  consideration.  Rule  2,  upon  which  alone  the  plaintiff 
could  stand,  has  no  application  to  the  case  whatever. 

By  the  Court,  Fitzgerald,  J.: 

The  litigation  in  this  case  grew  out  of   a  partly  printed 

and  partly  written  contra(».t  for  the  purchase  of  cattle.     The 

following  is  a  copy,  the  written  portions  being  shown  heivin 

bv  italics: 

''Siorkvillf,  Xev.,  May  ir,fh  189^. 

"Received  from  .V.  Eager  the  sum  of  Six  Hundred  Dollars, 
the  receipt  of  which  is  hereby  aciknowledged  as  part  payment 
and  forfeit  money  on  about  three  hundred  head  of  good, 
average,  smooth,  full  age,  thrifty  cattle,  consisting  of  about 
the  number  of  each  class  as  given  below,  and  at  the  prices 
there  sriven: 
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About  '}(f  head  of  One-year-old  steei-s  at  ^lt<,(H>  per  he^d. 
.      "      HO    ''      ''  Two     ''       "       ''       •*    x^:j.oo    '' 
''      'jr,     ''      '*   Three  and  four  year 

old  Steers    "    :i7m    " 

'*      —     '^       **    Four-year-old  Steers '*     X>7.w>    " 

H  large  Hxilh "     76'.W>    " 

''      —  Head  of  Stags "     "       " 

"      ^^^>  head  of  One-year-old  heifers'*     liSH)    "       " 
"      20  head  of  Two-year-old  heifers  "     UL'^o    '' 
''      so  head  of  Cows  8  to  9  years  old ''     Iff. 50    "       " 
''      (i5     ''      "       '*     with  calves  by 

side ''    JL^'t.oo    '*       " 

"C^alves  to  not  be  counted  but  thrown  in  free  of  charge. 
**  The  above  cattle  are  to  be  delivered  at  Willow  creek  in 

Sieptoe  Valley,  Xev. in  good  healthy  condition  and  in 

good  shape  for  driving  or  shipping,  from  1st  day  of  June  to 

JJd  day  of  June  1808  at  the  option  of  l)uyer,  he  to  give 

days  notice  of  date  of  delivery.  Said  (tattle  to  be  carefully 
handled,  and  not  overdriven  while  being  gathered  and  taken 
to  place  of  delivery,  and  are  not  to  include  any  cripples, 
swaybacks,  blind  or  lame  ones  and  no  Holstein,  Jersey  or 
Mexican  blood. 

"Balance  of  Purchase  price  to  be  paid  on  delivery  of  cattle 
and  completion  of  this  contract. 

"  Remarks. 
*'  ^fr.  MaihewHon  agrees  to  put  in  all  the  cattle  he  gets  on 
his  contract   with    Geo.  lialstead,  John    Tioni,  Geo.  J>ugan^ 
Eugene  Locke  d*  all  the  small  bunches  that  come  with  them, 
and  fifty  or  wore  of  his  own  cattle  branded  S  on  left  hip. 

"0.  A.  Mathewson. 
'^Y.  Eager.'' 
The   primary  question    in    the   case  was:     What    is   the 
proper  interpretation  of  this  contract? 

Appellant  (daims  that  under  the  proper  interpretation  he 
was  not  required  to  deliver  any  si)ecified  number  of  cattle: 
that,  under  the  rule  that  written  parts  of  contracts  control 
])rinted,  the  written  parts,  under  the  head  of  "Remarks,"  in 
this  contract,  control  the  printed,  in  the  main  body  of  the 
(M)ntract;  and  that  therefore  he  was  to  deliver  to  respondent 
only  what  he  might  obtain  on  the  four  contracts  mentioned 
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in  the  contract  in  contest  here,  and  from  the  "small  bunches" 
and  50  of  his  own  cattle.  8ueh  an  interpretation  would  lead 
to  this  result:  Had  appellant  delivered  none  from  the  four 
mentioned  contracts  or  the  "small  bunches/^  or,  say,  one 
from  each  (that  is,  5,  and  then,  in  addition,  50  of  his  own), 
he  would,  by  thus  delivering  50,  or  at  most  55,  head  of 
cattle,  adding  10  per  cent  by  proved  custom,  have  complied 
with  both  the  letter  and  the  spirit  of  his  contract.  We  think 
this  is  not  a  correct  interpretation.  It  (*arries  the  rule  of 
superiority  of  written  over  printed  matter  too  far;  that  is, 
to  the  annihilation  of  the  printed  matter,  when  all  the  parts, 
the  written  and  the  printed,  can  be  reconciled  with  each 
other.  We  do  not  deny  that,  when  the  written  and  the 
printed  parts  of  contracts  are  antagonistic  and  cannot  be 
reconciled,  the  written  should  general!}'  control;  but  when 
there  is  only  apparent  antagonism,  and  reconciliation  is 
reasonably  easy,  we  think  the  rule  of  reconciliation  should 
govern. 

Taking  the  contract  in  this  light — that  is,  of  reconcilia- 
tion— appellant  agreed  to  deliver  to  respondent  about  300 
head  of  cattle,  to  be  made  up  of  all  the  suitable  cattle  that 
he  should  get  on  his  four  contracts,  and  from  the  "small 
l)unches"  and  50  or  more  of  his  own  cattle,  should  more  than 
50  be  necessary  to  make  up  the  number  agreed  upon,  to  wit, 
about  300.  Taking  the  contract  in  this  light,  contended  for 
by  appellant,  might  have  resulted  in  this:  Respondent  might 
have  been  compelled  to  receive  and  pay  for  a  very  large  num- 
ber of  cattle.  Suppose  each  of  the  appellant's  four  contract- 
ors had  delivered  the  full  number  of  cattle  by  him  contracted 
for,  and  10  per  cent  in  addition,  as  the  evidence  shows  that, 
by  the  custom  of  cattlemen,  10  per  cent  plus  as  well  as  10  per 
cent  minus  is  allowable;  then  respondent  might  have  been 
compelled  to  receive  and  pay  for  as  follows: 

From  Dugan 100 

"      Tioni 34 

"      Halstead 100 

"      Locke 45 

Total 279 

Ten  per  cent  of  279  is  27,  and  adding  this  would  mak(» 
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:J06  (279+27=:M)(i).  To  tM)(y  the  oO  of  appellant's  own  cattle 
added  would  make  'JoCJ  (/W)6-fr)()=:]r)G),  as  the  number  that 
respondent  mig^ht  have  been  compelled  to  receive.  Add  to 
this  *]')6,  the  possibilities  under  the  words  "or  more"  in  the 
phrase  ".')()  or  more  of  his  own  (rattle,"  and  there  might  have 
been  an  indefinite  number  of  cattle  deliverable,  under  this 
view  of  the  contract.  For  if  appellant  could,  under  the 
phrase  'Uir  more  of  his  own  cattle,"  have  added  as  many  as 
lie  may  have  chosen,  he  might  have  chosen  to  add  1,(KK), 
making  l,3r)G,  or,  indeed,  any  number.  It  seems  that  the 
number  deliverable  under  the  contract  inevitably  turns  upon 
tlie  "three  hundred"  mentioned  in  the  main  body  of  the 
instrument  of  contract,  and  the  re(*onciliation  view  above 
mentioned  is  the  true  one.  It  should,  perhaps,  be  observed 
here  that  the  pivotal  words  "three  hundred,''  are  not  only  in 
the  main  body  of  the  contract,  but  are  themselves  in  wi'iting; 
and  to  this  extent  is  removed  any  foundation  of  fact  for 
invoking  the  rule  of  superiority  of  written  over  printed 
matter. 

Appellant  claims  that  the  instruction  given  by  the  court 
as  to  apportioning  the  forfeit  money,  to  wit,  $600,  was 
(»rroneous,  and  for  this  reason  the  judgment  and  order  of 
the  trial  (^ourt  should  be  reversed,  and  a  new  trial  ordered. 
This  would  probably  be  true  if  the  interpretation  of  the  con- 
tract contended  for  by  appellant  were  correct.  For  it  would 
seem,  under  the  authorities  cited,  that  iii  general  forfeit 
money  paid  on  a  contract  (*anm)t  be  recovered  when  the 
])arty  receiving  the  forfeit  money  is  in  no  respect  in  default. 
If  the  interpretation  of  the  contract  contended  for  by  appel- 
lant were  convert,  then  it  would  seem  that  there  is  nothing 
appearing  in  the  matters  before  this  court  showing  that 
appellant  was  in  any  respect  in  default.  But  believing,  as 
w^e  do,  that  the  correct  interpretation  of  the  contract  is  that 
a])ove  given,  to  wit,  for  about  .*}()()  head  of  "cattle,  and  that 
the  delivery  of  only  al)Out  (me -half  of  that  number,  to  wit, 
ir>(),  was  not  a  sufficient  (H)mpliance  with  the  terms  of  the 
contra(rt  on  the  part  of  the  appellant,  it  follows  that  the 
error  complained  of  by  appellant,  if  it  was  error,  was  in  his 
favor,  and  therefore  he  is  not  in  a  position  to  take  advantage 
thcr(M)f. 
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There  are  some  other  assignments  of  error,  but,  if  the 
view  above  stated  be  correct,  they  become  immaterial. 

It  is  ordered  that  the  order  of  the  trial  court  denying  the 
motion  for  a  new  trial  in  this  case,  and  the  judgment  follow- 
ing said  order,  be  affirmed. 

Belknap,  C.  J.:     I  concur. 

Talbot,  J.,  did  not  sit  in  this  case,  he  having  presided  at 
the  trial  of  the  case  in  the  court  below. 


[No.  ir>i4.j 

H.  A.  (GAMBLE  and  P.  T.  CHADBOUKNE,  Petitioners, 
V.  THE  FIRST  JUDICIAL  DISTRUrr  (^OUHT,  et 
AL.,  Respondents. 

Vkni'e  of  Actions— ('HANGE—DisguAUKicATioN  ok  Judge— Mandamus. 

L  Under  Comp.  Laws,  sec.  254.'),  providing  that  a  judge  shall  not  act  as 
.such  when  he  has  been  the  attorney  of  either  part}'  in  the  proceeding, 
it  is  the  duty  of  a  judge  who  has  been  of  counsel  for  a  party  to  change 
the  place  of  trial  to  some  other  judicial  district. 

2.  Mandamus  will  issue  to  corapiel  a  judge  who  was  of  counsel  in  an  action 
previous  to  his  app<jintnient  as  judge  to  change  the  place  of  trial  of 
such  action  to  some  other  judicial  district,  although  no  motion  for  that 
purpose  was  ever  made  in  open  court,  where  the  application  for  the 
change,  signed  by  petitioner's  attorneys,  was  presented  to  the  judge, 
the  originals  later  being  i>roperly  tiled,  and  the  motion  for  removal 
was  informally  made,  and  a  list  of  authorities  forwarded  to  him,  he 
being  engaged  in  judicial  duties  in  another  county,  and,  from  his 
reasons  for  refusal,  it  was  evident  that  he  would  not  have  granted  the 
motion,  had  it  been  formally  nuide. 

Talb<it,  J.,  dissenting. 

Application  for  writ  of  niandamits  by  B.  A.  (ramble  and 
F.  T»  Chad))ourne  against  the  District  Court  of  the  First 
•ludieial  District  of  the  State  of  Nevada,  Esmeralda  County, 
and  M.  A.  Murphy,  the  Judge  thereof.  Application  granted. 

The  facts  sufliciently  appear  in  the  opinion. 

Bigelow  ct  Dorsftj,  Geo.  W.  Baker,  and  R.  M.  F.  Soto,  for 
Petitioners: 

I.  No  affidavit  was  required  to  show  the  dis<iualification 
of  the  honorable  judge  of  this  court.  The  fact  of  his  dis- 
(lualification  being  the  matter  within  his  own  personal  knowl- 
edge, as  a  judge  of  this  court,  he  wouhl  take  judicial  nofic<» 
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thereof.  {Alhn  v.  Neilly,  ]:>  Nev.  452,  4r)r)-6;  Tablf  Mt.  Co. 
v.ir.  I).  S.  ^fin.  Co.,  4  Nev.  218,  221,  222;  ISouthern  Co.  v. 
Xaf.  Hank,  KM)  Cal  81  (J,  321;  Staff  v.  Blakf,  88  Pae.  8:)4, 
3r)7;    /'>>/f'y  V.  Hrewhuj  Co.,  89  N.  W.  280.) 

II.  Section  254.1  of  Compiled  Laws  of  Nevada  provides 
in  part:  '^A  judf^e  shall  not  aet  as  sueh:  *  -s^  *  Third, 
when  he  has  been  attorney  or  (».ounsel  for  either  party  in  the 
a(»tion  or  proeeedinji:,  hut  this  section  shall  not  apply  to  the 
arrangement  of  th(^  calendar  or  the  regulation  of  the  order 
of  business.'^  The  provision  of  section  8116,  Compiled 
Laws,  that  upon  the  existence  of  certain  conditions  the  court 
may,  on  motion,  change  the  place  of  trial,  "must,"  as  was 
said  in  Esiaie  of  Walley,  11  Nev.  260,  268,  ''on  a  familiar 
principle  of  constniction  be  considered  as  imperative  and 
mandatory  as  if  it  had  read:  ''The  court  must,  on  motion, 
change  the  place  of  trial."  (Black,  Interp.  155,  156,  888, 
841-842;  Maxwell,  Interp.  2d  ed.  295,  296,  299-800;  Endlich, 
Interp.  sees.  810-811,  pp.  428,  424;  Sutherland,  Stat.  Cons, 
sees.  461,  462;  Esiaie  of  HaUenihie,  45  Cal.  696,  698-699; 
In  re  Siill,  117  Cal.  509,  518:  Malcolm  v.  Rogers,  15  Am. 
Dec.  464,  467,  468,  note.) 

III.  The  statute  is  mandatory  and  prohibitory  where  the 
judge  of  the  court  is  disijualified.  It  is  prohibitory  to  the 
(^xtent  of  depriving  him  of  all  power  or  jurisdiction  to  act 
judicially  in  any  matter  affecting  the  merits  of  the  action 
pending  before  him;  and  it  is  mandatory  so  that,  the  fact  of 
disqualification  being  conceded  or  established,  he  is  compelled 
to  change  the  place  of  trial.  If  the  change  is  refused,  any 
judicial  ac^t  of  the  coui't,  while  presided  over  by  the  discjual- 
ified  judge,  is  null  and  void.  Nor  can  consent,  unlesft  the 
statute  so  provides,  confer  jurisdiction  on  the  disqualified 
judge.  {Freveri  v.  Strifi,  19  Nev.  868,  864,  and  cases  there 
cited;  Oakley  v.  AspinwalL  8  N.  Y.  547-552;  Reams  v.  Reams, 
5  Caldw.  217,  219;  Slavpn  v.  IVV/f'f/fr,  58  Tex.  28,26;  Hall 
V.  Thayer,  105  Mass.  219;  Xewrome  v.  Lhjhi,  58  Tex.  141, 
145,  146,  44  Am.  Kep.  604;  Cooley,  Const.  Lim.  6th  ed.  509; 
Freeman  on  Judgments,  sec.  146;  Black,  sees.  174,  266;  Gains 
V.  Barr,  60  Tex.  676,  678;  Morion  v.  Howard,  79  Mich.  642, 
644-647,  44  N.  W.  1112-1118;  Kntiz  v.  Howard,  70  Ind. 
71-76.) 
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IV.  While  the  statute  permits  one  district  judge  to  hold 
<H)urt  in  a  distriet  for  which  he  has  not  been  elected,  either 
upon  the  request  of  the  judge  of  the  latter  district,  or  upon 
the  direction  of  the  governor,  under  certain  circumstances, 
the  cases  in  which  such  foreign  judge  may  sit  must  be  cases 
other  than  those  in  which  the  law  prescribed  a  (change  of 
venue  on  the  application  of  either  of  the  parties.  ( Krumdick 
V.  Cnnnp,  98  Cal.  117,  119;  Gale  v.  Michie,  47  Mo.  82(5; 
Graham  v.  People,  111  111.  258,  258-259;  Kansas  Par.  Ry.  Co. 
V.  Reynolds,  8  Kan.  (522.)  Unless  the  statute  provides  for 
the  calling  in  of  another  judge  to  pass  on  the  application  for 
a  change  of  venue  on  the  ground  of  the  disciualification  of 
the  judge  of  the  court  before  which  the  cause  is  pending, 
such  alleged  disqualified  judge  may  gi-ant  the  application. 
{Shannon  w.  Smith,  H\  Mich.  451,  458;  State  v.  Thompson, 
141  Mo.  4()8,  414,  42  S.  W.  949;  Slaven  v.  Wheeler,  58  Tex. 
28,  26;    Reapns  v.  Kearns,  5  Caldw.  217,  219.) 

V.  In  fact,  when  the  fact  of  disqualification  is  (*onceded 
or  established  ])evond  controversv,  the  dutv  of  the  court, 
acting  through  the  dis(|ualified  judge,  is  treated  as  minis- 
terial, so  that  mandamus  will  lie  to  compel  a  change  of 
venue.  There  is  no  discretion  in  the  matter  when  the  fact 
of  disqualification  is  established  or  conceded.  ( lAvermore  v. 
Hrnndage,  (54  Cal.  299,  8(K);  Krmndirk  v.  Crmnp,  98  Cal.  117, 
119;  State  v.  (ktstleherry,  28  Ala.  (55;  State  v.  Shatr,  1  N.  E. 
758,  48  Ohio  St.  824;  Graham  v.  People,  111  111.  258,  259; 
State  V.  Mark,  09  Pac.  8(52,  868.) 

VI.  The  fact  that  the  cause  is  not  at  issue  ui)on  (luestions 
of  fact  is  no  reason  for  denying  the  appli(»ation  to  transfer 
the  cause  to  a  county  in  some  other  district  whose  judge  is 
not  disqualified.  The  pleadings  are  not  settled  yet,  and  the 
honorable  judge  of  this  court  cannot  sit  to  pass  upon  ques- 
tions relating  to  them.  {People  v.  I>e  la  Gnerra,  24  Cal.  78, 
77.)  The  prohibition  of  the  statute  is  universal  that  the 
judge,  being  disqualified,  shall  not  ac^t  in  the  cause  at  all. 
((■oinp.  Laws.  sec.  2545;  Frevert  v.  Sin'ft,  19  Nev.  8(54;  State 
V.  Mack,  69  Pac.  (Nev.)  862,  868.)  The  determination  of  a 
demurrer  interposed  to  a  pleading  in  the  case,  or  a  motion 
in  relation  thereto,  or  any  other  matter  affecting  the  merits 
or  substantial  rights  of  the  parties  would  constitute  a  trial 
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SO  as  to  bring  the  ease  within  the  statute  ((^omp.  Laws,  see. 
.*ni6)  providing  for  a  ehange  of  venue  in  ease  of  the  dis- 
(|ualifieation  of  the  judge.  {AUerion  v.  EUlridge,  10  N.  W. 
2.V2,  254,  56  Iowa,  709,  712;  Finn  v.  SpmjnnfL  67  ('al.  3:iO, 
IV'V2;  -Tregamho  v.  Comanche  M.  d*  M.  Co.,  57  Cal.  501,  505; 
Anderson  v.  Pennie,  32  ('al.  26.S,  267;  Blaek's  Law  Diet. 
'^ Trial";  21  Eney.  PI.  &  Pr.  956;  Gibson  v.  Sydney,  69  N.  W. 
:n3,  50  Xeb.  12;  Goldfree  v.  Spreckles.  135  Cal.  666,  668-672, 
and  cases  cited;   Corap.  Laws,  sees.  3248-3252.) 

VII.  At  one  time  a  right  to  appeal  from  an  order  denying 
an  application  for  a  change  of  venue  existed  in  this  state. 
(Table  Mi.  Co.  v.  Waller's  Defeat  Co.,  4  Nev.  218,  220.) 
While  the  law  was  such,  a  formal  application  in  court  was 
imperative.  But  the  right  to  appeal  no  longer  exists.  The 
fact  of  disqualification  being  conceded,  known  to  the  judge 
himself,  no  discretion  exists.  The  transfer  must  ])e  made. 
This  rule  was  enforced  in  State  v.  Mark,  69  Pac.  (Nev.)  862, 
863.  With  greater  force  should  it  apply  here  where  the 
respondent  has  been  acc'orded  every  opportunity  to  act;  and 
finally  gives  the  applicant  to  understand  that  he  will  deny 
their  motion,  even,  if  formally  made. 

V^III.  Where  it  appears  conclusively  from  the  conduct  of 
the  defendant  that  there  would  have  been  a  refusal  to  comply 
if  a  demand  had  been  made,  no  previous  demand  is  neces- 
sary. {Northern  Par.  R.  Co.  v.  Washington  Terr.,  142  V,  S. 
492;  Columbia  Co.  v.  King,  13  Fla.  451,  People  v.  Harnett, 
91  111.  422;  iMhe  Erie  R.  Co.  v.  State,  139  Ind.  158;  Chicago 
R.  Co.  V.  Chase  County,  49  Kan.  399;  Muhlenburg  County  v. 
Morehead,  56  S.  W.  484;  Atty.-Gen,  v.  Boston,  123  Mass. 
461;  Giddings  v.  Blacker,  93  Mich.  1:  Hilton  v.  Grand 
Rapids,  112  Mich.  500;  State  v.  Baushausen,  49  Neb.  '^'yH; 
Conklin  v.  Cunningham,  7  N.  Mex.  445,  461,  462;  In  re 
Whitney,  3  N.  Y.  Supp.  838;  Alexander  \.  McDowell  County, 
67  N.  C.  330;  Com.  v.  Pittsburg,  34  Pa.  St.  496;  Morton  v. 
Comptroller -Gen.,  4  S.  V.  431;  Reg  y.  Bruce  County,  11  U. 
('.  C.  P.  575:  Davidson  v.  Miller,  24  V.  C.  Q.  B.  66;  People 
V.  Mt.  Morris,  137  111.  576.) 

IX.  It  is  respectfully  submitted,  however,  that  State  v. 
Mack,  supra,  is  applicable  and  should  control.  Here,  at  least, 
Judge  Murpliy  was  apiu-ised  months  before  this  proceeding 
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was  instituted  that  the  petitioners  wished  the  cause  trans- 
ferred. Unless  proof  to  the  contrary  is  made,  it  must  be 
presumed  that  Judge  Murphy  maintained  the  relation  of 
attorney  and  client  with  Silver  Peak  mines.  Indeed,  he 
admits  as  much  in  his  answer,  where  he  says  that  he  "was 
ready  and  willing  at  all  times,  *  *  *  to  and  including  the 
month  of  December,  1902,  to  enter  the  appearance  of  defend- 
ant, Silver  Peak  Mines  Company.'*  (McKenzie  v.  Sfpvens, 
19  Ala.  691,  692-693;  Burlington  Ins.  Co.  v.  ThrelMd,  60 
Ark.  r)39,  343-544;  McCullough  v.  Plurnis  Ins.  Co.,  113  Mo. 
60.1,  514;  Tabh  Mf.  Co.  v.  Waller's  Defeat  Co.,  4  Nev.  218, 
220;  Jordan  v.  Young,  37  Mo.  276,  280;  Fox  v.  Holt,  4 
Ben..  278,  281.) 

S<(mnel  Piatt,  for  Respondents,  and  P.  M.  Howler,  Jr.,  of 
<*ounsel,  for  Respondents: 

I.  Compiled  Laws  of  Nevada,  section  3116,  provides,  inter 
alia,  as  follows:  '*The  court  may,  on  motion,  change  the 
place  of  trial  in  the  following  cases:  *  *  *  Fourth, 
when  from  any  cause,  the  judge  is  discjualified  from  acting 
in  the  action."  It  will  be  observed  from  the  petition  that 
relator  filed  a  motion  for  a  change  of  venue  with  the  district 
clerk  of  Esmeralda  county,  the  county  within  which  the 
cause  was  originally  brought.  The  motion  was  undoubtedly 
filed  with  the  intention  of  formally  presenting  it  to  the  dis- 
trict court  of  said  county.  The  statute  provides,  supra,  that 
such  a  motion  shall  be  made,  and  relators  certainly  so  under- 
stood the  law,  or  they  would  never  have  filed  their  motion. 
Admitting  that  the  averments  in  their  petition  are  correct, 
they  even  informed  the  trial  judge  in  his  office  that  they  had 
filed  such  a  motion;  that  he  cxmld  draw  no  other  inference  or 
(conclusion  therefrom  than  that  they  intended  to  make  such  a 
motion  in  open  court.  This  they  failed  to  do,  and  respondent 
has  never  had  an  opportunity  either  to  allow  or  refuse  it. 
He  is  simply  being  harassed  by  an  application  for  an  extra- 
ordinary writ  without  any  legal  foundation  whatsoever  upon 
which  to  base  the  petition. 

II.  The  petition  is  premature.  In  order  for  a  peremptory 
writ  of  mandamus  to  issue,  it  is  ne<*.essary  to  show  conclusively 
that    the    respondent    withholds  compliance    and    distinctly 
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determines  not  to  do  what  is  required.  (Am.  &  Eng.  Encj'. 
Law,  vol.  XIX,  760,  and  authorities  therein  cited.)  Man- 
(l(wn(s  will  not  issue  before  respondent  is  in  actual  default. 
(State  V.  Bising,  15  Nev.  164,  citing  State,  ex  rel.  Piper ^  v. 
Gracey,  11  Nev.  223.) 

TIT.  The  fact  that  the  petition  for  this  writ  of  mandamus 
is  premature  has  been  admitted  more  than  once  by  counsel 
for  petitioners  herein.  In  all  the  affidavits  of  counsel,  set- 
ting out  their  own  views  individually,  in  conference  and  l)y 
correspondence  they  have  repeatedly  indicated  that  a  motion 
for  a  change  of  venue  has  been  filed  with  the  county  clerk  of 
Esmeralda  county,  State  of  Nevada,  and  that  it  was  always 
tlu^ir  intention  and  purpose  to  present  said  motion  to  tlie 
respondent  herein  for  consideration  and  decision.  That  they 
presume  through  private  correspondence  or  informal  advances 
to  induce  a  judge  to  act  judicially  in  a  matter  as  important 
as  the  laying  of  a  venue,  is  an  assumption  unwarranted  in 
the  practice,  and,  it  is  respectfully  submitted,  a  proceeding 
which  this  honorable  court  will  not  encourage. 

IV.  Petitioners  in  their  long  list  of  authorities  have  failed 
to  present  a  single  case  in  point  wheivin  a  writ  of  mandumus 
issued  before  a  formal  application  had  been  made  to  the  nisi 
prills  judge.  An  examination  of  many  of  the  cases  cited  in 
their  brief  invariably  shows  that  the  extraordinary  w'rit 
issued  when  the  judge  had  refused  to  "grant  the  motion," 
and  never  before  he  had  had  an  opportunity  to  act.  (\)unsel 
for  petitioners  look  in  vain  for  any  authority  of  this  court 
to  grant  the  writ.  In  addition  to  the  Nevada  cases  com- 
mented upon  in  the  opening  pages  of  this  brief,  and  which 
upon  examination  will  be  found  to  be  grossly  inapplicable  to 
the  matter  at  bar,  the  case  of  State  v.  Bonnifield,  10  Nev. 
401,  has  been  cited.  Here,  the  Supreme  Court  of  Nevada 
refused  to  issue  the  wrrit  because  the  respondent  judge 
intended  no  evasion  of  duty  and  acted  in  good  faith.  The 
case  is  recommended  as  supporting  respondent's  contention 
herein.  Relative  to  the  case  of  State  v.  Mael\  reported  in 
the  26th  Nevada,  and  decided  bv  this  honorable  court  only  a 
short  time  ago,  it  is  respectfully  submitted  that  this  c^se, 
while  correctly  stating  the  law  and  })earing  all  the  imprint 
of  a  sound  and  logical  judicial  opinion,  is  not  applicable  to 
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the  case  at  bar.  The  decision  was  based  upon  sections  2869 
and  2870  of  Compiled  Laws  of  Nevada,  and  relates  to  the 
dis(iualification  of  a  judge  in  probate  matters  in  which  he  is 
directly  interested.  In  such  cases  the  statute  provides  with- 
out equivocation  and  in  plain  terms  that,  when  a  judge  finds 
himself  dis(iualitied,  he  shall  ipso  facto  call  in  another  judge 
from  another  district  to  act  for  him.  Here  the  statute  pro- 
vides that  no  motion  shall  be  made,  or  rather  does  not 
provide  that  a  moti^on  shall  be  made,  and  the  judge  is  bound 
to  act  of  his  own  motion.  It  will  be  readilv  seen  that  the 
case  has  no  application  whatever  to  the  case  at  bar. 

V.  The  petitioners  herein  have  a  plain,  speedy  and  ade- 
<iuate  remedy  at  law.  The  authorities  of  the  Supreme  Court 
of  the  State  of  Nevada  support  the  contention  that  an  order 
of  an  inferior  court,  with  jurisdictional  powers  ecjuivalent  to 
the  district  courts  of  this  state,  refusing  a  change  of  venue, 
may  be  appealed  from  to  the  supreme  court  of  the  state. 
Petitioners  herein  are  not  only  taking  a  leap  into  the  supreme 
cx)urt  by  jumping  over  the  district  court  in  avoiding  their 
formal  motion,  but  are  petitioning  for  a  remedy  to  which  they 
have  no  legal  right.  The  rule  as  to  appeal  has  never  been 
changed  in  this  state  since  the  case  of  Tithle  Moxintahi  Gold 
and  Silver  Mining  Company  \.  Waller  s  Defeat  Silver  Mining 
Company,  4  Nev.  218,  was  decided.  This  case  was  substan- 
tially followed  in  Allen  v.  Reilly,  15  Nev.  452,  455-6,  the 
question  of  a  change  of  venue  having  been  therein  involved 
(m  appeal.  Petitioners  have  therefore  not  only  failed  to 
exhaust  their  legal  remedy  before  the  niai  prins  judge,  but, 
in  the  event  of  their  failure  to  have  secured  the  order 
desired,  have  ignored  a  legal  appeal  to  this  hcmorable  court. 

On  Petition  for  Kehicarino. 
Samuel  Piatt,  for  Respondents: 

I.  It  is  apparent  from  the  majority  opinion  that  the  coui-t 
treated  the  case  precisely  as  if  a  formal  motion  had  been 
made  in  open  court  for  a  change  of  the  place  of  trial,  and 
that  an  order  had  been  entered  refusing  to  change  the  place 
of  trial,  for  this  court  said:  "Under  these  circumstances  a 
formal  motion  would  have  been  useless.'^ 

II.  Kespondent  respectfully  submits    this   petition  tor  a 
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rehearing  upon  the  following  grounds:  (1)  That  mand/mms 
is  not  the  proper  remedy;  that  where  relator  has  another 
plain,  speedy  and  adequate  remedy,  resort  cannot  be  had  to 
the  extraordinary  rt^lief  of  w///«f/f(WM.s;  (2)  That  there  must 
he  a  default  committed  by  respondent — an  actual  omission 
of  duty — as  an  indispensable  condition  pre<»edent  before 
the  peremptory  writ  of  mamJamiOi  can  issue;  (8)  That  the 
judge  of  the  district  court,  resi)ondent,  was  and  is  disquali- 
fied, and  thereby  prohibited  from  acting  in  the  case,  except 
to  aiTange  the  calendar  and  to  regulate  the  order  'of  ])usiness 
of  that  court  and  to  see  that  it  is  properly  informed;  (4) 
That  the  case  of  Knnmlirh'  v.  Crump,  99  Oal.  119,  relied  upon 
by  this  court,  is  a  decision  radically  different  in  statutory 
laws  from  that  which  obtains  in  Nevada. 

III.  The  particular  office  of  the  writ  of  mnndamuH  is  to 
compel  action,  but  it  cannot  be  to  review  and  correct  error 
of  an  inferior  court.  "Mandamus  lies  to  compel  an  inferior 
tribunal  to  exercise  its  jiulgment  and  render  a  decision  when 
a  failure  of  justic^e  would  otherwise  result  from  delay  or  a 
refusal  to  act,  but  it  does  not  lie  to  compel  an  inferior  tribu- 
nal to  exercise  its  judgment  in  a  particular  way  or  to  render 
any  special  decision  in  favor  of  one  and  against  the  other 
party  to  an  action,  for  it  will  not  lie  to  control  discretion  or 
revise  judicial  action.  Where  the  act  to  be  done  is  judicial 
in  its  character,  the  writ  will  not  direct  in  what  manner  the 
inferior  court  shall  act,  but  only  to  direct  it  to  act.'^  (Keane 
v.  Murphy,  19  Nev.  92.)  No  formal  motion  was  ever  made, 
and  w^hether  useless  or  not,  is  not  to  be  considered.  There 
must  be  an  actual  omission  of  duty  on  the  part  of  respondent 
before  mandamus  will  lie.  (State  ex  rel.  Piper  v.  Gracey, 
11   Nev.  228.) 

IV.  The  only  relief  that  could  be  obtained  in  this  action 
on  account  of  its  peculiar  situation  and  condition  was  and  is 
for  the  judge  of  the  district  to  do  as  is  provided  by  section 
2524,  Comp.  Laws,  to  request  a  district  judge  of  another 
district  to  hold  a  term  for  him,  at  wliic^h  this  particular  case 
and  all  incidental  preliminary  motions  therein  could  be  made 
and  heard  and  the  entire  case  tried  and  decision  rendered. 

V.  While  this  court  has  heretofore  held  that  a  refusal  of 
tlie  trial  coiu't  to  order  a  transfer  of  the  place  of  trial  of  an 
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actioD  for  the  reason  that  the  showing  made  thereafter  is 
insufficient  or  that  such  showing  has  been  obviated  by  a 
counter  showing  and  such  refusal  is  error,  but  not  such  as 
an  appeal  will  lie  directly  therefrom  (Comp.  Laws,  sec.  3425; 
Staff  V.  Shaw,  21  Nev.-224),  yet  it  may  be  properly  brought 
before  the  court  on  appeal  from  the  judgment,  under  section 
3434,  as  an  intermediate  order  involving  the  merits  and  neces- 
sarily affecting  the  judgment. 

VI.  Judge  Murphy  having  been  an  attorney  for  one  of  the 
parties  in  an  action  pending  in  his  court,  it  was  his  duty, 
even  though  no  application  therefor  was  made,  at  the  proper 
time  and  in  the  proper  place,  to  request  or  call  in,  and  that 
too  of  his  own  motion,  a  judge  of  another  district  to  act. 
In  the  event  of  an  application  to  the  court  in  that  case  by 
way  of  motion  calling  for  the  exercise  of  judicial  discretion, 
he  should  refrain  from  acting,  for,  having  been  an  attorney 
for  one  of  the  parties  to  the  action,  any  act  that  he  should 
therein  perform  as  a  court  involving  an  exercise  of  judicial 
discretion  would  not  be  valid,  but  void,  absolutely  void,  on 
account  of  his  legal  disciualification.  Section  2543,  Comp. 
Laws,  provides  "A  judge  shall  not  act  *  *  *  when  he 
has  been  an  attorney  or  counsel  for  either  party  in  the  action 
or  proceeding,  but  this  section  shall  not  apply  to  the  arrange- 
ment of  the  calendar  or  the  regulation  of  the  order  of  busi- 
ness." Comp.  Laws,  sec.  2573  provides :  "  The  district  judges 
*  *  *  shall  each  have  power  to  hold  court  in  any  county 
in  this  state.  *  *  *  All  of  this  section  is  subject  to  the 
provision  that  each  judge  may  direct  and  control  the  business 
in  his  own  district,  and  shall  see  that  it  is  properly  performed.'^ 
A  consideration  of  the  above  statutory  provisions  obviously 
shows  that  the  district  judge  of  the  First  Judicial  District 
has  authority  to  direct  and  control  the  c<mrt  business  in  his 
own  district,  to  the  extent  of  arranging  the  calendar  and 
regulating  the  order  of  business,  notwithstanding  he  may  be 
otherwise  disqualified.  It  must  l)e  apparent  to  this  court 
that  respondent  has  the  uncjuestionable  power  and  authority 
to  request  a  judge  of  another  district  court  to  hold  a  term  of 
court  for  him  and  in  his  [>lace  and  stead,  and  that,  too,  at 
the  option  of  respondent  for  or  without  cause  and  without 

limitation;   and  that  in  so  doing  he  does  not  exercise  any 
Vol.  XXVI  I- u; 
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leofal  discretion  whatever,  but  does  it  as  of  course.  {Granite 
Mi.  M.  Co.  V.  Durfee  (Mont.)  27  Pac.  919;  Sterling  Ditch  Co. 
V.  /////  Platte  Ditch  Co.  ((^ol.)  :)2  Pac.  669;  Gordon  v.  Co7inor 
(Idaho)  T)!  Pac.  747.) 

VII.  Under  the  California  code,  when  a  judge  is  dis(iual- 
ified  he  must  transfer  the  cause  (sec.  JJ9S),  and  by  section 
170  he  cannot  refuse  to  transfer  the  cause  to  another  count v, 
which  he  must  do — a  duty  enjoined  upon  him  by  law,  and 
which  under  no  circumstances  can  be  avoided.  Not  so  in 
Nevada  for,  when  a  judge  is  disciualified  in  a  case  for  having 
been  an  attorney  therein,  lie  shall  not  act  as  such,  except  to 
arrange  the  calendar,  and  regulate  the  business  matters  not 
calling  for  the  exercise  of  judicial  discretion. 

Hy  the  Court,  Bklknap,  C.  J.: 

This  is  an  application  for  a  writ  of  mandamus  reciuiring 
respondent  to  order  a  change  of  the  place  of  trial  of  an  action 
now  pending  in  the  First  Judicial  District  C'ourt,  in  Esmer- 
alda county,  between  petitioners,  (lamble  and  Chadbourne,  as 
plaintiffs,  and  L.  J.  Hanchett  and  others,  as  defendants,  to 
some  other  district  court  in  the  state.  It  is  admitted  that 
respondent,  Hon.  M.  A.  Muri)hy,  was  attorney  for  one  of  the 
parties  to  the  action,  and»is  now  judge  of  the  court. 

The  statute  approved  January  26,  1865,  entitled  ^'An  act 
concerning  the  courts  of  justice  and  judicial  officers,"  pro- 
vides, at  section  43  (section  2.')4r),  Comp.  Laws),  "A  judge 
shall  not  act  as  such  *  *  *  when  he  has  been  the 
attorney  or  counsel  for  either  party  in  the  action  or  pro- 
ceeding.    *     '''    *'^ 

Applying  the  provisions  of  the  statute  to  the  admitted 
fa(*ts,  it  became  the  duty  of  respondent  to  (*-hange  the  place 
of  trial  to  some  other  judicvial  district.  His  reasons  for  not 
directing  the  change  are,  first,  that  no  motion  for  that  pur- 
pose was  ever  made  in  open  court;  second,  that  upon  Octo- 
])er  T),  1899,  long  before  he  became  judge,  he  entered  into  a 
stipulation  with  the  opposing  attorneys  by  the  terms  of  which 
it  was  agreed  that  his  clients  should  not  be  required  to  plead 
to  a  certain  amended  complaint  until  ten  days  after  notice  of 
service  of  said  pleading  upon  all  of  the  defendants,  and  that 
no  notice  of  service  of  said  i)lt"ading  has  been  served;   third, 
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no  attorney  has  been  substituted  for  himself  in  the  action. 

It  is  uncontradicted  that  upon  the  28d  day  of  February 
of  the  present  year  one  of  the  attorneys  for  petitioners 
delivered  to  respondent,  in  Carson  City,  two  typewritten 
papers,  one  of  which  was  an  ai)pli(*ation  for  a  change  of  the 
place  of  trial  of  the  action,  signed  l)y  the  attorneys  for  peti- 
tioners, and  the  other  was  a  copy  of  an  affidavit  of  B.  A. 
(lamble.  Subseciuently,  on  the  4th  day  of  April,  the  origi- 
nals of  these  papers  were  filed  in  the  clerk's  office  of  the 
District  Court  of  Esmeralda  county.  On  or  about  the  Tith 
day  of  March  the  law  firm  of  Cheney,  Massey  &  Smith,  at  the 
request  of  Messrs.  Bigelow  &  Dorsey,  attorneys  for  peti- 
tioners, informally  presented  to  respondent,  at  Reno,  the 
motion  for  removal,  and  upon  the  1st  day  of  April  forwarded 
a  list  of  authorities  bearing  upon  the  question,  and  upon 
May  2d  again  called  respondent's  attention  to  the  matter. 

Finally,  upon  the  14th  day  of  May,  Former  Judge  Bigelow, 
one  of  the  attorneys  for  petitioners,  wrote  respondent  upon 
the  subject  of  the  transfer  of  the  action.  This  proceeding  in 
mandamus  was  commenced  July  13th.  The  purpose  of  the 
motion  was  to  direct  the  attention  of  the  court  to  the  order 
to  be  made.  When  these  re(iuests,  as  above  shown,  w^ere 
made  to  respondent,  he  was  not  occupying  the  bench  of  his 
ccmrt  in  Esmeralda  county,  but  was  discharging  judicial 
duties  in  OiTnsby  county,  and  in  the  county  of  Washoe,  at 
the  re<iuest  of  Judge  Curler.  But  the  purpose  of  the  motion 
was  accomplished  by  the  repeated  reciuests  of  counsel,  and 
i-espondent  could  not  have  been  more  fully  advised  by  a 
formal  motion  in  open  court. 

It  would  better  (•omport  with  the  dignity  of  judicial  pro- 
ceedings for  attorneys  to  present  motions  ])efore  the  judge 
upon  the  bench,  than  in  the  informal  manner  pursued  here; 
but  loss  of  time,  inconvenience,  and  expense  in  attending 
court  at  long  distances  to  present  an  ex  pari*'  motion,  to 
which  no  defense  could  be  made,  and  in  which  respondent 
had  no  discretion,  are  considerations  not  to  be  overlooked  by 
this  court  in  the  proper  exercise  of  its  own  discretion  in 
allowing  or  refusing  this  writ.  In  this  (*onnecti(m,  the 
letters  of  respondent  and  the  affidavits  on  file  support  the 
conclusion  that  he  would  not  have  made  the  order  if  a  motion 
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for  that  purpose  had  been  made  in  open  eoui-t,  for  the 
reasons  given  by  himself,  to  wit,  the  stipulation,  with  its 
surrounding  facts,  and  because  no  attorney  had  been  substi- 
tuted for  himself  in  the  action.  Under  these  circurastances, 
a  formal  motion  would  have  been  useless. 

In  Krinmiirl'  v.  Cnimp,  98  Cal.  119,  82  Pac.  8()0— a  case 
somewhat  similar — Chief  Justice  Beatty  said:  "There  is 
nothing  in  any  of  the  facts  here  recited  to  justify  or  excuse 
the  respondent  for  refusing  or  neglecting  to  perform  the  plain 
statutory  duty  imposed  upon  him  by  section  398  of  the  Code 
of  Civil  Procedure.  The  case  provided  for  by  that  section 
was  clearly  made  out  by  the  uncontradicted  affidavits  filed  in 
support  of  the  motion, and, aside  from  the  affidavits,  the  essen- 
tial fact  upon  which  the  right  to  transfer  the  cause  depended 
was  necessarily  within  the  knowledge  of  the  respond- 
ent, whose  duty  it  was  to  make  the  order  without  delay. 
{Livn-more  v.  Bnnidage,  G4  Cal.  299,  ;]()  Pac.  848.)  There 
should  have  been  no  postponement  on  account  of  the  absence 
of  the  defendant,  no  continuances,  no  time  given  for  the  filing 
of  briefs,  no  holding  under  advisement,  no  entertaining  of 
any  counter  motions  based  upon  grounds  calling  for  the 
exercise  of  judicial  discretion.  The  plain  injunction  of  the 
statute  leaves  the  disqualified  judge  in  such  cases  no  discn*- 
tion.  He  has  but  one  thing  to  do,  and  it  is  his  duty  to  do 
that  thing  at  once." 

It  is  ordered  that  a  peremptory  writ  of  mandate  issue. 

Fitzgerald,  J.:     I  concur. 

Talbot,  J.,  dissenting: 

I  am  not  able  to  concnir  in  the  opinion  of  my  esteemed 
associates.  The  California  case  cited  is  not  in  point,  be(*ause 
there  the  motion  was  made  in  open  court,  and  notice  was 
given  or  waived  by  appearance,  and  the  statute  in  that  state 
is  materially  different  from  ours.  In  my  judgment,  sufficient 
facts  are  not  shown  here  by  the  petition  or  by  the  evidence 
to  warrant  the  issuance  of  tlio  writ. 

It  appears  that  on  P\^bi;uary  2'kl  a  copy  of  the  application 
for  the  removal  of  the  (^ase  pending  in  Esmeralda  county  was 
served  upon  respondent  in  Carson  City,  and  subsequently,  on 
April  4th,  the  original  was  filed  with  the  clerk  at  Hawthorne 


Oct.  1903]  Gamble  v.  District  Court.  245 

Talbot,  J.,  dissenting. 

in  the  absence  of  the  judge;  that  at  tlie  terra  held  by  him 
there  later  his  attention  was  not  called  to  the  matter  by 
motion  or  otherwise,  no  time  for  hearing  was  specified  in  the 
application,  and  no  notice  of  demand  for  removal  was  either 
served  upon  the  defendants  or  filed  with  the  clerk,  but  the 
petitioners  applied  here,  when  they  and  their  attorneys  made 
no  appearance,  seeking  removal,  before  the  court  at  Haw- 
thorne. The  controlling  paragraph  is  section  21  of  the  prac- 
tice act  (Comp.  Laws  Nev.,  sec.  3116),  which  provides  that, 
•*  if  the  county  designated  for  that  purpose  in  the  complaint 
be  not  the  proper  one,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  defendant  before  the  time  for 
answering  expire  demand  in  writing  that  the  trial  be  had  in 
the  proper  county,  and  the  place  of  trial  be  thereupon 
changed  by  consent  of  parties,  or  by  order  of  the  court,  as 
is  provided  in  this  section";  that  the  court  may,  on  motion, 
change  the  place  of  trial,  for  sufficient  specified  reasons,  the 
fourth  of  which  is  "the  disqualification  of  the  judge  to  act 
in  the  case." 

The  rules  of  the  district  court,  as  approved  by  this  court, 
and  repeatedly  held  to  have  the  effect  of  legislative  enact- 
ment under  the  statute  providing  for  them,  require  that 
"motions  in  all  cases,  except  px  parte  motions,  motions  for 
continuance,  and  motions  to  amend  pleadings  pending  a 
trial,  shall  be  noticed  at  least  five  days  before  the  day  speci- 
fied for  a  hearing,  and  a  copy  of  all  papers  to  be  used  by 
the  moving  party,  except  pleadings  or  other  records  of  the 
court,  shall  be  served  with  notice  of  motion.  The  notice  of 
motion  shall  be  in  writing,  and  shall  specify  the  papers  to  be 
used  and  the  names  of  witnesses  to  be  examined  by  the 
moving  party,  and  the  grounds  upon  which  the  motion  is 
made;  provkM,  that  the  court  may,  upon  good  cause  shown, 
shorten  or  enlarge  the  time  for  hearing.  For  a  failure  to 
comply  with  this  rule  the  motion  shall  be  denied."  " 

Praii  v.  Rivp^  7  Nev.  126,  if  not  overruled,  requires  notice 
to  be  given  of  motions  like  the  one  which  ought  to  have 
been,  but  was  not,  made  ])y  petitioners  in  the  district  court 
for  removal.  Quoting  and  adopting  partly  the  language  of 
Mr.  Daniel,  it  is  said  in  that  decision:  "Upon  the  12th  of 
April,  1871,  appellants  moved,  on  notice,  to  vacate  the  order 


246  (lAMHLK  V.  District  Court.  [27th  Nev. 

Talbot,  J.,  dissenting. 

thus  made,  upon  the  grounds  that  it  was  made  without  notiee 
and  without  suffi(*ient  sliowing:  of  facts.  By  the  practice  act 
of  tliis  state,  *  after  api)earance,  a  defendant  or  his  attorney 
shall  he  entitled  to  notice  of  all  subsequent  pro<feedings,  of 
which  notic^e  is  recpiired  to  be  gfiven.'  There  is  nothing 
further  in  the  practice  a(*t  tou(»hing  the  question  of  notice  in 
motions  of  the  nature  of  the  one  under  consideration.  It  is 
neither  specially  required  nor  ex(Mised,  nor  does  there  appear 
to  be  any  rule  of  court  upon  the  subject.  Consequently 
reference  must  be  had  to  generally  received  practice.  The 
object  of  px  parte  motions  is  generally  to  prevent  the  per- 
formance of  some  act  which,  if  performed,  might  be  produc- 
tive of  irreparable  injury,  and  it  is  therefore  desirable  that  tlie 
party  affe(^ted  by  it  should  not  have  any  previous  intimation 
of  the  intention  to  apply  to  the  court  to  restrain  him.  Where 
there  is  no  danger  that  the  object  of  the  motion  would  be 
defeated  if  notice  were  given,  they  will  not  be  permitted,  * 
'''  '^  and  special  applications  concerning  the  proceedings  in 
the  cause,  not  regulated  either  by  the  general  orders,  or  by 
any  clearly  defined  rule  of  practice,  must  always  be  made 
upon  notice.  The  reason  of  the  rule  is  against  the  practice 
pursued  in  this  case.  This  was  not  an  order  of  course. 
There  was  no  cause  for  haste  or  concealment." 

It  is  important  and  fair  that  opposing  litigants  have  notiee, 
so  that  they  may  api)ear  and  resist  the  removal  of  actions  to 
which  they  are  parties,  or,  if  they  are  without  grounds  for 
such  opposition,  that  they  may  at  least  be  informed  that  their 
case  lias  been  removed  to  some  other  county,  in  order  that 
they  may  aiTange  for  trial  a(*cordingly.  There  is  no  need  of 
secrecy  in  making  the  order  for  removal,  no  apparent  reason 
why  notice  should  not  be  given,  and  nothing  to  indicate  that 
it  would  work  any  injury  to  petitioners.  As  said  in  that  case, 
there  is  no  cause  for  haste  or  conceahnent.  (State  v.  Mur- 
phy, 19  Nev.  97,  G  Pac.  S4();  State  v.  Cheney,  24  Nev.  226,  7)2 
Pac.  12;  People  v.  Cazalis,  27  Cal.  522.) 

As  determined  by  this  ('ourt  recently  in  Wonarott  v.  Nye 
(JoH)ity  (^nmnissifniers,  27  Nev.  102,  73  Pac.  661,  the  district 
court  for  any  county  can  be  held  only  at  the  proper  county 
s(*at.  In  IJs  Parte  Gardner,  22  Nev.  284,  39  Pac.  570,  con- 
sidtM'ing  an  action  pending  at  Dayton,  Lyon  county,  wherein 
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the  judge,  while  in  re^ilar  session  in  Carson  City,  and  by 
consent  of  all  concerned,  made  an  order  removing  the  case 
from  Dayton,  which  was  held  to  be  ineifective  because  not 
entered  there,  this  court  said:  ''The  judge  alone  does  not 
constitute  a  court.  Burrill  defines  the  term  thus:  'A  court 
may  be  more  particularly  described  as  an  organized  body 
with  defined  powers,  meeting  at  certain  times  and  places  for 
the  hearing  and  decision  of  causes  and  other  matters  brought 
before  it,  and  aided  in  this,  its  proper  business,  by  its 
proper  officers,  viz:  Attorneys  and  counsel  to  present  and 
manage  the  business,  clerks  to  record  and  attest  its  acts  and 
decisions,  and  ministerial  officers  to  execute  its  commands 
and  secure  due  order  in  its  proceedings.*  Proceedings  at 
another  time  and  place  or  in  another  manner  than  that 
specified  by  law,  though  in  the  personal  presence  and  under 
the  direction  of  a  judge,  are  coram  non  judice  and  void. 
{State  v.  Roberts,  8  Nev.  239;  Wightman  v.  Karsner,  20  Ala. 
446;  Brumley  v.  State,  20  Ark.  77.)  It  follows  that  the  dis- 
trict court  of  Lyon  county  could  not  possibly  have  had  any 
authority  to  sit  as  a  court  in  Ormsby  county,  even  supposing 
it  had  attempted  to  do  so.  Section  21  of  the  practice  act 
((ien.  Stats,  sec.  3043)  provides  that  'the  court  may  on  motion 
change  the  place  of  trial.*  This,  of  course,  means  the  court 
where  the  action  is  pending.  It  is  not  possible  for  one  court 
to  reach  out  and  draw  to  itself  jurisdiction  of  an  action 
pending  in  another  court,  even  when  done  with  the  consent 
of  parties,  for  that  would  be  to  confer  jurisdiction  by  con- 
sent, which,  so  far  as  subject-matter  is  concerned,  can  never 
be  done." 

It  is  clear  that,  if  respondent  had  made  an  order  for 
removal  at  the  time  the  application  w^as  received  by  him  in 
Cai-son  City,  it  would  have  been  entirely  void,  and  to  that 
extent  such  service  does  not  justify  the  issuance  of  the  writ 
of  mandate  directing  a  vain  and  worthless  act.  Now,  was  it 
incumbent  on  respondent  to  make  the  order  while  holding 
court  after  he  went  to  Hawthorne,  without  any  motion  being 
made,  in  the  absence  of  the  attorneys  and  litigants,  and  with- 
out any  notice  having  been  given? 

Adopting  the  reasoning  and  conclusion  reached  by  the 
Supreme  Court  of  California,  the  Supreme  Court  of  Montana, 
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in  Wallace  v.  Lnris,  9  Mont.  403,  24  Pac.  2:3,  said:  "Our 
statute  (scH'tion  482,  (V)de  Civ.  I*roc.)  defines  a  motion  as 
follows:  'Every  direction  of  a  eourt  or  jnd^ife  made  or 
entered  in  writing;,  and  not  included  in  a  judgment,  is 
denominated  an  order.  An  application  for  an  order  is  a 
motion.'  The  statute  of  (California  is  identical.  (Prac.  Act  Cal. 
sec. .")!.');  (^ode  Civ.  Proc.  (^al.  sec.  1(K)3.  See,  also,  Jenkins  v. 
Frink,  27  Cal.  889.)  In  Peaph  v.  Ah  Sam,  41  Cal.  GilO,  Tem- 
ple, J.,  interprets  the  above  law  as  follows :  *  A  motion  is  prop- 
erly an  application  for  a  rule  or  onler  made  viva  voce  to  a  court 
or  judge.  It  is  distinguislied  from  the  more  formal  applications 
for  relief  by  petition  or  (complaint.  The  grounds  of  the  motion 
are  often  required  to  be  stated  in  writing  and  filed.  In  practice, 
the  form  of  the  appli(»ation  itself  is  often  reduced  to  writing 
and  filed.  But  making  out  and  filing  the  application  itself  is 
not  to  make  the  motion.  If  nothing  more  were  done,  it  would 
not  ))e  error  in  the  (*ourt  to  entirely  ignore  the  proceeding. 
The  attention  of  the  (»ourt  must  be  called  to  it.  The  court 
must  l)e  moved  to  grant  the  order.*''  The  rule  proclaimed 
in  ^Sfafp  V.  C.  P,  Ji.  R.  Co.,  17  Nev.  270,  30  Pac.  887,  and  by 
courts  and  text- writers  generally,  limits  the  proof  of  the 
proceedings  of  all  regular  tribunals  to  the  minutes  properly 
approved.  Here  there  is  no  such  proof,  which  is  the  only 
proper  evidence  that  the  court  refused  t^  make  the  order 
desired.  This  must  necessarily  be  so,  because  there  was  no 
motion,  and  no  such  refusal  by  the  court.  I  see  no  reason 
to  depart  from  the  rule  so  universal,  and  wisely  founded  on 
long  experien(»e,  which  confines  the  proof  of  the  action  of 
any  (^mrt  to  its  minutes  and  nH*ord.  The  statute  provides 
that  when  the  judge  is  dis(iualified  the  court  may,  on  motion, 
order  the  case  moved  to  any  county;  and,  in  my  opiniou, 
the  words  "on  motion''  mean  what  they  imply,  and  weiv 
inserted  for  a  purpose,  and  ought  not  to  be  eliminated  by 
judicial  c(mstruction. 

Any  one  of  the  reasons  suggested — absence  of  notice, 
neglect  to  make  any  motion  in  open  court,  and  failure  to 
sliow  that  the  court  refused  to  make  an  order  for  removal — 
is,  in  my  opinion,  sufficient  ground  for  denying  the  writ; 
and  I  l)elieve  that  it  w(mld  better  serve  the  ends  of  justice 
and  conii)ly  with  the  l)est  practice  to  require  the  petitionei's 
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to  proceed  in  the  ordinary  manner,  give  the  customary  notice, 
and  move  the  court  in  open  session  at  Hawthorne,  in  the 
usual  way,  for  the  order  of  removal  which  they  desire,  and, 
if  refused  there,  which  is  not  to  be  presumed,  show  such 
refusal  by  proper  proof,  which  would  be  the  court  minutes. 

On  Rehearin(4. 
By  the  C-ourt,  Belknap,  C  J. : 
Kehearing  denied. 

Talbot,  J.:     I  dissent. 


[No.  ir>4(i.l 

THK  STATE  OF  NEVADA,  ex  rel.  CITY  OF  RENO, 
Keijvtor,  v.  I).  B.  BOYD,  as  County  Treasitrer  of 
Washoe  County,  Respondent. 

Mtnicipal  Licenses— Proceeds— DisTRiBiTTioN— Due  Pr(K'E88  of  Law. 

L  Stats.  190H,  p.  190,  c.  102,  sec.  20,  subd.  9,  providing  that  moneys  received 
from  licenses  in  cities  shall  be  apportioned  one-fourth  to  the  state, 
one-fourth  to  the  count}'  in  which  the  city  is  located,  and  the  remainder 
to  the  cily,  is  in  contravention  of  Hill  of  Rights,  sec.  8,  declaring  that 
no  person  shall  be  deprived  of  property  without  due  process  of  law, 
and  that  private  property  shall  not  be  taken  for  public  use  without 
conii>ensation. 

Application  by  the  State,  on  relation  of  the  City  of  Reno, 
against  D.  B.  Boyd,  as  Treasnrer  of  the  County  of  Washoe, 
for  a  writ  of  mandate.    Writ  granted. 

The  facts  sufficiently  appear  in  the  opinion. 

Thomas  Wren  and  E,  L.  Williatus,  Citv  Attorney,  for 
Relator: 

I.  The  ninth  subdivision  of  section  20  of  the  act  incor- 
porating the  city  of  Reno  is  unconstitutional.  It  violates 
section  17,  article  IV,  of  the  constitution.  The  object  of 
the  act  is  to  incorporate  the  city  of  Reno;  it  provides  for  a 
governing  body  and  other  necessary  officers  to  carrj'  on  the 
business  of  the  corporation,  and,  as  incidental  and  necessary 
thereto,  for  the  raising  of  revenue  to  pay  the  expenses  of  the 
local  government  of  the  territory  embraced  within  the  city 
limits.  To  paraphrase  the  language  used  in  the  numerous 
decisions  of  this  court  in  passing  on  this  section  of  the  con- 
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stitution,  it  should  eml)raee  only  the  incorporation  of  the 
territory  einbra<*ed  in  the  act  and  matters  properly  connected 
therewith  and  germane  to  the  object  for  which  the  act  was 
])assed.  The  section  of  the  constitution  that  it  violates  is  so 
plain  that  "he  that  runneth  may  read'^;  the  only  difficulty  is 
its  application  to  each  case  as  it  arises.  In  the  present  case, 
there  should  be  no  difficulty  in  its  application.  The  proviso 
contained  in  the  ninth  subdivision  of  section  20  directs  that 
a  portion  of  the  moneys  raised  by  the  collection  of  a  license 
tax,  the  whole  of  which  should  be  devoted  to  pay  the  expenses 
of  the  city  government  of  Reno,  shall  be  set  aside — a  portion 
one -quarter  to  the  state  and  one -quarter  to  the  county  of 
Washoe.  Now,  manifestly,  this  proviso,  in  so  far  as  it  directs 
a  portion  of  the  money  collected  for  licenses  to  be  appor- 
tioned to  the  state  and  the  county  of  Washoe,  has  for  its 
purpose  connected  with  the  power  to  collect  a  license  tax,  the 
raising  of  money,  revenue  for  the  state  and  for  the  county  of 
Washoe,  and  that  purpose  is  not  expressed  in  the  title 
directly  nor  indirectly. 

II.  It  violates  section  21  of  article  IV  of  the  constitution. 
The  provision  in  question  is  intended  to  provide  revenue  for 
the  state  and  the  county  of  Washoe.  Laws  for  that  purpose 
must  be  general  and  operate,  so  far  as  the  revenue  for  state 
purposes  is.  in  question,  equally  and  uniformly  upon  all  the 
citizens  of  the  state,  and  a  license  tax  to  raise  revenue  for 
(*ounty  purposes,  under  a  just  construction  of  the  constitu- 
ti<mal  provisions,  must  operate  equally  and  uniformly  on  the 
taxpayers  in  each  of  the  counties  of  the  state  in  all  cases 
where  a  license  tax  is  collected  for  a  county  purpose.  This 
has  been  the  uniform  construction  of  the  constitutional  pro- 
vision in  relation  to  taxes  of  all  kinds  ever  since  the  organi- 
zation of  the  state  government.  Under  the  constitution,  a 
license  tax  for  state  and  county  purposes,  mainly  for  county 
purposes,  with  the  exception  of  one  or  two  inconsiderable 
laws  providing  for  a  license  tax,  devotes  all  of  the  money 
raised  by  licenses  to  county  purposes.  It  is  all  by  the  laws 
authorizing  licenses  devoted  to  county  purposes,  except  in 
the  case  of  liquor  licenses  in  incorporated  cities.  The  pro- 
viso in  (|uestion,  if  valid,  would  compel  the  business  people 
of  Heno,  in  addition  to  the  state  and  county  licenses  now  paid 
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under  the  general  law  for  state  and  county  purposes,  to  pay 
an  additional  license  tax,  also  in  part  for  state  and  county 
purposes.  This,  we  submit,  is  a  palpable  violation  of  the 
constitutional  provisions  both  in  letter  and  in  spirit. 

III,  The  proviso  in  question  violates  article  X,  section  1 
of  the  constitution.  That  section  reciuires  the  legislature  to 
provide  for  a  uniform  and  equal  rate  of  taxation.  A  provi- 
sion for  the  collection  of  licenses  is  a  tax  under  the  general 
definitions  given  of  a  tax.  The  subdivision  of  the  general 
i-evenue  law  providing  for  the  collection  of  licences  is  under 
the  title  of  '* license  tax,"  and  this  court,  in  one  or  more  of 
its  decisions,  has  called  it  a  license  tax,  and  there  is  quite  as 
much  need  of  limiting  the  legislature  in  providing  for  the 
collection  of  licenses  to  re(iuire  that  the  tax  should  be  equal 
and  uniform  as  there  is  that  any  other  tax  should  be  ecjual 
and  uniform.  We  assume,  then,  that  licenses  are  a  species 
of  taxation,  and  that  section  1  of  article  X,  in  using  the  term 
taxes,  uses  it  in  its  broadest  signification.  In  view  of  the 
language  of  this  section,  and  the  uniform  construction  of  it 
ever  since  the  state  government  was  organized,  we  submit 
that  it  requires  the  legislature  in  authorizing  the  collection 
of  licenses  for  state  and  county  purposes  to  see  to  it  that 
these  operate  eciually  and  uniformly  on  all  of  the  citizens  of 
each  county  and  of  the  state,  and  that,  in  authorizing  incor- 
porated and  unincorporated  towns  and  cities  to  collect  a 
license,  the  law  must  operate  ecjually  and  uniformly  upon  all 
of  the  citizens  of  each  of  the  incorporated  and  imincorporated 
towns  respectively,  and  that  the  money  collected  for  licenses 
shall  be  devoted  to  the  payment  of  the  expenses  of  the  gov- 
ernment of  the  respective  cities  and  towns.  No  one  would 
seriously  contend  that  this  proviso  does  not  violate  the  spirit 
of  the  constitutional  provision  in  relation  to  taxation.  P^ur- 
ther  along  in  this  brief,  we  think  we  shall  be  able  to  show 
that  the  court  in  construing  the  repugnant  sections  of  the 
act — /.  €.,  the  proviso  in  subdivision  1)  of  section  20  and  sec- 
tion 28  of  the  act — should  give  gi-eat  weight  to  the  fact  that 
the  proviso  in  subdivision  9  does  violate  the  spirit  of  the 
constitution. 

IV.  Subdivision  8  of  section  20  of  the  act  incorporating 
the  city  of  Reno  and  section  22  of  the  same  act  are  utterly 
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repugfnant  to  each  other.  It  is  impossible  to  reconcile  sub- 
division 8  and  section  22  without  doing  violence  to  plain 
English.  Section  22  provides  that  all  moneys  collected  for 
the  city  of  Reno  shall  be  placed  in  Reno  general  fund.  The 
language  used  in  this  section  in  regard  to  the  disposition  of 
money  collected  for  city  licenses  and  from  other  sources  of 
revenue  for  city  purposes  is  a  verbatim  copy  of  section  270G 
of  the  Compiled  Laws  of  Nevada  contained  in  the  act  for 
the  government  of  unincorporated  towns  and  cities  under 
which  unincorporated  towns  and  cities  have  been  governed 
and  under  which  the  moneys  collected  from  every  source  of 
revenue,  licenses  and  all,  have  been  paid  by  the  collecting 
officers  and  apportioned  to  funds  for  the  benefit  of  the 
respective  towns  and  cities  ever  since  the  law  was  passed  in 
1881,  with  the  exception  of  the  designation  of  the  officers 
receiving  the  funds  for  the  town  government,  and  other 
changes  not  bearing  upon  the  controversy  here.  The  many 
years  of  construction  given  to  this  section  of  the  act  for  the 
government  of  unincorporated  towns  and  cities  should  settle 
the  construction  to  be  given  to  the  conflicting  provision  in 
the  act  incorporating  the  city  of  Reno.  It  will  be  seen  by 
even  a  cursory  examination  of  the  act  incorporating  the  city 
of  Reno  that  with  subdivision  8  of  section  20,  or,  rather, 
with  the  proviso  in  said  subdivision  stricken  out,  there  will 
be  left  a  law  complete  and  operative  in  every  respect  to  carry 
out  the  objects  for  which  the  mtt  was  passed.  It  would  be  a 
work  of  supererogation  to  cite  the  many  cases  decided  by 
this  court  in  which  it  has  been  held  that  where  the  repugnant 
provision  of  an  act  may  be  stricken  out  without  destroying 
the  efficiency  of  the  act,  the  ))alance  of  the  act  will  be  held 
to  be  constitutional.  Where  one  se<»tion  of  an  act  is  repug- 
nant to  some  other  provision  of  a  section  of  an  act,  or,  in 
other  words,  if  a  statute  attempts  to  accomi)lish  two  or  more 
objects,  or  to  deal  with  two  or  more  independent  subjects, 
and  the  provisions  as  to  one  are  void,  it  may  still  be  in  ev^ry 
respect  complete  and  valid  as  to  any  other.  (Sutherland, 
Stat.  Constr.  sec.  170.)  The  constitutional  and  unconstitu- 
tional provisions  may  be  expressed  in  the  same  section,  and 
yet  be  perfectly  distinct  and  separable,  so  that  the  first  ma^- 
stand   though  the  last  fall.     In    interpreting   the  doul)tfnl 
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statutes,  the  primary  object  is  to  ascertain  the  intent  of  the 
legislature.  This  intent  is  to  be  gathered,  first,  from  the 
language  of  the  statute,  and,  next,  from  the  benefits  to  be 
obtained.  It  should  be  construed,  if  possible,  so  as  to  secure 
the  object  intended  to  be  secured.  The  intent  of  the  legis- 
lature was  to  give  to  the  inhabitants  of  the  territory  embraced 
in  the  corporate  limits  local  self-government;  to  provide  the 
necessary  officers  to  carry  on  the  government ;  to  give  to  the 
council  legislative  powers,  and  to  raise  revenue  for  the  sup- 
port of  the  government.  The  courts  should  adopt  that  con- 
struction that  is  consonant  with  the  general  purpose  of  the 
law.  (Afaynard  v.  Johnson,  2  Nev.  25;  Br&tvn  v.  Davis,  1 
Xev.  409;  Odd  Fellows'  BanJc  v.  Qui  lien,  11  Nev.  109;  V,  d- 
T.  B,  R.  Co.  V.  Jjyon  Co,,  6  Nev.  68;  Heydenfeldt  v.  Dana  G. 
c(-  S.  M.  Co.,  10  Nev.  313.)  In  adjusting  the  general  pro- 
vision in  a  general  act  to  another  section  in  the  same  act, 
considerations  of  reason  and  justice  are  proper  to  ))e  borne 
in  mind,  and  ought  to  have  much  weight  and  force.  (Suth- 
erland, Stat.  Constr.  p.  287.)  In  determining  the  scope  of 
general  provisions  in  a  statute,  there  is  a  leaning  to  prevent 
absurdity,  for  it  cannot  be  intended;  also  in  justice  for  a  like 
reason.  (Id.  289.)  Where  one  part  of  an  act  is  in  conflict 
with  another,  the  last  one  in  position  in  the  act  is  deemed  to 
render  the  other  nugatory,  or  to  repeal  it.  (Paclcer  v.  Sund- 
berg  R.  R.  Co.,  19  Pa.  St.  211;  Ryan  v.  IState,  5  Neb.  276, 
282;  Gibbons  v.  Brittmn,  56  Miss.  232;  Harrington  v. 
Rochester,  10  Wend.  547;  Commercial  Bank  v.  Chambers,  S 
S.  N.  &  M.  9;  Brown  v.  Cmmty  Commissioners,  21  Pa.  St.  37; 
Quick  V.  White  Water  Township,  17  Ind.  570;  Albertsmi  v. 
titate,  9  Neb.  429;  tiands  v.  Kiyig,  18  Fla.  557;  Branigan  v. 
J)elaney,S  Col.  408;  Farmers  Bank  v.  Hale,  59  N.  Y.  53.) 
In  construing  a  doubtful  statute,  it  must  be  done  with  ref- 
erence to  the  leading  idea  or  purpose  of  the  whole  instrument. 
The  general  intent  should  be  kept  in  view  in  determining 
the  meaning  and  scope  of  any  part.  (Ex  parte  Harrison,  4 
Cow.  63;  Martin  v.  Hunters  Lf.v.sv'^,  1  Wheat.  326;  People 
V.  Stevens,  13  Weud.  321;  People  v.  Morris,  13  Wend.  325; 
Swart wou It  v.  R.  R.  Co.,  24  Mich.  389.)  The  presumption  is 
that  the  lawmaker  has  a  definite  purpose  in  every  enactment, 
and  has  adapted  and  formulated  the  subsidiary  provisions  in 
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liarinouy  with  that  purpose.  {Jackson  v.  Bmdt,  2  Cal.  303; 
Foster  v.  CoUner,  107  Pa.  St.  305;  t^iaie  v.  Mann,2\  Wis. 
681;  Chapman  v.  3/?7/pr,  128  Mass.  269;  Converse  v.  CT.  ^\,  21 
How.  163.)  Tlie  definite  purpose  that  the  legislature  had  in 
view  in  passing  the  act  incjorporatiug  the  city  of  Reno  is  so 
plain  that  we  have  taken  up  too  much  space  perhaps  in 
pointing  it  out  to  this  court  already. 

V.  Where  there  are  general  provisions  and  statutes  and 
a  special  provision  in  some  cases,  a  presumption  is  raised 
that  the  intention  of  the  legislature  was  to  control  the 
general  provision  by  the  special  provision,  but  it  is  only  a 
presumption,  and  when,  as  in  this  case,  the  reason  for  disre- 
garding this  reason  is  so  overwhelming  that,  it  seems  to  us,  it 
is  unnecessary  to  call  attention  to  them. 

VI.  This  proceeding  is  simply  to  compel  an  oJQftcer  to  per- 
form the  duty  enjoined  on  him  by  a  law.  The  county  was 
represented  and  the  state  might  perhaps  have  intervened. 
This  court  has  pointed  out  in  one  case  that  the  state  might 
intervene.  A  decision  in  favor  of  the  city  would  not  con- 
clude the  state.  It  seems  certain  that  the  state  might  bring 
an  action  against  the  city  for  money  had  and  received  for 
the  use  and  benefit  of  the  state.  As  we  understand  it,  the 
proceedings  in  the  mandamus  case,  so  far  as  pleadings  and 
parties  are  concerned,  are  substantially  the  same  as  they  are 
in  civil  cases.  If,  in  the  opinion  of  the  respondent  in  this 
case,  there  was  a  defect  of  parties,  he  might  have  set  that 
up  by  demurrer;   failing  to  do  so  the  right  is  waived. 

James  G.  Sireeney,  Attorney -(Tcneral,  and  W.  H.  A.  Pike, 
District  Attorney  of  Washoe  County,  for  Respondent: 

I.  The  petitiim  of  the  city  of  Reno  should  be  denied 
because  1).  B.  Boyd,  as  county  treasurer  of  Washoe  county, 
Nevada,  and  ex  officio  citv  treasurer  of  the  citv  of  Reno, 
(complied  with  the  provisions  of  the  ninth  subdivision  of  sec- 
tion 20  of  that  certain  act  of  the  legislature  of  the  State  of 
Nevada,  approved  March  16,  11)03,  entitled  "An  act  to  incor- 
porate the  town  of  Reno  and  to  establish  a  city  government 
therefor,"  by  apportioning  the  sum  of  $397.50,  said  sum 
being  the  amount  received  frcmi  R.  (-.  Leeper,  diief  of  police 
of  the  said  city  of  Reno,  on  tlie  22d  day  of  'July,  1903,  to  the 
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following  funds,  as  follows,  to  wit:  One -quarter  of  the  said 
snm,  to  wit,  $99.37,  to  the  State  of  Nevada;  one-quarter  of 
said  sum,  to  wit,  $99.37,  to  the  county  of  Washoe,  and  one- 
half  of  said  sum,  to  wit,  $198.75  to  the  "Reno  General  Fund/^ 
as  in  said  section  20  provided. 

IL  The  provisions  of  said  ninth  subdivision  of  section  20 
of  said  act  are  so  manifestly  constitutional,  mandatory  and 
expresses  so  plainly  the  legislative  will  and  intent,  that  we 
submit  it  as  conclusive  authority  against  the  relief  sought 
by  petitioner. 

By  the  Court,  Belknap,  C.  J.: 

This  is  an  application  for  a  writ  of  mandate  requiring  the 
treasurer  of  the  county  of  Washoe  to  place  all  moneys  col- 
lected from  licenses  by  the  city  of  Reno  in  the  general  fund 
of  the  city,  and  to  hold  the  same  subject  to  the  payment  of 
proper  warrants. 

Under  the  terms  of  the  act  incorporating  the  town  of  Reno, 
and  establishing  a  city  government  therefor,  approved  March 
16,  1903,  respondent,  in  addition  to  his  duties  as  treasurer  of 
the  count V,  was  constituted  ex  officio  citv  treasurer  and  tax 
receiver.  It  appears  by  affidavit  that,  as  ex  officio  city  treas- 
urer, he  had,  upon  the  22d  day  of  July  last,  $397.50  of  the 
funds  of  the  city,  which  had  been  collected  for  licenses.  By 
the  provisions  of  subdivision  9  of  section  20  of  the  charter 
(iStats.  1903,  p.  190,  c.  102),  he  is  required,  out  of  these 
moneys,  to  apportion  one -quarter  thereof  to  the  State  of 
Nevada,  one -quarter  to  the  county  of  Washoe,  and  the 
remainder  to  the  general  fund  of  the  city.  Relator  claims 
that  the  moneys  raised  by  the  city  for  licenses  should  be 
used  for  its  benefit,  and  not  for  the  benefit  of  the  state  or  for 
Washoe  county,  and  that  the  requirement  is  obnoxious  to 
several  provisions  of  the  constitution  of  the  state. 

The  purpose  of  an  exaction  from  the  public  in  the  form  of 
a  tax  or  license,  either  for  revenue  or  in  the  exercise  of  the 
police  power,  is  for  the  benefit  of  the  locality  from  which 
the  money  is  collected.  Any  exaction  laid  upon  a  district  or 
community  in  which  it  has  no  interest,  or  imposed  for  the 
benefit  of  others,  to  which  it  is  not  justly  bound  to  contrib- 
ute, is  invalid.  "If  a  single  township,"  says  Judge  Cooley 
in  his  treatise  on  the  Law  of  Taxation  (page  141),  "were  to 
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be  required  to  levy  upon  its  inhabitants,  and  collect  and  pay 
over  to  the  state,  whatever  moneys  were  necessary  to  pay  the 
salaries  of  the  several  state  officei-s,  it  would  be  apparent,  *at 
first  blush,*  that  the  enactment  was  not  one  which,  either  in 
its  purpose  or  tendency,  was  to  make  the  taxpayers  of  that 
township  contribute  only  their  several  proportions  to  the 
public  purpose  for  which  the  tax  was  to  be  levied.  If.  on 
the  other  hand,  for  the  purpose  of  purchasing  and  ornament- 
ing a  city  park,  or  any  other  improvement  of  mei'c  local  con- 
venience, a  tax  should  be  imposed  upon  the  whole  state,  it 
would  be  equally  manifest  that  eijuality  and  justice  were 
not  the  puri)ose  of  the  imposition,  but  that,  if  carried  into 
effect,  the  people  of  the  state  not  residing  in  the  city 
would  be  compelled  to  contribute  to  a  purpose  in  which, 
in  a  legal  sense,  they  had  no  interest  whatever.  *  *  *  it 
can  be  stated  with  emphasis  that  the  burden  of  a  tax  must 
be  made  to  rest  upon  the  state  at  large,  or  upon  any  particu- 
lar district  of  the  state,  according  as  the  purpose  for  which  it 
is  levied  is  of  general  concern  to  the  whole  state,  or,  on  the 
other  hand,  pertains  only  to  the  particular  district.  A  state 
purpose  must  be  accomplished  by  state  taxation,  a  county 
purpose  by  county  taxation,  or  a  public  purpose  for  any 
inferior  district  by  taxation  of  said  district.  This  is  not  only 
just,  but  it  is  essential.  To  any  extent  that  one  man  is  com- 
pelled to  pay  in  order  to  relieve  others  of  a  public  burden 
properly  resting  upon  them,  his  property  is  taken  for  private 
purposes,  as  plainly  and  as  palpably  as  it  would  be  if  appro- 
priated to  the  payment  of  the  debts,  or  the  discharge  of  the 
obligations  which  the  person  thus  relieved  by  his  payments 
might  owe  to  private  parties.  *By  taxation,'  it  is  said  in  a 
leading  case,  *is  meant  a  certain  mode  of  raising  revenue  for 
a  public  purpose,  in  which  the  community  that  pays  it  has  an 
interest.  An  act  of  the  legislature  authorizing  contributions 
to  be  levied  for  a  mere  private  purpose,  or  for  a  purpose 
which,  though  it  be  public,  is  one  in  which  the  people  from 
whom  they  are  exacted  have  no  interest,  would  not  be  a  law, 
but  a  sentence  commanding  the  periodical  payment  of  certain 
sums  by  one  party  or  class  of  people  to  another.'  This  prin- 
ciple has  met  with  universal  acceptance  and  appi-oval  because 
it  is  as  sound  in  morals  as  it  is  in  hiw." 
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In  the  Matter  of  Ijands  in  the  Town  of  Flatbush,  60  N.  Y. 
398,  it  was  decided  that  it  was  not  within  the  power  of  the 
le^rislature  to  compel  the  adjoining  town  of  Flatbush  to  be 
taxed  for  the  payment  of  debts  previously  contra(tted  for  the 
citj*  of  Brooklyn.  In  the  course  of  its  opinion  the  court 
.said:  "There  is  no  principle  that  I  am  aware  of  which 
sanctions  the  doctrine  that  it  is  within  the  taxing  power  of 
the  legislature  to  compel  one  town,  city,  or  locality  to  con- 
tribute to  the  payment  of  the  debts  of  another.  The  govern- 
ment has  no  such  authoritv,  and  this  case  is  entirely  without 
precedent.  If  such  assessments  were  to  be  authorized,  they 
might  not  be  limited  to  adjoining  towns,  cities,  or  villages, 
but  applied  to  those  located  at  great  distances  from  each 
otlier.  Such  legislation  would  be  unjust,  mischievous,  and 
oppressive,  and  cannot  be  tolerated."  See,  also,  Farris  v. 
Vaunier.  G  Dak.  186,  42  N.  W.  31,  3  L.  R.  A.  713;  Lexing- 
ton V.  McQuillan,  9  Dana,  518,  3.")  Am.  Dec.  159;  Cheanpyy. 
Hooser,  9  B.  Mon.  345;  Ryerson  v.  rtley,  16  Mich.  269; 
Sanborn  v.  Cotnins,  9  Minn.  273;  Bromley  v.  Beynolds,  2 
Utah,  525;   Desty  on  Taxation,  p.  26. 

The  requirement  under  consideration  is  in  conflict  with  tlic 
terms  of  section  8  of  the  Bill  of  Rights,  which  provides  that 
private  property  shall  not  be  taken  for  public  use  without 
compensation. 

It  is. ordered  that  the. peremptory  writ  of  mandate  issue  as 
prayed. 

FitzcjeraIjD,  J.  and  Talipot,  J.,  concur. 
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[No.  IWl.l 

H.  R.  LKiMAIKE,  Rksfondent,  r.  P.  WALSH, 

Appellant. 

K LECTioNK— Statutory    K  kqui rkm knts— ('( )ntkst— In dkkin itknkss   of    Statk- 
MENT— Ballots— SgrARK  for  Voter's  Mark— Tse  ok  Dblcwg  Square. 

1.  A  statement  on  an  election  contest  pave  the  name  of  cont4?stant  in  the 

title  of  the  cause  as  "H.  K.  Ix*niaire,"  and  the  name  of  the  contestee  as 
"P.Walsh."  In  the  body  of  the  statement  contestant's  name  was 
tfiven  as  "Henry  K.  I^maire,"  and  the  statement  was  sworn  to  by 
"Henry  R.  I^maire."  The  body  of  the  statement  comi)lained  of 
"  Patrick  Wals,*' and  in  the  prayer  he  was  called  "Patrick  Walsh." 
Held  that,  no  motion  to  strike  or  make  the  statement  more  certain 
having  been  made  on  the  contest,  the  statement  could  not  be  com- 
plained of  on  appeal;  the  defect  beinp  at  most  merely  a  defective 
statement  of  a  cause  of  action,  and  not  a  failure  to  state  any  cause  of 
action. 

2.  Where  a  contestee  in  an  election  contest  failed  to  make  any  objection  to 

the  statement  of  contest  on  the  ground  that  it  failed  to  stat<»  with 
sutlicient  detiniteness  the  term  for  which  contestant  claimed  he  had 
been  elected,  he  could  not  complain  on  appeal. 
.).  riKier  th<'  statute  providing  that  an  elector  in  voting  shall  put  a  cross 
in  a  square  on  the  ballot,  the  use  of  an  oblong  square,  or  a  parallel- 
ogram with  length  about  double  its  width,  did  not  render  the  ballot 
invalid. 

Appeal  from  the  Third  Judicial  District  Court,  Lander 
County;    Fefer  Breen,  Judgfe. 

Election  contest  by  H.  R.  Lemaire  against  P.  Walsh  over 
the  office  of  Long:  Tenn  Commissioner  of  the  County  of  Lan- 
der. From  a  judjjment  in  favor  of  contestant,  contestee 
appeals.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

William  Wofnlhurn  and  W.  1).  Jones,  for  Appellant: 

The  record  in  this  case  is  in  two  volumes:  (I)  The  state- 
ment on  motion  for  a  new  trial  and  on  appeal  as  settled  by 
the  jud^e  (pa^fes  1  to  89).  (2)  The  judgment  roll  and  exhib- 
its, taken  up  on  the  order  of  the  judge  (pages  1  to  o6).  The 
first  will  be  referred  to  in  this  brief  as  the  "Statement,"  and 
the  second  as  'Mudgment  Roll  and  Exhibits." 

L  This  appeal  is  from  botli  the  judgment,  and  also  from 
the  order  overruling  and  denying  the  motion  for  a  new  trial. 
(Judgment  Roll  and  Kxhibits,  48.) 

n.  Walsh  alone  has  appealed.  Therefore  only  such  errors 
as  have  l)een  assigned  ])y  him  (Statement,  7'))  can  be  con- 
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sidered  on  this  appeal.  (Dennis  v.  Canghlin,  22  Nev.  ^7i^]\ 
Xesbitf  V.  Chisholm,  16  Nev.  39;  MoreHi  v.  Swift,  IT)  Nev.  215; 
MaJfer  v.  *SV?7/,  14  Nev.  324.) 

History  of  (he  Case:  This  a])peal  grows  out  of  an  atfenipf 
of  respondent  to  deprive  appellant  of  the  office  of  county 
oommissioner  of  Lander  county  for  four  years,  commencing 
January  T),  1903.  At  the  election  in  1902,  respondent  and 
appellant  were  rival  candidates  for  that  office,  and  appellant 
was  by  the  returns  of  the  election  officers,  by  a  recount  of 
the  votes  by  the  county  commissioners,  and  by  the  district 
judge  on  the  re<iuest  of  the  respondent,  declared  elected  to 
said  oflBce  (Statement,  6C-7)  by  a  majority  of  three  votes. 

December  13,  1902,  respondent  filed  his  statement  of  con- 
test against  appellant  (Judgment  Koll  and  Exhibits,  6),  and 
on  December  20th  appellant  filed  his  answer.  (Judgment 
Koll  and  Exhibits,  10.)  The  trial  began  February  9,  1908 
(Statement,  6),  and  respondent  rested  his  case  the  afternoon 
of  the  next  day  (Statement,  45),  and  the  ccmrt  took  a  rec^ess 
until  the  next  day.  February  11th,  at  10  a.  m.,  respondent 
filed  an  amended  statement.  (Statement  46,  lines  3-5.) 
At  1:30  p.  m.  the  same  day,  appellant  filed  his  answer  to 
the  amended  statement.  (Statement  46,  lines  10-11.)  Febru- 
ary 12th,  counsel  argued  the  case  and  submitted  it  for  deci- 
sion. (Statement,  52.)  P'ebruary  26th  the  decisicm  was 
filed.  (Judgment  Roll  and  Exhil>its,  31;  Statement,  65.) 
The  judgment  is  in  favor  of  respondent  by  one  vote.  (State- 
ment, 65;  Judgment  Roll  and  Exhibits,  30.) 

On  March  3,  1903,  the  judge  extended  appellant's  time 
twenty  days  in  addition  to  the  time  allowed  by  law  to  file 
and  serve  notice  of  motion  and  statement  on  motion  for  a 
new  trial  (Judgment  Roll  and  Exhibits,  44),  and  on  March 
20th  appellant  filed  and  served  his  notice  of  motion  for  a  new 
trial  (Statement.  78),  and  on  the  21st  of  March  his  statement 
on  motion  for  a  new  trial.     (Statement,  80.) 

No  proposed  amendments  to  the  statement  were  filed  ov 
served  witliin  h\^  davs  after  th«»  statement  was  filed  and 
served. 

May  13,  1903,  the  judge  settled  and  allowed  the  statement 
as  correct.  (Statement,  88.)  And  it  was  filed  after  being 
settled.     (Statement  on  fly  leaf,  just  under  (»over.) 
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III.  The  first  assi^umeiit  of  error  is  upon  defendant's 
exhibit  M,  Austin,  Second  Ward.  (Judgment  Roll  and  Exhib- 
its, '58;  Statement,  7.").)  Appellant  olijeeted  to  this  ballot 
'^upon  the  ground  that  there  is  a  distinguishing  mark  in  the 
square  after  the  name  Bowler,  whieh  is  not  a  eross  or  an  X. 
(Statement  25,  lines  1-.").)  The  court  counted  the  vote  for 
respondent.     (Statement  62,  line  o.) 

Appellant  thinks  that  the  eourt  committed  error  in  count- 
ing this  ballot  for  Mr.  Lemaire.     (Statement  75.) 

We  give  a  fair  illustration  of  the  mark  objected  to.  It 
has  five  points,  two  of  wOiich  are  large  and  heavy,  the  other 
three  being  narrow,  the  one  pointing  northeast  being  longer 
than  any  of  the  rest,  the  two  lower  ones  being  the  shortest 
of  them  all,  one  of  which  has  a  sharp  point,  and  the  other  a 
s(iuare  point,  thus  making  it  impossible  to  construe  the  figure 
into  either  a  cross  or  an  X. 

The  shape  of  the  nuirk  i)recludes  its  having  been  made 
with  the  rubber  stamp  ))y  one  impression.  To  prove  this 
look  at  the  twenty -five  other  markings  on  this  ballot,  and 
each  one  is  found  to  be  a  very  i)lain  cross  or  X,  evidently 
made  with  the  rubber  stamp  by  only  one  impression;  and 
each  of  the  twenty -five  markings  has  only  the  four  points. 
Hut  this  one  has  the  five  points,  and  clearly  distinguishes 
this  ballot.  The  mark  complained  of  is  as  distinctly  an  ear- 
mark that  completely  identifies  this  ballot  from  ever\'  other 
ballot,  as  would  a  five -pointed  brand  on  one  steer,  sheep, 
horse,  pick,  or  shovel,  identify  such  steer,  sheep,  horse, 
pick,  or  shovel,  from  another  steer,  sheep,  horse,  pick,  or 
shovel  plainly  branded  with  any  of  the  other  twenty- five 
marks. 

Suppose  a  twenty -dollar  gold  piece,  marked  by  stamping 
into  it  this  five -pointed  star,  and  another,  marked  equally 
plain  with  either  of  the  other  twenty -five  marks,  as  this 
exhibit — would  either  of  the  justices  of  this  court  have  any 
difficulty  in  distinguishing  the  one  from  the  other?  If  you 
could  tell  the  one  from  the  other  by  the  brand,  then  this  is 
an  identified  ballot,  and  is  void.  Hence,  we  ask  that  it  be 
deducted  from  the  respondent. 

IV.  The  next  specification  of  error  is  upon  defendant's 
exhibit  ().     (Statement,  75;  Judgment  Roll  and  Exhibits.) 
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Ohjeciwn :  '*  We  object  to  this  ballot  for  the  reason  that 
there  is  an  erasure  which  destroys  the  texture  of  the  paper 
near  the  right-hand  end  of  IJie  name  of  Button  and  between 
the  name  Button  and  Frank. '^  "Ballot  admitted  in  evidence 
and  marked  defendant's  exhibit  ()."  (Statement,  25;  Judg- 
ment Roll  and  Exhibits,  34.) 

The  court  overruled  the  objection  and  counted  the  ballot  for 
respondent.  (Statement,  62;  Judgment  Roll  and  Exhibits, 
27a.) 

It  will  be  noticed  that  the  objection  is  because  of  an 
erasure.  The  ruling  of  the  court  is  clearly  erroneous.  It  is 
as  follows:  "In  Austin  Precinct  No.  2,  objections  to  defend- 
ant's exhibits  M,  N,  O,  P,  Q,  and  R,  are  overruled;  the  ballots 
are  properly  marked.  To  exhibit  O  exception  is  taken  solely 
for  the  reason  that  the  voter  voted  for  and  against  constitu- 
tional amendment  No.  f),  and  it  is  claimed  that  this  consti- 
tutes a  *  distinguishing  mark.'  It  seems  to  us  that  the  rule 
laid  down  in  t^tafe  v.  Sadler,  25  Nev.  181 ,  that  ballots  whereon 
the  voter  had  voted  for  more  candidates  for  the  same  office 
than  were  to  be  elected  were  not  held  void,  but  should  not 
be  counted  for  either  of  the  persons  voted  for,  should  here 
apply.  Such  double  voting  in  our  opinion  comes  within  the 
spirit,  if  not  the  letter,  of  section  26  of  our  so-called  Aus- 
tralian Ballot  Law.  Laws  are  also  to  be  construed  accord- 
ing to  their  spirit  and  meaning,  and  not  merely  according  to 
their  letter.     {Huehier  v.  I.ynip,  22  Nev.  439,  440.)" 

Here  we  have  the  objection,  plain  and  simple,  the  ballot, 
and  the  ruling  of  the  court,  with  the  reasons:  (1)  The 
objection  is  to  an  erasure  in  a  particular  place.  (2)  The 
ruling  is  that  "the  objection  is  taken  so  I  ehf  for  the  reason 
that  the  voter  voted  for  and  against  constitutional  amend- 
ment No.  5,  and  it  is  claimed  that  this  constitutes  a  distin- 
guishing mark."  (Judgment  Roll  and  Exhibits,  27a;  State- 
ment, 62.) 

Pray,  who  claimed  that  this  ballot  had  any  such  marks 
upon  itf  The  objection  is  silent  on  that  point,  and  so  is  the 
ballot.  There  has  l)een  no  attempt  on  this  ballot  (Kxhibit 
O,  Judgment  Roll  and  Exhibits,  34)  to  vote  either  "for"  or 
"against"  "Constitutional  Amendment  No.  5."  The  ballot 
is  a  blank  on  that  subject.     But  this  ])allot  has  a  plain 
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erasure  at  the  point  on  the  ballot  desifjfiiated  in  the  objection. 

The  learned  judge,  in  deciding  that  Mr.  Lemaire  was 
elected  to  the  office  in  question  by  one  vote,  allowed  to  Mr. 
Lemaire  two  similar  erasures,  thus  taking  from  Mr.  Walsh 
two  votes  complained  of  by  respondent,  at  the  same  time 
overruling  the  two  obje(*ti()ns  made  by  appellant  to  two  simi- 
lar erasures  on  ballots  voted  for  Mr.  Lemaire;  on  exhibit  O 
reciting  an  objection  not  made,  and  which  does  not  exist  on 
the  ballot,  and  on  exhibit  V,  by  simply  saying  that  the  obje(*- 
tion  is  "overruled,  as  being  without  merit. '^  (Statement,  68; 
Judgment  Roll  and  Exhibits,  28.) 

The  rulings  of  the  court  on  behalf  of  respondent,  above 
referred  to.  refer  to  plaintiff's  exhibits  8  and  18.  (State- 
ment, 60,  lines  2  and  8;  Judgment  Roll  and  Exhibits,  26, 
lines  2;')  to  81.)  We  refer  to  these  four  ballots  to  show  by 
the  record  that  out  of  four  ballots  objected  to  because  of 
erasures,  to  wit,  two  ])y  respondent,  and  two  by  appellant, 
the  two  objected  to  by  respondent  were  deducted  from 
appellant,  whilst  the  two  objected  to  by  appellant  were  not 
deducted  from  respondent,  and,  as  a  result,  respondent  has 
been  adjudged  the  office  on  those  two  erased  ballots;  whereas, 
had  they  been  deducted  from  respondent,  as  were  the  other 
two  from  appellant,  Mr.  Walsh  would  have  obtained  judg- 
ment for  the  office  in  the  lower  court  by  precisely  the  same 
majority  as  was  Mr.  Lemaire. 

The  error  must  have  occurred  to  the  learned  judge  below 
by  an  oversight  of  the  objections  of  appellant,  and  of  the 
l)allots  when  examining  them  before  writing  his  decision  and 
judgment  in  the  case. 

In  addition  to  the  foregoing,  as  to  exhibit  O,  we  submit 
that  the  markings  on  this  ballot  show  anything  but  a  careful 
voter.  The  stamp  was  used  twenty -eight  times  on  the  ballot. 
Every  office  on  the  ticket,  both  state  and  county,  was  voted 
upon.  The  United  States  senatorship  and  constitutional 
amendment  No.  o  was  omitted.  There  is  not  a  single  clean 
mark  on  the  ballot.  Evt^ry  one  is  either  blotched  by  using 
too  much  ink,  or  uprcad  by  bearing  very  heavy  on  the  stamp. 
Assuming  that  the  voter  began  by  voting  for  congressman, 
he  }>egan  ))y  l)loti'hing  that  mark,  and  increased  the  ink  and 
the  weight  on  the  stamp  until  the  eight  marks  on  the  last 
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eolumn  are  nothing  but  blotches  and  crosses  out  of  shape, 
any  one  of  which  alone  on  a  ballot,  or  with  others  made 
decently,  would  identify  the  ballot. 

If  this  kind  of  a  ballot  is  held  good,  where  will  the  line  be 
drawn  between  a  good  and  bad  ballot?  Compare  the  mark- 
ings on  this  ballot  with  those  upon  exhibits  M,  R,  JJ,  and 
von  will  see  the  difference  between  reascmablv  well  marked 
ballots  and  this  one.  Put  M,  R,  and  JJ  in  one  bunch,  and  O, 
T,  V,  X,  A  A  and  PP  in  another,  and  the  carelessness  exhib- 
ited on  each  of  the  latter  will  be  apparent. 

Therefore,  in  addition  to  the  erasure  complained  of  on 
exhibit  0  (Statement,  2")),  it  is  submitted  that  it  should  be 
excluded  by  reason  of  the  many  distinguishing  marks  upon 
it.  If  the  markings  came  from  poor  eyesight  or  a  lame  hand, 
or  other  physical  disability,  the  voter  should  have  had  a 
friend  mark  his  ballot  for  him.  If  it  came  from  drunken- 
ness, the  ballot  should  not  be  counted. 

Upon  the  question  of  carelessness,  that  renders  the  ballot 
void,  we  desire  this  argument  to  apply  also  to  exhibits  T,  V, 
X,  A  A  and  PP. 

V.  Exhibit  R  is  a  ballot  objected  to  by  appellant  because 
of  ''a  blotch  of  ink  at  the  head  of  the  ticket  after  (general 
Election  A.  D."  (Statement,  27;  Judgment  Roll  and  Exhib- 
its, 35.)  The  court  counted  the  ballot  for  respondent  over 
the  objection  (Statement,  62;  Judgment  Roll  and  Exhibits, 
27a),  and  in  doing  so  said:  "In  aforesaid  Austin  pre- 
cinct No.  2,  objections  to  defendant's  exhibits  M,  N,  O,  P, 
Q  and  R  are  overruled;  the  ballots  are  properly  marked." 
Then  follows  the  specific  reason  given  for  overruling  exhibit 
(>,  which  we  have  heretofore  copied  in  full  and  commented 
upon  in  discussing  exhibit  O. 

This  ballot,  exhibit  R,  together  with  M,  N,  O,  P  and  Q 
are  held  to  be  ])roperly  marked  by  the  voter.  We  have,  in 
discussing  M  and  0  endeavored  to  show  that  neither  M  nor  O 
was  properly  marked.  If  R  with  the  ink  blotch  is  properly 
marked,  our  convictions  of  the  Australiau  Ballot  Law  are 
not  well  founded.  The  law  as  framed  is:  (1)  To  secure 
.secrecy;  (2)  Purity;  (3)  Uniformity.  Does  this  mark  aid 
eitherf  With  the  ink  blotch  upon  it,  its  secrecy,  purity  and 
uniformity  are  totally  destroyed.     If  the  blotch,  as  w(»  con- 
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tend  as  to  exhibit  M  is  an  earmark,  then  it  distinguishes, 
and  renders  tlie  ballot  void. 

Tlie  learned  judge  who  tried  and  decided  the  case  took 
occasion,  on  overruling  the  motion  for  a  new  trial,  to  com- 
ment on  this  ballot  and  ink  blotch.  (Judgment  Roll  and 
Exhibits,  46.) 

To  illustrate  our  views  on  this  ballot,  we  ask  the  indul- 
gence of  the  court  to  digress  to  say:  Mr.  Lemaire  being  the 
plaintiff,  and  this  being  a  civil  action,  he  must  preponderate 
in  his  proof,  or  else  is  not  entitled  to  a  judgment.  The  rule 
that  applies  to  the  case  as  a  whole  necessarily  applies  to  every 
ballot.  This  is  forciblv  illustrated  bv  the  decision  that  is  in 
favor  of  Mr.  Lemaire  by  only  one  vote. 

Therefon\  if  the  weight  of  the  proof  as  to  this  ballot  is  not 
in  favor  of  its  validity,  then  it  should  be  deducted  from  his 
majority  as  found  by  the  lower  court.  To  find,  if  possible, 
whether  or  not  the  proof  of  the  validity  of  this  ])allot  weighs 
on  the  side  of  respondent,  or  of  appellant,  let  us  examine 
that  which  the  learned  district  judge  incorporated  into  his 
'* order  overruling  the  motion  for  a  new  trial,"  with  reference 
to  this  ink  blotch.     ('ludgment  Roll  and  Exhibits,  46.) 

Said  the  court:  '*In  respect  to  exhiV)it  R  about  which  the 
court  had  some  dou))t  because  of  its  containing  a  small  ink 
stain  at  the  head  of  the  l)allot,  the  benefit  of  the  doubt  was 
given  to  the  voter  in  supjmrt  of  his  constitutional  right,  for 
the  reason,  among  others,  that  the  court's  attention  was 
called  to  the  fact  by  the  pleadings,  the  argument  and  discus- 
sions of  counsel,  and  by  judicial  notice,  that  all  of  the  ballots 
in  the  case  had  been  handled  and  thumbed  over  by  inspectors 
of  election,  county  commissioners  in  recounts,  and  lawyei*s 
in  )nan<Un)tns  proceedings  four  separate  and  distinct  times 
before  the  trial  of  this  cause,  and  tliat  in  (•onsequence  the 
ballots  c(ml(l  not  possibly  be  in  their  original  condition  at 
the  time  of  this  trial.  The  ballot  is  one  of  the  most  intelli- 
gently marked  of  the  four  or  i^ve^  hundred  examined." 

The  observations  of  the  learned  judge  embodied  in  the 
order  overruling  the  motion  for  a  new  trial,  above  set  out, 
I)rove  that  the  objection  of  api)ellant  to  exhibit  R  should 
have  })een  sustained.  Whilst  the  court  in  passing  on  the 
object  i(m  made  the  sole  observati<m  that  *'the  ballots  are 
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properly  marked,"  yet  it  admits,  when  passing  on  the  motion 
for  a  new  trial,  that  at  the  time  of  deciding  the  case  in  Feb- 
ruary it  had  donbt  of  the  legality  of  the  ballot  because  of  the 
"blotch  of  ink  at  the  head  of  the  ticket  after  General  Elec- 
tion A.  D."  which  condition  of  mind  of  the  court  resulted,  as 
a  matter  of  law,  proved  by  the  doubt,  from  a  failure  of 
respondent  to  prove  the  legality  of  the  ballot  by  a  preponder- 
ance of  evidence,  which  the  blotch  of  ink  forbade  because  the 
blotch  of  ink  clearly  distinguishes  the  ballot  from  every 
other  ballot.  It  is  the  only  ballot  of  the  kind — marked  as  it 
is — cast  at  that  election.  True,  we  have  but  eleven  of  the 
ballots  in  the  record,  but  the  legal  proof  that  there  was  not 
any  other  ballot  so  marked  is  found  in  the  fact  that  the 
reporter's  notes,  which  are,  in  fxtenso,  a  part  of  the  state- 
ment settled  by  the  court  (Statement,  8  to  58),  are  silent  as 
to  any  other  ballot  so  marked,  and  it  is  to  be  presumed  that 
respondent  would  have  taken  steps  to  have  any  other  such 
y)allot  before  this  court  if  any  such  exists,  and  in  the  absence 
of  such  showing  it  is  presumed  that  this  is  the  only  ballot  so 
marked  with  a  blotch  of  ink. 

Then  the  learned  district  judge  calls  the  mark  objected  to 
"a  small  ink  stain."  The  objection  calls  it  ''a  blotch  of  ink." 
The  size  of  the  mark,  and  its  color,  are  best  calculated  to 
decide  whether  it  be  "a  blotch  of  ink,"  or  "a  small  ink  stain." 
But  it  can  make  no  difference  what  name  it  bears.  It  is  the 
thing  itself  that  decides  its  doom.  "A  rose  by  any  other 
name  would  smell  as  sweet." 

The  fact  that  tlie  ballots  had  been  four  times  counted  in 
other  proceedings  is  immaterial  in  determining  whether  this 
ballot  is  distinguished  or  not. 

The  plaintiff  brought  this  suit  after  the  count  by  the 
eIe<?tion  ])oards,  county,  (•ommissioners  and  district  judge. 
He  fails  to  complain  of  any  "thumbing  over  by  inspectors 
of  election,  county  conmiissioners  in  recounts,  and  lawyers 
in  mandamus  proceedings,"  or  to  attempt  any  proof  of  any 
such  thing.  On  the  contrary,  by  bringing  the  contest  for, 
and  obtaining  and  claiming  the  judgment  for  the  office,  pred- 
icated upon  these  ballots,  the  respondent  vouched  that  this 
particular  ballot  had  the  ink  blotch  upon  it  when  it  left  the 
voter's  hands,  and,  with  that  blotch  on  it,  that  it  was  a  good 
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ballot,  for  his  majority,  as  found  by  the  (*oiirt,  was  but  one 
vote;  and  to  take  this  ballot  away  from  respondent,  he  could 
not  have  obtained  any  judgment  in  the  action. 

On  bringing  suit  against  another  who  has  been  declared 
elected  to  an  office,  and  is  exercising  its  functions,  as  in  this 
case,  the  respondent  is  precluded  from  claiming  that  the 
elector  has  any  constitutional  right  to  support  on  a  ballot 
which  the  elector  voted  with  such  a  mark  upon  it.  There  is 
no  constitutional  right  involved  on  a  ballot  containing  a 
mark,  when  prepared  by  the  voter,  which  destroys  the 
secrecy,  purity  and  uniformity  of  it. 

The  able  opinion  of  Belknap,  J.,  in  Lynip  v.  Bitchier y  22 
Nev.  44."),  and  his  interpretation  of  the  last  sentence  of  sec- 
tion 26  of  the  statute  "providing  for  a  secret  ballot,"  renders 
this  exhibit  H  invalid. 

Appellant,  therefore,  prays  the  court  to  deduct  this  vote 
from  respondent. 

VI.  Exhibit  T  (Judgment  Roll  and  Exhibits,  36)  was 
objected  to  by  appellant  (Statement,  29)  "on  the  ground  that 
there  is  a  distinguishing  mark,  not  a  cross  or  X,  opposite 
the  name  of  Allen."  The  court  overruled  the  objection 
(Statement,  63)  also  (Judgment  Roll  and  Exhibits,  28)  "as 
being  without  merit." 

It  will  not  be  claimed  that  the  mark  (complained  of  has 
been  changed  by  any  handling  of  the  ballot  since  it  left  the 
voter's  hands,  and  it  will  be  admitted  that  this  identical 
mark  was  placed  upon  the  ballot  by  the  voter  in  the  booth 
on  election  day,  as  will  be  admitted  as  to  the  marks  after 
the  names  of  Van  Duzer  and  Sparks.  Nor  can  it  be  shown 
that  either  of  the  three  marks  are  the  result  of  folding  the 
l)allot  l)efore  the  ink  was  dry,  for  there  is  no  sign  upon  the 
ballot  that  the  ballot  was  folded  l>efore  the  ink  was  dry. 
Then  the  voter  must  have  used  so  much  ink  in  placing  the 
stamp  after  Van  Duzer  that  the  paper  absorbed  it  till  the 
cross  or  X  was  larg(*ly  destroyed.  As  to  the  mark  com- 
plained of  after  Allen,  the  voter  deliberately  put  the  stamp 
on  two  or  more  times,  thus  making  the  eight- pointed  mark, 
which  identifies  the  ballot  and  destroys  it.  It  is  not  a  cross 
or  X,  but  is  two  crosses  or  a  star.  {Sweeney  v.  Hjul,  23  Nev. 
423-4,  426;  i^Uife  v.  Sadler,  2.')  Nev.  181.) 
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We  refer  the  court  to  and  request  that  the  argument 
oifered  as  to  exhibit  M  be  read  and  considered  as  to  exhibit 
T,  as  far  as  it  applies. 

VII.  Exhibit  V  (Judgment  Roll  and  Exhibits,  37)  was 
objected  to  by  appellant  (Statement,  30)  "on  the  ground 
that  it  has  distinguishing  marks  after  the  name  of  Allen, 
after  the  name  of  Talbot,  after  the  name  of  Davis,  and  after 
the  name  of  (lay hart,  not  crosses  or  X' s,  and  also  that  oppo- 
site the  name  of  Russell  the  cross  extends  below  the  line, 
and  that  the  cross  extends  below  the  line  after  the  name  of 
Driscoll,  and  there  is  a  distinguishing  mark,  not  a  cross, 
after  the  name  of  Kirnian."  Also  (Statement,  46) :  "Mr. 
Jones:  We  oflFer  this  ballot  in  evidence  and,  in  addition  to 
our  former  objection,  make  this  objection,  to  wit,  that  it  has 
an  erasure  that  destroys  the  texture  of  the  paper  on  the 
right-hand  end  of  the  line  between  the  names  of  Bowler  and 
Talbot." 

The  court,  in  deciding  this  ballot,  grouped  it  with  exhibits 
S,  T,  U,  and  W,  and  overruled  the  objections  to  each  "as 
being  without  merit."  (Statement,  63;  Judgment  Roll  and 
Exhibits,  28.)  Here  was  a  blanket  ruling  on  five  ballots, 
all  against  appellant  where  the  objections  to  S  (Statement, 
29)  is  for  distinguishing  marks  in  three  different  places  on 
the  ballot;  to  T  (Statement,  29)  because  of  a  distinguishing 
mark  opposite  the  name  of  Allen,  which  we  have  just  dis- 
cussed, and  think  is  clearly  a  mark  that  invalidates  exhibit 
F;  to  exhibit  U  for  two  distinguishing  marks;  to  V  because 
of  several  distinguishing  marks,  and  also  for  an  erasure;  and 
to  W  (Statement,  31)  because  of  four  distinguishing  marks. 

Are  the  objections  to  exhibit  V  "without  merit?"  Of  the 
twenty -four  markings  on  exhibit  V  there  are  after  Howell, 
Booher,  Breen,  MacDonald,  (leorge,  Dupuy,  and  Dalton, 
crosses  that  are  comparatively  clean  and  uniform,  leaving 
seventeen  that  are  blotched  and  distorted  out  of  all  shape. 
Remembering  the  seven  grounds  of  the  first  objection,  and 
the  erasure  upon  which  the  second  objection  was  predicated, 
examine  this  ballot.  It  is  very  plain  that  the  voter  put  the 
twenty -four  markings  upon  the  ballot  that  are  in  and  near 
the  various  spaces  opposite  the  names,  and  also  the  various 
specks,  smears  and  finger  marks  of  ink  upon  this  ballot. 
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Take  the  marks  after  Van  Duzer,  Sparks,  Allen,  Talbot, 
Davis,  Gayhart,  Kirraan,  Parker,  Driseoll,  Lemaire,  Rnssell 
or  Sknlly,  and  compare  them  with  the  statutory  requirement. 
It  must  be  '^ a  cross  or  X.'*  It  is  evident  that  this  ballot  was 
inked  as  it  is  bv  the  voter.  Does  it  show  anv  desire  for 
secrecy,  purity,  or  uniformity?  If  you  should  see  a  drunken 
man  return  such  a  ticket  to  the  inspectors,  would  it  not  be 
just  what  is  to  be  expected.  There  is  not  a  child  in  a  kinder- 
t^arten  class  on  the  coast  who  would  return  a  paper  in  the 
untidy  condition  of  this  ballot.  Neither  was  this  ballot 
marked  by  a  voter  having  due  regard  for  the  law.  There  is 
not  a  sober,  honest  voter  in  the  state  who  could  be  induced 
to  so  mark  his  })allot.  This  ballot  is  covered  with  the  ear- 
marks of  illegality.     Without  the  erasure  it  is  a  void  ballot. 

The  law  is  that  the  voter,  Tiaving  folded  his  ballot,  shall 
deliver  it  with  the  stamp,  ink  and  ink  pad  to  the  inspector. 
(Stats.  1901,  112.)  Therefore,  the  voter  has  but  the  one 
stamp  in  the  booth,  and  returns  it  with  his  ballot.  That 
stamp  must  be  the  '* cross  or  X,"  and  must  be  reasonably 
uniform.  It  would  take  at  least  a  dozen  differently  shaped 
stamps  to  make  the  different  figures  on  this  ballot.  Then 
the  figures  placed  after  Sparks,  Allen,  Talbot,  Ryan,  Davis, 
Gayhart,  Sweeney,  Maute,  Kirman,  Parker,  Watt,  Malloy, 
Driscoll,  Lemaire,  Russell  and  Skully,  are  identifying,  and 
destroy  the  secrecy,  purity  and  uniformity,  not  only  of  bal- 
lots in  general,  l)ut  of  this  one  in  particular.  How  did  the 
voter  make  either  one  of  the  last -mentioned  figures  by  only 
one  impression  of  the  stamp?  Let  each  or  all  of  the  justices 
take  a  utamp,  ink  and  pad  such  as  used  at  last  election,  and 
try  to  mark  a  sample  })allot  as  this  one  is  marked,  and  the 
court  will  find  that  it  cannot  l)e  done  by  one  impression  each. 
Those  after  Van  Duzer  and  Sparks  and  Allen  can  be  made 
l)y  the  stamp  and  too  much  ink  applied  om^e,  and  the  dragging 
your  fingers  or  sleeve  over  them  before  dry,  but  how  did  the 
voter  get  those  extra  marks  near  the  cross  after  Ryan,  Davis, 
Gayhart,  Sweeney,  Maute,  Kirman,  Parker,  Watt,  Malloy, 
Driscoll,  Lemaire,  Russell,  and  Skully,  except  by  applying 
the  stamp  in  some  way  not  allowed  by  law?  The  voter  goes 
down  the  first  column  very  recklessly,  then  begins  with 
Booher  on  second  column  and  marks  that  plain,  then  identi- 
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fie8  the  mark  after  Kirman,  then  puts  on  three  plain  marks, 
then  identifies  Parker,  and  finishes  his  markings  by  mis- 
marking  the  last  four  voted  for.  Then  the  cross  extends 
below  the  line  after  Driscoll  and  Russell. 

As  to  the  objection  to  exhibit  V,  that  it  has  an  erasure,  it 
is  enough  to  look  at  it  and  see  that  the  erasure  is  plain,  and 
proven  to  have  been  on  the  paper  so  as  to  destroy  the  tex- 
ture of  the  paper,  because  the  point  of  the  cross  next  to  the 
erasure  has  spread  into  the  erasure,  proving  the  erasure  to 
have  beeii  made  before  the  cross  was  put  on,  and  also  prov- 
ing ver>'  effectually  the  destruction  of  the  texture  of  the  paper 
when  the  ballot  is  held  between  the  eyes  and  the  light. 
Exhibit  V,  being  clearly  illegal,  should  be  deducted  from 
respondent. 

VIII.  Exhibit  X  (Judgment  Roll  and  Exhibits,  38)  was 
objected  to  by  appellant  (Statement,  81)  "on  the  ground 
that  after  the  name  S.  Bray  there  is  a  distinguishing  mark 
consisting  of  two  crosses  or  two  strokes  along  a  horizontal 
line." 

Referring  to  exhibit  X,  you  will  find  a  ballot  plainly 
marked  with  two  crosses  after  the  name  of  S.  Bray,  yet  the 
court  in  disposing  of  the  objection  to  it  says  (Statement,  G3; 
and  Judgment  Roll  and  Exhibits,  28) :  "Defendant's  objec- 
tions to  Exhibits  X,  Y,  Z,  etc.,  are  overruled;  the  objections 
go  to  the  hitherto  determined  questions  of  voting  pro  and 
con  on  constitutional  amendment  5,  and  promiscuous  crosses 
on  ballots  caused  by  folding  before  the  ink  was  dry." 

Here  again,  as  upon  exhibit  O,  heretofore  presented,  we 
have  the  objection  plain  to  two  crosses  after  the  name  of  S. 
Bray,  the  niling  of  the  court  that  the  ol)jection  of  defendant 
goes  "to  the  hitherto  determined  (juestions  of  voting  pro  and 
con  on  constitutional  amendments,  and  promiscuous  crosses 
on  the  ballot  caused  by  folding  before  the  ink  was  dry." 

This  ballot  (Judgment  Roll  and  Exhibits,  38),  as  did 
exhibit  O,  unmistakably  proves  the  court  to  have  Ixhmi  in 
error  on  both  the  objection  and  the  decision.  There  is  no 
attempt  upon  it  to  vote  either  "pro  or  (ron  on  constitutional 
amendment;  nor  is  there  a  single  cross  upon  it  caused  by 
folding  before  the  ink  was  dry."  But  the  two  crosses 
described  in  the  ol)jection  are  plainly  ujxm  the  ballot,  and. 
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under  the  decisions  of  this  court,  invalidate  it;  and  the 
learned  judge  below  should  have  deducted  this  ballot  from 
respondent,  and  in  failing  to  do  so  materially  affected  the 
substantial  rights  of  appellant,  which  entitles  him,  under  the 
law,  to  a  reversal  of  the  judgment. 

Not  only  are  there  two  plain  crosses  after  the  name  of  S. 
Bray,  but  there  are  also  two  plain  crosses  after  the  name  of 
Douglass,  Pollock,  and  Watt,  and  two  crosses  that  can  be 
perceived  after  Russell. 

By  the  use  of  a  magnifying  glass  two  crosses  are  seen 
after  Russell,  whilst  the  others  named  are  plain  to  the  naked 
eye. 

Further:  The  marks  after  Sweeney,  Pollock,  Watt, 
Lemaire,  and  Russell  identify  the  ballot  because  of  their  not 
being  either  a  cross  or  X.  The  cone-shaped  portion  of  each, 
extending  upward  and  to  the  right,  caused  by  an  improper 
use  of  the  stamp,  identifies  those  markings  from  those  after 
Van  Duzer,  Sparks,  Bray,  Hancock,  Littrell,  and  Maestretti, 
thus  distinguishing  and  identifying  the  ballot  and  desti'oying 
it  as  a  valid  ballot.  However,  it  is  enough  that  there  are 
two  plain  crosses  after  the  name  S.  Bray.  (IStafe  v.  Sadler, 
2.1  Nev.  181 ;   Sireeneij  v.  Hjul,  28  Nev.  424,  426.) 

We  ask  that  exhibit  X  l)e  deducted  from  respondent. 

IX.  Exhibit  AA  (Statement,  82)  was  objected  to  because 
of  marks  not  (grosses  or  X's  after  the  names  of  George, 
Hancock,  and  Russell.  (Judgment  Roll  and  Exhibits,  89.) 
The  court,  passing  upon  the  objection  (Statement,  68,  and 
Judgment  Roll  and  Exhibits,  28)  said:  "Defendant's 
objections  to  Exhibits  X,  Y,  Z,  AA,  BB,  etc.,  are  oveiTuled; 
tlie  objections  go  to  the  hitherto  determined  questions  of 
voting  pro  and  con  on  constitutional  amendment  5,  and 
promiscuous  crosses  on  ballots  caused  by  folding  before  the 
ink  was  dry.'* 

As  on  Exhibits  O  and  X  this  A  A  is  as  it  came  from  the 
printer  on  the  constitutional  question,  and  has  not  a  single 
cross  upon  it  caused  by  folding  before  the  ink  was  dry, 
showing  that  the  learned  judge  below  did  not  act  advisedly 
on  this  ballot.  This  entire  ballot  is  in  evidence  to  determine 
whether  it  shall  stand  or  fall. 

There  are  twenty -nine   propositions  on   this  Imllot  upon 
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which  the  voter  might  have  expressed  himself,  if  in  doing  so 
lie  kept  within  the  law.  He  has  not  attempted  any  expres- 
sion upon  either  United  States  senator  or  any  state  officer, 
nor  the  district  judgeship,  has  skipped  the  office  of  district 
attorney,  county  surveyor,  justice  of  the  peace,  constable, 
and  constitutional  amendment  No.  5. 

We  do  not  present  this  phase,  of  itself,  to  show  an  illegal 
ballot,  but  to  show  a  voter  whose  acts  tend  to  establish  the 
fact  that  this  voter  was  at  least  very  largely  disinterested  as 
to  many  officers  to  be  elected,  or  else  so  marked  his  ballot  to 
identify  it;  and  of  the  ten  marks  upon  it  five  are  imperfect, 
although  the  voter  used  a  stamp  by  which  he  might  have 
placed  uniform  markings  on  the  ballot. 

Would  this  supreme  court  admit  a  man  to  citizenship  who 
displayed  no  more  interest  in  the  welfare  of  the  state  than 
this  voter  has  upon  this  ballot?  If  all  the  electors  in  the 
state  had  acted  as  did  this  man,  there  would  not  have  been  a 
single  state  officer  elected,  no  district  attorney  or  county 
surveyor,  nor  any  township  officer,  and  no  expression  on  the 
constitutional  amendmennt  No.  5. 

If  a  man  has  no  more  interest  than  is  here  shown,  then, 
indeed,  he  can  be  bought  to  vote  for  a  certain  candidate  or 
candidates,  and  this  ballot  is  a  plain  illustration  of  how  one 
could  mark  his  ballot  by  agi-eement  so  it  would  be  known 
afterward  that  he  had  lived  up  to  his  bargain,  and  sold  his 
birthright.  If  the  ballot  is  such  that  it  can  be  identified  it 
is  void.  The  marks  designated  as  distinguishing  are  not 
crosses  or  X's.  The  one  after  (George  is  three -fourths  of  an 
X,  the  one  after  Hancock  is  just  one -half  of  an  X,  the 
one  after  Beny  is  a  fraction  over  three -fourths  of  an  X,  as 
is  the  one  after  Russell,  whilst  the  one  after  Lemaire  is  as 
plain  a  double  cross,  or  two  crosses,  as  can  be  found. 

The  ballot  being  void,  we  ask  this  court  to  deduct  it  from 
respondent. 

X.  Exhibit  JJ  (Judgment  Roll  and  Exhibits,  40)  was 
objected  to  by  appellant  (Statement,  36)  "on  the  ground 
that  there  is  a  double  cross  opposite  the  name  of  Van  Duzer 
in  the  first  column,  a  distinguishing  mark." 

The  language  used  by  the  learned  judge  in  overruling  the 
objection   (Statement,  ()3)   is:      ''Defendant's    objection    to 
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exhibit  JJ  is  overruled;  the  objection  goes  to  the  hitherto 
determined  (luestion  of  voting  pro  and  con  on  constitutional 
amendment  .1,  and  promiscuous  crosses  on  ballots  caused  by 
folding  before  the  ink  was  dry." 

This  ballot  is  also  as  it  came  from  the  printer  on  the  con- 
stitutional amendment;  but  it  has  several  dim  impressions 
of  the  crosses  made  from  folding  before  the  ink  was  dry. 
But  like  exhibit,  O,  X  and  AA,  the  ruling  does  not  touch  the 
()])jection,  making  four  ballots  disposed  of  on  grounds  not 
hinted  at  in  the  objections,  which  are  twice  as  many  as  would 
elect  the  appellant. 

Our  objection  to  this  ballot  is  ])ecause  of  the  two  crosses 
after  Van  Duzer,  and  the  two  crosses  are  plainly  there,  and 
invalidate  the  l)allot.  (Staff  v.  Sadler,  2.")  Nev.  181;  Sweeney 
V.  i/JM/,  2:}  Nev.  424,  42().) 

XI.  Exhibit  PP  (Judgment  Holland  Exhibits,  41)  was 
objected  to  by  appellant  (Statement,  40)  because  of  distin- 
guishing marks  after  Van  Duzer,  Sparks,  Allen,  double  cross 
after  Kelley  and  Easton,  and  mark  after  Berry. 

The  court  overruled  the  olgections  on  the  ground  that  '*the 
alleged  extra  crosses  were  made  l)y  folding  before  the  ink 
was  dry,  as  were  also  the  blears  and  blotches  thereon." 
(Statement,  40;  Judgment  Roll  and  Exhibits,  41.) 

An  examination  of  exhibit  PP  will  show  that  not  a  single 
ink  mark  on  the  ballot  was,  or  could  have  been,  made  by 
folding  before  the  ink  was  dry,  as  there  is  not  an  ink  impres- 
sion on  the  ballot  made  from  folding.  Every  ink  mark  on 
this  baUot  (other  than  the  printer's  marks)  was  made  by  the 
elector  who  used  it  with  the  rubber  stamp.  If  the  blotch  of 
ink  opposite  Van  Duzer  was  made  by  folding,  then  its  imprint 
would  be  upon  the  ballot.  But  it  is  not.  Nor  can  any  copy 
mark  be  found  on  the  ballot.  Neither  was  either  of  the  double 
crosses  after  the  names  Kelley  and  Easton  made  by  folding 
the  ballot  before  the  ink  was  drv.  They  were  made,  in  each 
case,  by  two  separate  and  distinct  impressions  of  the  stamp, 
thus  making  the  two  crosses  in  each  of  those  places.  The 
ballot  itself  proves  this  beyond  question.  There  is  a  plain 
double  cross  after  Kelley,  and  also  after  Easton.  Hence  the 
ballot  is  void.  (Siatf  v.  Sadler,  25  Nev.  181 ;  Sweeney  v.  H)'w/, 
2;JNev.  424,  42(i.) 
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Aside  from  the  two  crosses  after  both  Kelley  and  Easton, 
the  marks  after  Van  Dnzer,  Sparks  and  Bray  distinj^uish  and 
destroy  the  ballot,  as  do  also  those  after  Dalton,  Driscoll, 
Lemaire,  Russell,  and  Sknlly.  In  any  event,  the  one  after 
Van  Duzer  is  fatal.  It  is  not  a  cross  or  X.  There  is  no 
trace  of  either.  Neither  was  it  made  by  folding  before  the 
ink  was  dry,  for  if  so  it  would  have  left  its  mark  somewhere 
on  the  ticket,  which  cannot  be  found.  Therefore,  the  voter 
made  it  and  gave  it  time  to  dry  before  folding  it,  and  delib- 
erated whilst  it  was  drying,  and  having  so  made  it  rendered 
the  ballot  void.  The  marking  must  be  a  cross  or  X  made  hy 
stamping  with  the  rubber  stamp.  By  using  a  magnifying 
glass  the  mark  after  Sparks  will  be  found  to  be  a  double,  or 
two  crosses,  but  nearly  one  on  top  of  the  other.  Therefore, 
exhibit  PP  should  be  deducted  from  respondent. 

XII.  The  two  remaining  ballots  were  voted  for  appellant, 
but,  upon  being  objected  to  by  respondent,  the  court  held 
them  void  and  deducted  them  from  appellant. 

Exhibit  26  (Judgment  Roll  and  Exhibits,  42)  was  objected 
to  ))y  respondent  (Statement,  20)  because  of  the  cross  or  X 
being  between  the  name  of  the  candidate  and  the  name  of 
the  party  and  below  the  line,  and  because  of  a  figure  resem- 
bling a  figure  6  on  the  back. 

The  ruling  of  the  court  (Statement,  62)  is:  "Plaintiff's 
objection  to  exhibit  26  is  sustained;  it  has  no  cross  or  X  in 
the  square  opposite  the  name  of  defendant,  but  has  one  below 
the  dotted  line  between  the  name  Walsh,  Patrick,  and  the 
party  title,"  overruling  th(»  objection  to  the  figure  6  on  the 
back  of  the  ballot,  giving  reasons  therefor  which  ap])ear 
fully  on  the  record. 

We  desire  first  to  address  ourselves  to  the  (juestion  of 
whether  the  X  being  where  it  is  after  the  name  of  Walsh, 
Patrick,  is,  or  is  not,  as  much  "in  the*s(iuare,  and  in  no 
other  place,  after  the  name  of  the  person  for  whom  he 
intends  to  vote"  (Stats.  1901,  112),  as  if  it  were  in  the  space 
just  after  "Silver  Party,"  which  is  following  the  name  Walsh, 
Patrick. 

To  present  this  question,  we  first  call  the  court's  attention 
to  the  fact  that  there  is  not  a  square  nor  any  approximation 
to  one  on  the  whole  ballot.     Remembering  that  a  parallelo- 
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^•am  is  a  figure  or  space  bounded  or  enclosed  by  four  straight 
lines  (its  sides),  the  opposite  sides  or  lines  being  parallel; 
that  a  rectangle  is  a  parallelogram  in  which  the  four  angles 
are,  severally,  right  angles;  and  that  a  S(iuare  is  a  rectangle, 
of  which  the  four  sides  are  ecjual,  the  above  statement  can  be 
verified  by  a  mere  glance  at  the  ballot. 

In  the  two  columns  toward  the  left  of  the  ballot  the  figure 
to  the  right  of  the  party  designation  is  a  rectangle  of  which 
the  longer  sides  are  about  twice  the  length  of  the  shorter 
sides.  In  the  extreme  left  column,  this  is  the  only  enclosed 
figure.  In  the  middle  column  there  are  two  rectangles,  one 
enclosing  name  and  party  designation,  and  one  to  the  right 
of  the  party  designation.  In  the  extreme  right  column,  on 
which  is  the  mark  objected  to,  there  is  no  parallelogram, 
rectangle,  or  square — no  enclosed  figure  whatever — to  the 
right  of  the  party  designation.  The  only  enclosed  figure  in 
that  column  is  the  rectangle  enclosing  the  name  and  party 
designation;  and  here  is  the  only  approach  to  a  square  that 
existed,  and  to  the  right  of  Walsh's  name  the  voter  made 
his  cross  or  X  in  the  only  approach  to  a  square  that  would 
allow  the  voter  to  vote  for  Walsh. 

The  statute  directs  the  voter  to  stamp  a  cross  or  X  in  the 
square  after  the  name  of  the  person  for  whom  he  intends  to 
vote.  There  being  no  square  on  the  ballot,  the  voter  has 
stamped  his  cross  or  X  in  the  nearest  approach  to  a  square 
to  be  found  on  his  ballot,  and  the  vote  should  be  counted  for 
appellant. 

The  objection  was  that  the  X  was  below  the  line.  The 
court  holds  that  the  X  is  below  the  dotted  line.  The  X  is 
not  below  the  line  first  below  the  name;  and  it  can  make  no 
difference  that  it  is  mostly  below  the  dotted  line. 

This  court  has  heretofore  counted  ballots  with  the  X  to 
the  right  of  the  name,  if  it  was  fairly  between  the  line  first 
above  and  below  the  name. 

We  therefore  ask  that  the  district  court  be  overruled,  and 
that  exhibit  26  be  counted  for  appellant. 

The  twelfth  specification  of  error  is  that  the  evidence  is 
insufficient  to  justify  the  judgment,  and  that  the  judgment 
is  against  law  and  against  tlie  pleadings. 

XIII.     Insuffiviencij  of  Cowplaint:     This  is  an  action  iu 
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contest  between  contestant  and  contestee  for  the  oflSce  of 
"Long  Term  Commissioner  of  Lander  County,  Nevada,"  in 
which  Mr.  Lemaire  seeks  to  oust  Mr.  Walsh  from  a  position 
he  is  now  holding. 

After  contestant  had  rested  his  case  he  filed  an  amended 
statement,  with  the  avowed  purpose  of  making  his  pleadings 
conform  to  the  proofs  that  he  had  made. 

On  February  26,  1903,  the  court  directed  that  judgment 
for  contestant  be  entered.     (Judgment  Roll  and  Exhibits,  31.) 

What  Must  Be  Allegedf  Comp.  Laws,  1G23,  reads:  "When 
any  elector  shall  choose  to  contest  the  right  of  any  person 
declared  duly  elected  to  such  office,  he  shall,  within  forty 
days  thereafter,  file  with  the  clerk  of  the  district  court  a 
written  statement,  setting  forth,  specifically:  First — The 
name  of  the  party  contesting  such  election,  and  that  he  is  a 
qualified  elector  of  the  district,  county  or  precinct  (as  the 
case  may  be),  in  which  such  election  was  held.  Second — 
The  name  of  the  person  whose  right  to  the  office  is  contested. 
Third — The  office.  Fourth — The  particular  cause  or  causes 
of  such  contest."  C'hitty  on  Pleadings,  vol.  I,  p.  214,  sec. 
21,  reads:  "Whatever  circumstances  are  necessary  to  con- 
stitute the  cause  of  complaint  *  '•'  ''^  must  be  stated  in 
the  pleadings."  Tested  by  the  above  statute,  and  by  Chitty, 
it  will  be  interesting  to  examine  the  amended  statement  of 
contestant  as  to  its  contents. 

(1 )  In  the  title  of  the  action  contestant  is  named  as  "H.  R. 
Lemaire";  in  the  next  few  lines  contestant  is  specified  as 
"Henry  R.  Lemaire,  the  above-named  contestant."  And  the 
statement  is  subscribed  and  sworn  to  by  "Henry  R.  Lemaire." 
In  the  title  of  the  case  he  charges  "P.  Walsh,  contestee," 
with  l)eing  the  party  against  whom  he  is  proceeding.  In  line 
10,  page  1,  of  the  statement,  he  says  that  he  "complains  of 
Patrick  Wals,  th(^  contestee  al)ove  named,  and  for  cause  of 
contest  alleges."  And  again  on  line  1,  page  2,  of  this  state- 
ment, he  charges  "  Patrick  Wals,  elec'ted  to  said  office  by  a 
majority  of  three  votes,"  etc.,  after  which  the  statement  deals 
with  "said  Walsh"  till  it  comes  to  the  prayer,  when  he  is 
called  "  Patrick  Walsh." 

Then  at  line  15,  page  1,  of  the  statement,  the  election  is 
described  in  these  words:     "That  at  the  general  election  held 
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on  the  4th  day  of  November,  1902,  contestant  and  contestee 
were  candidates  upon  the  silver  ticket  for  the  office  of  long 
term  commissioner  in  and  for  said  county/' 

No  office  other  than  'Monj?  term  commissioner*'  is  alleged 
in  the  statement. 

In  the  prayer  of  the  statement  it  is  said:  '* Wherefore, 
contestant  prays  the  judgment  of  this  court  that  he  received 
a  majority  of  all  legal  votes  cast  at  said  election  for  said 
office  of  long  term  <*ommissiouer,  and  that  he  be  adjudged 
and  declared  duly  eh»cted  thereto,"  etc. 

('0  Thus  it  is  clearly  sliown  that  the  statement  makes  four 
differently  described  persons  figure  in  the  proceeding,  and  the 
only  election  stated  is  the  '^general  election  held  on  the  4th 
day  of  November,  1J)()2,''  and  the  only  office  described  is 
"long  term  commissioner,"  and  no  term  of  any  office  what- 
ever is  even  hinted  at. 

(4)  The  only  office  of  commissioner  that  can  be  exercised 
in  the  county  that  is  mentioned  in  the  constitution  is  that  of 
county  commissioner.  Quoting  from  the  constitution,  we 
find:  "The  legislature  shall  provide  l)y  law  for  the  election 
of  a  board  of  (H)unty  commissioners  in  each  county,  and  such 
county  commissioners  shall,  jointly  and  individually,  perform 
such  duties  as  may  be  prescribed  by  law.''  (Comp.  Laws,  80, 
art.  IV,  sec.  2G,  Const.) 

In  following  the  mandate  of  the  constitution  above  cited 
the  legislature  has  uniformly  dealt  with  the  office  in  question 
as  "county  commissioner."  The  first  act  passed  by  the  legis- 
lature under  the  constitution,  relative  to  the  office,  was 
approved  March  S,  ISO."),  and  the  title  of  the  act  is  '^An  act 
to  create  a  board  of  county  commissioners  in  the  several 
counties  of  this  state,  and  to  define  their  duties  and  powers." 
(Comp.  Laws,  2104,  et  seq,) 

And  all  through  that  act  such  officer  is  referred  to  as 
"(Hmnty  commissioner,"  or  the  board  is  named  ^4)oard  of 
(?ounty  commissioners."  (Comp.  Laws,  2134,  2187,  2140, 
2142,  2148,  214.'),  2147,  214S,  2159.  2ir)4-216;3,  21Gr),  2167, 
21GS,  2171,  2172,  2174-21SS,  2191-2201,  et  seq.) 

The  law  fixt^s  the  terms  of  the  c^ounty  commissioners  at 
four  years  for  tlic  long  term  commissioner,  and  two  years 
for   the  short  term,  from  the  first  Mondav  in  January  sue- 
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ceeding  the  general  election  every  two  years  in  the  respective 
counties. 

('))  The  court,  in  rendering  judgment  in  this  case,  decided 
that  H.  R.  Lemaire  received  212  good  and  valid  votes  at  said 
election  for  said  office,  and  no  more,  and  that  Patrick  Walsh 
received  211  good  and  valid  votes  at  said  election  for  said 
office,  and  no  more,  and  '^that  said  H.  R.  Lemaire  was  duly 
and  legally  elected  to  the  office  of  long  term  county  com- 
missioner of  said  Lander  county  for  the  term  of  four  years 
from  the  first  Monday  in  January,  1903,  and  is  now  entitled 
to  said  office  and  to  a  judgment  to  that  effect  and  for  costs 
in  this  contest  incurred.  Let  judgment  be  entered  accord- 
ingly. Dated  February  21,  1903,"  which  decision  was  fiU^d 
with  the  clerk  of  the  court  on  February  2G,  1903.  (Trans. 
p.  65;  Judgment  Roll  and  Exhibits,  22  to  31.) 

Comp.  Laws,  3134,  is:  "The  complaint  shall  contain: 
First — The  title  of  the  action,  specifying  the  name  of  the  court 
and  the  name  of  the  county  in  which  the  action  is  brought,  and 
the  names  of  the  parties  to  the  action,  plaintiff  and  defend- 
ant. Second — A  statement  of  the  facts  constituting  the 
cause  of  action,  in  ordinary  and  concise  language.  Third — 
A  demand  for  the  relief  which  the  plaintiff  claims."  ^  (Mar- 
shall  V.  Golden  Flpfce  M.  Co.,  16  Nev.  176;  C'omp.  Laws, 
3134.) 

In  the  complaint  there  is  missing  the  definite  parties  to 
the  action,  a  statement  of  the  facts  that  entitle  Mr.  Lemaire 
to  that  which  has  been  found,  ('oncluded  and  adjudged  to 
him,  and  a  definite  term  of  an  office  that  is  not  mentioned  in 
the  complaint. 

In  Marshall  v.  Golden  Fleece  M.  Co.,  16  Nev.  177,  the 
supreme  court  of  this  state  laid  down  this  rule:  "The  court 
cannot,  properly,  even  by  consent  of  the  parties,  pass  upon 
questions  not  raised  ))y  the  written  allegations  of  the  plead- 
ings." {Marshall  v.  Golden  Fleece  M.  Co.^  16  Nev.  177; 
Boggs  v.  Merced  M.  Co.,  14  Cal.  3.16;  Swan  v.  Smith,  13  Nev. 
260;  Bliss  on  Code  Pleading,  sees.  Kil,  13S;  Beckeft  v. 
Guenin,  25  Pac.  168;   McKinstry  v.  Carter,  29  Pac,  597.) 

If  the  judgment  be  modified  so  that  it  gives  Mr.  Lemaire 
only  that  which  he  asks  in  his  amended  statement,  he  would 
only  have  a  judgment  for  "long  term  commissicmcr  in  and 
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for  said  (county,"  without  anyone  being  able  to  tell  from  the 
statement  or  pleadiuj^  when  the  term  of  the  office  claimed  by 
him  eonmieneed,  for  what  time  it  would  continue,  or  when  it 
wcmld  terminate. 

Such  a  judgment  could  do  Mr.  Walsh,  nor  anyone  else,  any 
harm,  nor  Mr.  Lemaire,  nor  anyone  else,  any  good,  and  exe- 
cution could  not  issue  and  be  levied  on  anything  under  the 
sun,  for  no  such  thing  as  is  given  by  the  judgment  could  be 
found  by  the  officer  trying  to  levy  the  execution. 

(7)  Then  again:  "An  objection  that  the  judgment  is  not 
authorized  by  the  pleadings  may  be  taken  upon  the  judgment 
roll  alone,  whether  there  is  a  statement  on  motion  for  a  new 
trial  or  not."  (Frererf  v.  Hnirij,  14  Nev.  19;");  Putnam  v. 
lAtmphier^  36  Cal.  I.IH.) 

(8)  It  is  a  cardinal  principle  of  law  that  every  action  in  a 
court  must  possess  proper  parties,  definitely  described,  and 
that  there  must  be  a  cause  of  a<*tion  stated  '*  in  ordinarv  and 
concise  language,"  and  that  the  thing  sought  to  be  recov- 
ered must  be  something  that  has  a  real  existence,  and  that 
real  something  must  be  so  definitely  described  that  it  can  be 
found  within  the  jurisdiction  of  the  court,  that  it  may  be 
taken  hold  of  and  controlled  and  subjected  in  execution, 
and  in  satisfaction  of  the  judgment. 

What  real  existence  has  the  office  of  long  term  commis- 
sioner in  and  for  said  county?  And  where  can  it  be  found 
within  the  jurisdiction  of  this  court  in  this  case,  or  in  any 
case?     And  who  can  take  hold  of  the  office  described? 

And  how  can  the  office  described  be  subjected  to  execution 
in  this  or  any  other  case  in  satisfaction  of  the  judgment  in 
this  or  any  other  case?  An  answer  to  these  questions  will, 
wc  think,  be  very  difficult — in  fact,  impossible. 

(9)  Matiera  Not  in  Issue :  "Courts  have  no  power  to 
adjudicate  matters  not  involved  in  the  issues  in  the  case 
l)cfore  them,  and  such  adjudications,  if  made,  are  not  bind- 
ing."    (12  Ency.  PI.  &  Pr.  p.  131.) 

In  (fossow  V.  Hadffftt  (Ky.)  99  Am.  Dec.  660,  the  question 
now  involved  and  being  presented  "  was  raised  by  the  motion 
for  a  new  trial  whether  the  verdict,  though  in  conformity  to 
the  weight  of  evidence,  was  sustained  by  the  issue;  or,  in 
other  words,  whether  there  was  not  a  failure  of  proof  to  sup- 
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port  the  cause  of  action  alleged  in  the  petition;  and  that 
question  is  now  presented  for  decision."  And  upon  the  point 
thus  stated  the  court  said:  "There  is  no  provision  of  the 
code  abrogating:  the  well  established  principle  that  the  plain- 
ffff  in  an  action  can  only  recover  upon  proof  of  fke  cause  of 
action  alleged  in  his  pleading.^^  And  again,  at  page  661,  the 
court  said:  "The  contract,  as  charged  in  the  declaration, 
must  be  so  far  sustained  by  a  correspondence  with  that 
proved  as  to  be  identical  with  it;  then  the  judgment  will  bar 
another  suit  on  the  same  contract.  But  if  the  contract 
proved  varies  materially  from  that  declared  on,  the  plaintiff 
ought  not  to  recover." 

James  F.  Dennis,  for  Respondent: 

I.  Exhibit  R  is  a  well-marked  ballot  and  the  ink  mark 
c»<omplained  of  was  evidently  put  there  after  the  ballot  was 
deposited  by  the  voter.  The  rule  of  the  law  is  just  the  con- 
trary of  what  counsel  claim  it — the  presumption  is  in  favor 
of  the  legality  of  the  ballot  and  the  burden  of  proof  is  on 
him  who  assails  it.  In  exhibit  JJ  it  is  upon  the  objecting 
party  to  show  by  a  preponderance  of  evidence  that  the  voter 
made  the  error  complained  of.  The  burden  of  proof  is  on 
the  party  who  desires  the  court  to  give  judgment  in  accord- 
ance with  his  assertion,  and  he  must  prove  that  those  facts 
do  exist  by  a  preponderance  of  evidence.  (1  Jones  on  Evi- 
dence, sec.  178;  Best  on  Evidence,  269;  Stark  on  Evidence, 
586;  Steph.  Ev.  art.  98;  Whart.  Ev.  sees.  3r)8--3r)7b;  Buford 
v.  Furgus,  165  Pa.  St.  310;  Shaftuck  v.  Rogers,  54  Kan.  66; 
Phil.  Ev.  p.  493;  Green,  Ev.  sec.  74.) 

II.  The  statement  is  sufficient;  misnomer  is  a  matter  for 
plea  in  abatement.  If  it  was  not  Walsh,  he  should  have  said 
so  before  or  at  the  trial,  but  he  does  not  denv  it  now. 
(Xaiional  Bank  v.  Jaggers,  31  Md.  38;  Insurance  Co,  v. 
French,  18  Stow.  409;  Freeman  on  Judgment,  sec.  154;  Care- 
wood  V.  Carewood,  29  Cal.  514;  Thompson  v.  Manrow,  1  C-al. 
428;  Chester  v.  Miller,  13  Cal.  561 ;  Harding  v.  Gihhs,  8  Am. 
St.  R.  345,  and  note;  84  Am.  Dec.  51;  State  v.  McNaynara, 
3  Nev.  70.)  In  reply  to  the  argument  of  Mr.  Woodbum  on 
exhibit  R,  we  submit  that  it  appears  from  the  ballot,  the 
color  of  the  ink,  and  the  size  and  shape  of  the  ink  stain, 
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blotrh  or  mark,  that  it  was  tlie  result  of  accident  on  the  part 
of  soHKMine  handling  the  baUots  after  they  were  east,  and  if 
siH'h  marks  wen*  hehl  to  invalidate  ballots  it  would  open  the 
door  to  the  greatest  fraud  yet  lieard  of.  For  then  any  dis- 
honest or  evil-minded  person  handling  the  ballots  after  the 
n^turns  of  an  election  would  (mly  have  to  place  sufficient  ink 
stains  on  enough  ballots  voted  for  any  particular  candidate 
to  have  him  counted  out,  on  a  contest  for  the  office;  and 
such  stains  wcmld  be  so  easily  made  while  handling  the  bal- 
lots that  it  would  be  hard  to  detect  the  person  making  them ; 
and  thus  the  honest  result  of  an  election  might  be  changed 
bv  the  will  of  one  man.  That  is  the  reason  whv  this  court 
held,  in  th(»  case  of  Sttfff'  v.  Sadler,  2')  Nev.  171),  that  such 
accidental  marks  do  not  invalidate  a  ballot  otherwise  free 
from  objection.  The  learned  counsel  would  have  the  court 
overrule  its  s(»lf  on  authority  of  the  case  of  People  v.  Camp- 
hell,  13S  C'al.  20.  We  presume  in  that  case  it  did  affirma- 
tively appear  that  the  ink  stain  or  blotch  was  placed  on  the 
ballot  by  the  voter  l)cfore  the  same  was  cast,  and  with  the 
intention  of  distinguishing  it.  (See  note  to  Taylor  v.  Bleakley, 
49  Am.  St.  H.  243,  under  the  head  of  '4)istinguishiug  Marks^'; 
Sfate  V.  Sadler,  25  Nev.  179.)  In  the  latter  case,  under  the 
(classification  of  marks  that  do  invalidate  ballots,  this  court 
siivs:  "Ink  blotches,  evidentlv  the  result  of  accident  on  the 
part  of  the  election  officers,  also  dirty  finger  marks,  etc.," 
will  not  invalidate  a  ballot.  Considered  in  the  light  of  the 
law  and  of  reason,  exhibit  K  was  properly  counted  for  the 
respondent.  The  authority  of  Tehhe  v.  Smith,  108  Cal  109, 
cannot  be  considered  as  applicable  to  exhibit  26,  because  the 
law  existing  in  California  at  that  time  was  not  mandatory  as 

to  the  place  where  the  cross  or  X  should  be  placed,  and  our 

« 

law  is  mandatory  on  that  (question.  (Stats.  1901,  112;  note 
to  Taylor  v.  Blealley,  under  the  head  of  "Legal  Marks,"  49 
Am.  St.  K.  240-242.)  The  case  of  Tehhe  v.  Smith  is  con- 
sidered and  distinguished  from  cases  in  states  having  no 
mandatory  laws  like  the  law  of  our  state.  {Parl-er  v.  Orr, 
I.kS  111.  G19.) 

III.  The  motion  to  strikeout  and  dismiss  appeal  involves 
a  (juestion  of  practice,  as  well  as  the  direct  violation  of  the 
express  numdate  of  our  statute  law.     It  will  be  remembered 
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that  the  transcript  of  appeal  in  this  case,  containing  the 
original  ballots  marked  as  exhibits,  was  sent  from  Austin 
June  1,  1903,  by  one  of  the  attorneys  of  the  appellants.  The 
evidence  shows  conclusively  that  one  or  more  of  the  ballots 
was  changed  from  the  condition  it  was  used  in  the  trial 
court,  to  the  prejudice  of  respondent.  That  respondent, 
having  knowledge  that  the  transcript  left  the  office  of  the 
clerk  of  the  lower  court  about  June  1st,  and  that  it  did  not 
reach  the  office  of  the  clerk  of  this  court  until  June  28th, 
necessarily  had  to  go  to  the  expense  of  sending  his  counsel 
to  Carson  City  to  examine  the  same,  and,  further,  was  put  to 
the  expense  of  bringing  the  trial  judge  from  Eureka  to 
Carson  City  to  testify  on  the  hearing  of  this  motion,  and  all 
this  was  caused  by  a  direct  violation  of  the  statute  law, 
which  says:  '*The  clerk  of  the  lower  court  shall  transmit 
such  original  papers  to  the  clerk  of  the  supreme  court,  when 
they  are  certified  as  the  law  directs."  (Gen.  Stats.  Nev.  sec. 
3862.) 

ir.  D.Jones  and  William  Woodhum,  for  Appellant,  in  reply: 

I.  Exhibit  R  was  objected  to  by  the  appellant  and  counted 
for  Lemaire  by  the  court  over  the  objection.  The  objection 
is  to  a  blotch  of  ink  at  the  head  of  the  ticket  after  the  letters 
"A.  D."  The  ink  blotch  is  a  distinguishing  mark  which 
makes  the  ballot  void.  (People  v.  Campbell,  138  Cal.  20,  70 
Pac.  918.)  In  respect  to  exhibit  R,  about  which  the  court 
had  some  doubt  because  of  it  containing  a  small  ink  stain  at 
the  head  of  the  ballot,  the  benefit  of  the  court  was  given  the 
voter  in  support  of  his  constitutional  right,  for  the  reason, 
among  othei's,  that  the  court's  attention  was  called  to  the 
fact  by  the  pleadings,  the  argument  and  discussions  of  (ioun- 
sel,  and  by  judicial  notice,  "that  all  of  the  ballots  in  the  case 
had  been  handled  and  thumbed  over  by  the  inspe(»tors  of  elec- 
tion, county  commissioners  in  recounts,  and  lawyers  in  man- 
damus proceedings  four  separate  times  before  the  trial,  and' 
that  in  consequence  the  ballots  could  not  possibly  be  in  their 
original  condition  at  the  time  of  this  trial.  The  ballot  is  one 
of  the  most  intelligently  marked  of  the  four  or  five  hundred 
examined."  These  observations  of  the  district  judge  are  an 
admission  and   finding  upon  his  part,  after  carefully  con- 
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sidering  the  ballot,  in  P\^bniary,  when  the  decision  was 
rendered,  that  be  had  doubts  of  the  legality  of  the  ballot 
because  of  the  bloteh  of  ink  complained  of,  but  resolved  the 
doubt  in  favor  of  the  voter  for  the  reason  ^iven  by  the  court 
when  overruling'  the  motion  for  new  trial. 

II.  The  Australian  ballot  law  is  mandatory,  and  must  be 
strictly  construed,  if  it  is  to  result  in  a  purity  of  election 
law.  If  the  elector  casts  a  clean  ballot  within  the  meaning 
of  that  law,  then  he  has  a  constitutional  right  to  support, 
but  if  he  casts  an  identified  ballot,  so  made  by  a  large  ink 
blotch  at  the  head  of  his  ticket,  that  one  could  see  and  read, 
even  though  he  could  not  read  or  write,  then  he  has  no  con- 
stitutional right  to  support.  There  was  not  even  an  attempt 
at  the  trial  to  prove  that  any  or  all  the  ballots  were  not 
in  their  original  condition.  The  respondent  was  the  plaintiff 
at  the  trial.  At  the  trial  he  vouched  most  sacredly  that 
the  l)allots  had  not  been  (»hanged  sin(»e  they  left  the  voters' 
hands.  Now,  in  this  court,  the  attempt  is  made  to  show  that 
at  the  trial  the  })allots  were  not  in  their  original  condition. 
Exhibit  26  should  be  counted  for  the  appellant.  Stats.  1891, 
p.  50,  sec.  20,  provides:  '*The  voter  shall  prepare  his  ballot 
by  marking  a  cross  or  X  after  the  name  of  the  person  for 
whom  he  intends  to  vote  for  each  office."  The  word  "square" 
is  not  mentioned  in  the  entire  act.  The  legislature  has  never 
provided  f<»r  a  square  on  the  ballots.  Stats.  1901,  p.  112, 
provides  that  the  voter  shall  prepare  his  ballot  by  stamping 
a  cross  or  X  in  the  scjuare,  and  in  no  other  place,  after  the 
name  of  the  person  for  whom  he  intends  to  vote  for  each 
office.  The  legislature  assumed  that  there  was  a  law  then 
in  existence  providing  for  a  square,  when  there  was  none. 
There  is  no"  provision  of  law  giving  express  direction  to  the 
clerk  to  pla<»e  on  printed  ballots  a  square  opposite  the  names 
of  candidates.  {Tphhe  v.  Snn'fh.  108  (^al.  109.)  The  Cali- 
fornia statute  does  not  provide  for  a  square,  and  is  practi- 
■ 

cally  the  same  as  ours.  There  is  not  a  square  upon  a  single 
ballot  voted  in  Lander  county  at  the  last  election.  A  square 
has  four  equal  sides  and  four  right  angles.  It  is  a  word  of 
definite  signification.  If  not  a  square  it  cannot  be  assumed 
to  be  such,  for  the  law  as  to  making  marks  and  crosses  is 
mandatory.     Kcspcmdcnt    has    entirely  failed    to    offer   any 
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arg^ument  to  refute  the  argument  of  appellant  upon  exhibits 
relied  upon  except  R  and  26,  which  is  a  confession  that  the 
appellant's  objections  to  all  exhibits  other  than  R  and  26  are 
good.  Upon  the  question  of  the  two  ballots  objected  to 
because  of  erasures,  appellant  argues  that  the  holding  of  those 
two  ballots  to  be  valid  is  exceedingly  dangerous  to  the  bal- 
lot law.  The  court  has  uniformly  rejected  all  ballots  for 
ereasures  that  destroyed  the  texture  of  the  paper,  and  in 
some  cases  this  court  has  rejected  "ballots  marked  with 
(Tosses  and  the  same  erased  or  scratched  out  with  a  lead 
pencil."  { Staff  v.  Sadler,  26  Nev.  180.)  Exhibits  M  and  T 
are  clearly  void  because  of  the  marks  complained  of.  Neither 
mark  is  a  cross  or  an  X.  They  are  either  double  crosses  or 
stars,  and  must  be  rejected  under  Swppupy  v.  Hjtfl,  25  Nev. 
423,  where  this  court  said:  "Said  exhilnt  No.  3,  which  was 
counted  by  the  court  over  the  objection  of  the  appellant, 
should  have  been  rejected  for  the  reason  that  opposite  the 
name  of  W.  A.  Massey,  a  candidate  for  f Justice  of  the  Supreme 
Court,  there  were  placed  three  straight  lines  crossing  each 
other  so  as  to  distinctly  make  a  star."  The  mark  com- 
plained of  on  exhibit  M  is  clearly  three  straight  marks  cross- 
ing each  other  so  as  to  make  a  star  or  double  cross.  It  is 
more  than  a  single  cross  or  X,  and  the  law  commands  either 
a  cross  or  X,  and  prohibits  anymore  or  any  less.  Exhibit  T 
is  too  plain  for  argument.  It  has  seven  points  showing  at 
least  four  straight  lines  crossing  each  other,  making  either  a 
triple  cross,  or  a  seven -pointed  star.  If  it  is  a  star  it  is 
void.  {Siveeney  v.  HjnU  23  Nev.  423;  Stale  v.  Sadler,  2;') 
Nev.  181.)  If  it  is  two  or  more  crosses,  it  is  void.  (Streettey 
V.  Hjul,  23  Nev.  424,  426.)  Exhibits  X,  JJ,  PP,  were 
objected  to  by  the  appellant  because  of  two  crosses  after 
the  names  designated  in  the  objections,  as  pointed  out  in 
our  opening  brief.  The  court  will  find  two  plain  crosses  at 
each  of  the  places  designated.  And  each  of  the  ballots  are 
void  because  of  double  crosses  complained  of,  under  State  v. 
Sadler,  25  Nev.  181,  Sweeney  v.  Hjul,  23  Nev.  424,  426. 

III.  The  admitted  facts  in  this  case  are:  That  the  clerk 
below  prepared  the  record  for  transmission  by  supervising 
the  putting  of  it  together,  indexing  it,  certifying  it,  wrapping 
it,  marking  and  addressing  it,  and  taking  it  out  of  the  court- 
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house  to  the  street,  when  lie  asked  one  of  the  counsel  for  the 
appellant  who  would  pay  the  express  charges.  Counsel 
answered  that  he  would.  The  clerk  thereupon  said:  "All 
ri^ht;  j'ou  take  the  bundle  or  package  and  put  it  in  the 
express  office  and  pay  the  charges,"  which  was  done;  that 
tlie  record  was  transmitted  through  the  express  company  to 
Carson  City,  Nevada,  and  delivered  by  the  express  company 
to  (icneral  Woodburn,  of  counsel  for  the  appellant,  who  filed 
it  with  the  clerk  of  the  supreme  court.  Does  this  not  con- 
stitute a  transmission  by  the  clerk  of  the  lower  court  to  the 
clerk  of  the  supreme  court?  If  not,  what  would!  It  was 
here  with  the  clerk.  It  is  now  there  with  the  clerk  to  whom 
the  law  directs  it  to  be  transmitted.  The  clerk  of  the  lower 
court  might  have  walked  to  Carson  City  and  packed  the 
record  all  the  way  so  far  as  the  statute  is  concerned,  or  he 
might  have  sent  it  by  any  reasonably  safe  method.  The 
statute  is  silent  as  to  method  of  transmission.  It  only  directs 
its  transmission. 

By  the  Court,  Fitz(}EKald,  J.: 

This  is  an  election  contest,  in  which  the  contestee,  P. 
Walsh,  app(»als  to  this  court  from  a  judgment  against  him 
in  the  (u)urt  below  adjudging  that  the  contestant,  H.  K. 
Lemaire,  was  entitled  to  the  office  of  long  term  commis- 
sioner of  the  county  of  Lander  for  the  term  of  four  years 
from  the  first  Monday  in  January,  1903,  and  also  from  an 
order  of  said  court  denying  his  motion  for  a  new  trial. 

Respondent  makes  a  preliminary  motion  in  this  court  to 
dismiss  the  appeal  because  of  certain  irregularities  in  the 
numner  of  the  transmission  of  the  papers  and  record  on 
appeal  from  the  court  below  to  this  court.  There  were  irreg- 
uhirities;  and,  indeed,  such  as  should  never  occur  in  such 
matters.  Hut,  while  the  irregularities  were  considerable,  and 
we  take  occasion  here  to  admonish  those  into  whose  hands 
the  management  of  such  matters  fall  that  they  should  be 
careful  to  examine  the  statutes  governing  the  transmission 
of  records  to  the  appelhite  court,  and  also  to  comply  there- 
with, we  hardly  think  that  so  severe  a  punishment  should  be 
applied  as  to  dismiss  the  appeal.  Therefore  the  motion  to 
dismiss  the  appeal  is  denied. 
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Respondent  objects  to  the  sufficiency  of  the  statement  of 
contest  in  this  case  because  in  the  title  of  the  cause  the  name 
of  the  contestant  is  written  "H.  R.  Lemaire''  and  contestee's 
'*P.  Walsh,"  and  in  the  body  of  the  statement  contestant's 
'* Henry  R.  Lemaire,  the  above-named  contestant,"  and  the 
statement  is  subscribed  and  sworn  to  bv  "Henrv  R.  Lemaire," 
and  in  the  body  of  the  statement  contestant  "complains  of 
Patrick  Wals,  the  contestee  above  named,  and  for  cause  of 
contest  alleges,"  and  further  on  "charge  Patrick  Wals,"  and 
so  forth;  and  again  the  statement  deals  with  "said  Walsh" 
till  it  comes  to  the  prayer,  when  he  is  called  "Patrick  Walsh." 
Perhaps,  on  demurrer,  or  on  motion  to  strike  out  or  make 
certain,  it  might  have  been  proper  for  the  trial  court  to  have 
ordered  the  statement  of  contest  made  definite  in  this  respect, 
as  containing  misnomers  and  typographical  errors;  but 
appellant,  having  passed  it  there,  should  not,  we  think,  be 
permitted  to  avail  himself  of  it  here.  At  the  most,  it  would 
have  been  a  defective  statement  of  a  cause  of  action,  and 
not  a  failure  to  state  any  cause  of  action. 

The  same  principle  of  a  defective  statement  of  a  cause  of 
action,  but  not  a  failure  of  statement  thereof,  applies  to 
appellant's  next  objection,  to  .wit,  that  the  time  for  the  com- 
mencement of  the  term  of  office  of  countv  commissioner  for 
which  contestant  claimed  that  he  was  duly  elected  over  con- 
testee is  not  definitely  stated.  Without  quoting  the  allega- 
tion of  the  statement  of  contest  in  this  respect,  we  think  it 
sufficient  here  to  state  that  this  objection  should  likewise 
have  been  taken  in  the  trial  court  by  demurrer  or  motion, 
and,  not  having  been  so  taken,  it  cannot  be  taken  here  now. 

The  foregoing,  we  think,  disposes  of  all  preliminary  mat- 
ters, and  brings  us  to  the  consideration  of  the  main  point  in 
the  contest. 

A  number  of  ballots  cast  at  the  election  were  brought  up  as 
exhibits  on  the  appeal,  the  rulings  upon  which  by  the  trial 
court  appellant  claims  were  erroneous.  We  deem  it  unneces- 
sary to  go  into  detailed  description  of  the  defects  claimed  in 
these  ballots,  except  in  one  case.  Inasnnich  as  all  the  objec- 
tions except  this  one  where  substantially  discussed  by  this 
court  in  the  recently  decided  case  of  Htnip  v.  Sadler,  2.')  Nev. 
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BURNS,  Appellant. 

Criminal  Law— TrTal- Instructions— Hevikw— Record  on  ApVeal— Evi- 
dence—Witnesses  —  Competency  —  Identification  of  Handwriting  — 
Money  Dittained  from  Prisoner  —  Recovery  —  Motion  Against 
Sheriff. 

1.  A  motion  by  th«  accused  for  an  order  directing  tlie  sheriff  to  pay  over  to 

him  money  unlawfully  detained,  as  shown  by  an  affidavit  in  support 
of  such  motion,  was  properly  denied,  as  such  money  could  be  recovered 
by  civil  action,  and,  if  the  money  was  tatcen  from  him  at  the  time  of 
his  arrest,  Ct»mi>.  Uiws  \^^1^\,  sees.  -liV^Vl.lIK),  provides  for  its  disyM)si- 
tion. 

2.  An  instruction  "that  a  witness  false  in  one  part  of  his  testimony  is  to  be 

distrusted  in  others"  was  properly  refused,  as  it  omits  the  element  of 
willfulness. 
'^.    No  error  can  be  predicated  on  a  refusal  to  give  an  instruction  in  relation 
to  a  subject  on  which  the  Instructions  jriven  were  all  that  the  accused 
bad  a  right  to  demand. 

4.  Where  there  is  no  testimony  of  an  accomplice,  an  instruction  referring 

to  such  testimony  is  properly  refused. 

5.  Where  part  of  an  instruction  is  correct,  and  the  other  i>art  joined  thereto 

is  bad,  the  whole  thereof  is  properly  refused. 
Vol.  XXVI I-iu 
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0.  (Umip.  I^ws  1900,  sec.  4391,  providing  that  "when  any  written  charge 
has  been  presented  and  given,  or  refused,  the  question  or  questions 
presented  in  such  charge  need  not  be  excepted  to,  nor  embodied  in  a 
bill  of  exceptions,"  etc.,  docs  not  aijply  to  a  charge  given  by  the  court 
on  its  own  motion;  and  where  the  record  does  not  show  either  that 
any  exception  was  taken  to  an  instruction,  or  that  it  was  "presented 
and  given,"  an  obje(!tion  thereto  cannot  be  considered  on  appeal. 

7.  A  witness  called  to  identify  the  handwriting  of  accused  testified  that  ho 
was  employed  in  a  bank  as  bookkeeper  and  exchange  teller;  that  he 
had  se<Mi  the  accused,  and  had  his  signature  made  in  his  presence, 
which  he  produced  on  a  depositor's  card,  which  was  introduced  in 
evidence.  He  then  stated  that  It  was  a  part  of  his  business  to  study 
the  signatures  on  such  cards  taken  from  depositors.  Held,  that  he 
was  properly  qualified. 

S.  Before  a  witness  for  the  state  stated  on  cross-examination  that  he  did 
not  know^  what  an  oath  was,  he  had  given  much  intelligent  testimony, 
and  had  stated  that  he  did  know  what  an  oath  was.  After  making  the 
disiiualifying  statement,  on  which  it  was  moved  to  strike  out  his  tes- 
timony, he  stated  that  he  knew  what  perjury  was,  and  gave  a  fairly 
correct  idea  thereof.  HcM  suftlcient  to  sustain  a  ruling  against  the 
motion,  in  view  of  the  fact  that  after  the  denial  of  the  motion  the  wit- 
ness gave  much  more  testimony  of  the  same  character  as  that  pre- 
viously given. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District  of  the  State  of  Nevada, Washoe  County;  B.  F.  Curler, 
Judge. 

Robert  L.  Burns  was  convicted  of  robbery.  From  an  order 
denying  a  motion  for  new  trial,  defendant  appeals.  Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Lfishman  c(*  Hummel,  for  Appellant: 

T.  In  the  first  place,  defendant  was  deprived  of  his  only 
means  of  proving  an  alibi,  and  therefore  a  complete  defense, 
by  the  actions  of  the  sheriff  in  taking  from  him  the  only 
means  he  had  of  securing  the  attendance  of  his  witnesses,  or 
in  taking  their  depositions,  from  another  state,  and  we 
respectfully  submit  that,  were  this  proceeding  to  be  approved 
by  this  court,  then  there  would  be  no  limit  upon  the  invasion 
of  the  property  rights  of  a  citizen  which  have  been  guaran- 
teed by  our  constitution,  both  federal  and  state. 

II.  In  conclusion,  we  respectfully  submit  that  there  is  no 
substantial  conflict  in  the  testimony  as  to  the  guilt  of  this 
defendant;  he  may  liave  been  guilty  of  a  minor  offense,  but 
under  no  circumstances  (H)uld  he  have  been  proven  guilty  of 
the  crime  in  the  manner  and  form  charged  in  the  indictment, 
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and,  having  been  prevented  by  lack  of  means  from  making 
a  fair,  full  and  complete  defense  of  an  alibi,  he  surely  cannot 
be  held  to  be  guilty  when  such  incapacity  was  not  his  fault, 
but  caused  by  the  arbitrary  a<»,tions  of  the  prosecuting  officers. 

W.  H.  A.  Pike,  District  Attorney,  and  Jatnes  G.  tiweeney. 
Attorney -General,  for  Respondent: 

I.  It  is  an  elementary  and  undisputed  principle  of  both 
criminal  law  and  procedure,  and  all  the  text-writers  on  crim- 
inal law  and  the  authorities  so  hold,  that  stolen  property 
found  in  the  possession  of  the  accused  will  be  held,  subject  to 
the  discretion,  order  and  direction  of  the  trial  judge  having 
jurisdiction  of  the  proceeding,  who,  upon  sufficient  proof, 
shall  order  it  returned  to  the  owner  thereof  at  the  proper 
time. 

II.  In  view  of  the  testimony  adduced  on  this  point  and 
the  finding  of  the  jury  that  the  defendant  was  guilty  of  hav- 
ing robbed  Phillips  of  over  $1,2(X)  in  coin,  it  is  absurd  now 
to  urge  this  court  that  there  was  any  abuse  of  discretion,  let 
alone  sufficient  abuse  of  discretion  to  constitute  error. 

III.  We  submit  that,  on  this  point,  were  this  court  to  do 
otherwise  than  affirm  the  order  of  the  trial  judge  refusing  to 
turn  over  to  the  accused  the  stolen  property  found  in  his 
possession  at  the  time  of  his  arrest  in  order  that  it  might 
have  aided  him  in  any  way,  would  not  only  have  been  placing 
a  premium  on  crime,  but  an  altogether  unheard-of  and  false 
construction  of  those  clauses  of  our  federal  and  state  consti- 
tutions pertaining  to  the  rights  of  individuals  and  their 
property. 

By  the  Court,  Fitzgerald,  J.: 

The  appellant  was  tried  in  the  district  court  in  and  for  the 
county  of  Washoe  for  the  crime  of  robbery.  The  jury  found 
a  verdict  of  guilty.  He  made  a  motion  for  a  new  trial.  The 
court,  denied  the  motion,  and  he  appeals  to  this  court  from 
the  order  denying  his  motion.     The  grounds  of  appeal  are 

(1)  that  the  (iourt  misdirected  the  jury  in  matters  of  law; 

(2)  that  the  verdict  is  contrary  to  law;  and  (8)  that  the 
verdict  is  contrary  to  the  evidence. 

The  assisrnments  of  error  are  numerous.     One  is  the  fol- 
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lowinjf :  Tlie  record  shows  that  '*  this  (*ause  came  on  rejifnlarly 
to  be  heard  *  '•'  *  on  .January  15,  U){):i,  and  the  follow- 
ing proeeedinjjs  were  had:  *  '•'  *  The  Court:  '•*  ''^  * 
Are  you  ready  to  proceed,  jjentlenienf  Mr.  Pike:  Keady  on 
the  part  of  the  state,  !^^r.  Leishnian:  We  are  ready  for  the 
defense,  but  we  have  an  objection  to  enter  before  proceeding. 
(Jury  impaneled,  indictment  read,  and  opening  statement  of 
prosecution  made  by  the  district  attorney.)  The  Court: 
Does  the  defense  wish  to  make  an  opening  statement  at  this 
time?  Mr.  Leishman:  At  this  time,  if  it  please  the  court, 
we  do  not  wish  to  make  an  opening  statement.     *     *     *" 

(^)unsel  for  appellant  then  stated:  "We  ob.iect  to  furth(*r 
l>ro<'eeding  with  the  trial  of  this  case  upon  the  grounds  that 
(he  defendant  has  been  prevented  in  this  case  from  making 
a  fair  and  free  defense,  having  been  deprived  of  his  property 
without  due  process  of  law,  and  in  violation  of  se<»tion  38  of 
the  constitution  of  this  state,  and  not  in  conformity  with  sec- 
tions 4r)r);3,  4556,  4557,  4558,  4559.  and  4560  of  the  (Compiled 
Statutes  of  this  state,  and  upon  the  affidavit  and  motion  here- 
tofore filed." 

It  api)ears  that  on  the  2d  of  .January,  1908,  an  affidavit  of 
the  appellant  had  been  sworn  to,  and  we  may,  perhaps,  pre- 
sume filed,  stating:  "Kobert  L.  Burns,  being  first  duly 
sworn,  deposes  and  says:  I  am  the  defendant  in  the  above - 
entitled  action.  The  sheriff  of  this  county  holds  in  his  pos- 
session and  against  my  will  the  sum  of  $159.25  belonging  to 
me,  and  which  I  require  to  make  a  fair  defense.  I  am  unable 
to  pay  the  costs  of  a  claim  and  delivery  action  for  the  same, 
and  am  unable  to  pay  for  the  expense  of  taking  depositions 
of  witnesses  in  my  behalf,  which  evidence  I  could  procure 
before  the  15th  day  of  .January,  1908,  tlie  day  for  which  the 
trial  of  said  action  has  been  set.  I  have  no  friends  who  are 
able  to  pay  the  aforesaid  costs,  or  to  help  me  in  defraying 
the  expenses  of  my  defense.  This  affidavit  is  made  in  sup- 
port of  a  motion  for  an  order  directed  to  the  said  sheriff  to 
pay  over  to  me  or  to  my  attorney  the  aforesaid  sum,  and 
the  property  detained  by  him  as  aforesaid.     Robert  Burns." 

The  foregoing  affidavit  was  duly  entitled  in  the  court  and 
cause,  and  the  venue  thereof  laid  in  Washoe  county.  State 
of  Nevada;  and  it  further  ai)iu*ars  that  on  the  said  2d  day 
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of  January,  1903,  a  motion  was  filed,  which,  after  duly  stating 
title  of  court  and  cause,  says :  "  Now  comes  defendant  herein, 
and  moves  the  court  for  an  order,  directed  to  the  sheriff  of 
this  county  and  the  officers  of  this  court,  to  pay  to  the 
defendant  in  said  cause  the  sum  of  $159.25,  and  other  prop- 
erty detained  by  him  belonging  to  the  defendant.  Said 
motion  is  made  upon  an  affidavit  filed  of  even  date  hereof, 
and  upon  the  record,  papers  and  files  in  said  case.  David 
Leishman,  Attorney  for  Defendant." 

Admitting  for  the  sake  of  the  argument,  but  for  that  pur- 
pose only,  that  on  the  facts  set  forth  in  said  affidavit  the 
sheriff  of  Washoe  county  did  wrongfully  and  unlawfully  with- 
hold from  the  appellant  the  money  mentioned  in  said  affi- 
davit, and  further  admitting  for  the  purpose  of  the  argument, 
but  for  that  purpose  only,  that  the  motion  of  counsel  was 
seasonably  and  properly  called  to  the  attention  of  the  court, 
we  think  the  court  made  no  error  in  denying  the  motion  to 
proceed  no  further  with  the  case.  The  State  of  Nevada  has 
provided  a  procedure  by  civil  action  for  the  recovery  of 
money  and  property  claimed  to  be  unlawfully  withheld,  but 
the  trial  court  did  not,  as  we  think,  abuse  its  discretion  in 
denying  the  motion.  If  the  money  in  question  was  at  the  time 
of  arrest  of  appellant  taken  from  him  by  the  arrresting 
officers,  then  sections  4555-4560  of  the  Compiled  Laws  of 
Nevada  of  19(X)  provide  for  its  disposition. 

Counsel  for  appellant  requested  instruction  No.  4,  as  fol- 
lows: '^You  are  instructed  that  a  witness  false  in  one  part 
of  his  testimony  is  to  be  distrusted  in  others."  And  the 
court's  refusal  to  give  it  is  assigned  as  error.  This  requested 
instruction  does  not  properly  state  the  law.  It  omits  the 
element  of  willfulness  in  the  falsity  of  the  witness.  Besides, 
the  court  gave  the  following  instruction  on  this  subject, 
which  is  all  that  the  appellant  had  the  right  to  demand: 
"  You  are  further  instructed  that  if  the  jury  believe  from  the 
evidence  that  any  witness  has  willfully  sworn  falsely  on  this 
trial  as  to  any  matter  or  thing  material  to  the  issues  in  this 
(iase,  then  the  jury  are  at  liberty  to  disregard  his  entire  tes- 
timony, except  in  so  far  as  it  has  been  corroborated  by  other 
credible  evidence,  or  by  facts  or  circumstances  proved  on  the 
trial." 
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(•ouiisel  for  appellant  requested  instruction  No.  5,  as  fol- 
lows: "You  are  instructed  that  the  testimony  of  an  accom- 
plicte  ought  to  be  viewed  with  distnist,  and  the  evidence  of 
the  oral  admissions  of  a  party  with  caution."  The  court 
refused  it,  and  this  refusal  is  assigned  as  error.  There  are 
two  elements  in  this  instruction:  (1)  The  law  applicable  to 
the  -'testimony  of  an  accomplice";  and  (2)  the  law  applicable 
to  "oral  admissions  of  a  party."  That  part  of  the  instruction 
referring  to  the  testimony  of  an  accomplice,  we  think,  was 
properly  refused,  because  we  find  nothing  in  the  record 
showing  any  testimony  of  an  accomplice:  and  that  part  refer- 
ring to  the  oral  admissions  of  a  party  was  properly  refused 
because  it  was  joined  to  the  other,  and  the  whole  instruction, 
as  thus  presented  to  the  court,  was  not  correct,  even  if  that 
part  refemng  to  "oral  admissions  of  a  party"  had  been  cor- 
rect. If  counsel  believed  that  the  latter  part  of  this  instruc- 
tion contained  law  applicable  to  the  case,  and  helpful  to  their 
side  of  it,  it  was  their  duty  to  frame  and  present  to  the  court 
a  correct  instruction  emlmdying  it,  without  joining  thereto 
an  irrelevant  instruction  regarding  matter  foreign  to  the 
record. 

Counsel  for  appellant  say:  "When  the  court  *  instructed 
the  jury,  as  in  specification  of  error  No.  2,  that  the  alleged 
statements  of  the  defendant  were  entitled  to  great  weight  by 
the  jury,  we  believe  the  court  usurped  the  province  of  the 
jury  and  misled  it;  and  wa  also  contend  that  the  whole 
instruction  is  argumentative  and  prejudicial  to  defendant's 
case."  The  record  does  not  sliow  either  that  any  exception 
was  taken  to  this  instruction,  or  that  it  was  "presented  and 
given";  and,  according  to  the  interpretation  heretofore  by 
tliis  court  given  to  section  4JJ91  of  Compiled  Laws  of  Nevada 
of  190(),  it  is  not  in  our  power  to  consider  this  assignment  of 
(^rror.  The  said  section,  as  heretofore  interpreted  by  this 
court,  does  not  apply  to  a  charge  given  by  the  court  on  its 
own  motion.  See  State  v.  Forsha,  S  Nev.  VM;  State  v.  Burns , 
8  Nev.  2r)l;  State  v.  Rover,  11  Nev.  848;  State  v.  Ah  Mook, 
12  Nev.  8G9;  and  State  v.  Botdon,  26  Nev.  84,  62  Pac.  oOo. 

Counsel  say:  "Upon  the  rulings  on  defendant's  objec- 
tions Nos.  1 ,  8,  4,  T) :  ( 'Ounsel  for  the  state  must,  of  necessity, 
have  known  that  each  of  those  (lucstions  were  ridiculously 
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leading  and  suggestive."  After  a  very  (3areful  consideration 
of  the  record,  we  cannot  say  that  the  trial  court  abused  its 
discretion  in  any  one  of  its  rulings  on  these  objections,  or 
that  defendant  was  prejudiced  thereby. 

"Another  assignment  of  error  is  the  permitting  of  a  wit- 
ness to  testify  as  to  handwriting  without,  as  it  is  claimed,  a 
proper  foundation  therefor  having  been  first  laid.  Witness 
had  testified  as  follows: 

"Q.  Where  do  you  reside,  Mr.  Hutchison?  A.  Ogden, 
Utah. 

"Q.  In  what  business  are  you  engaged?  A.  Tn  First 
National  Bank. 

"Q.  In  what  capacity  are  you  employed  in  that  institution? 
A.  Keep  part  of  the  books,  and  exchange  teller. 

"Q.  Bookkeeper  and  exchange  teller?  A.  Yes,  sir,  I  keep 
part  of  the  books. 

■*Q.  Have  you  ever  seen  the  defendant  in  this  case  before? 
A.  Yes,  sir. 

"Q.  Have  you  his  signature?     A.  Yes,  sir. 

"Q.  Have  you  it  with  you?     A.  Yes,  sir. 

"Q.  I  wish  you  would  produce  it,  please.  A.  (Witness 
produces  document.) 

"Q.  Was  this  signature  made  in  your  presence?  A.  Yes, 
sir. 

"Q.  By  defendant?     A.  Yes,  sir. 

"Q.  I  desire  to  introduce  this  signature  in  evidence.  I 
mean  the  card  with  the  signature  on  it.  Mr.  Leishman:  No 
objections.     *     *    * 

"Q.  In  the  course  of  your  occupation,  Mr.  Hutchison,  are 
you  familiar  with,  and  do  you  make  a  study  of,  the  signa- 
tures of  people,  and  their  handwriting,  who  have  such  trans- 
actions as  this  in  your  bank?  A.  Yes,  sir;  that  is,  we  take 
these  cards,  with  the  signature  of  the  depositors. 

"Q.  That  is  a  part  of  your  professional  occupation?  A. 
Yes,  sir. 

"Q.  Now  please  state  whether  or  not  the  signature  ^  Burns,  ^ 
written  on  these  documents  to  which  I  have  called  your  atten- 
tion, and  the  name  *  Burns'  as  exhibited  there  on  that  card, 
and  the  handwriting  generally  on  these  documents,  is  the 
same  as  that  on  the  card  which  has  been  introduced  in  evi- 
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dence,  and  which  has  on  it  the  signature  which  was  made  in 
your  presence  in  the  banking  institution  in  which  yon  are 
engaged  at  Ogden. 

'^Mr.  Leishman:  We  object  to  the  (|uestion  on  the  ground 
that  the  proper  foundation  has  not  been  laid  for  the  witness 
to  give  testimony  on  this  subject,  and  the  witness  has  not 
been  proven  to  be  an  expert  on  handwriting,  within  the  mean- 
ing of  the  law. 

"The  Court:  The  objection  is  overniled.  (Exception 
taken  by  defendant  upon  the  ground  stated.)" 

The  witness  then  identified  the  handwriting  of  defendant 
in  the  writing  and  signature  of  documents  that  tended  to 
show  that  defendant  was  guilty  of  the  crime  charged  against 
him  in  the  indictment.  Under  the  testimony,  the  ruling,  and 
the  objection,  we  do  not  see  error.  The  witness,  we  think, 
was  shown  to  be  properly  qualified  to  testify  as  to  the  hand- 
writing of  defendant. 

There  is  an  assignment  of  error  as  to  the  ruling  of  the 
court  on  the  motion  of  counsel  for  appellant  to  strike  out  the 
testimony  of  the  witness  Rocelli.  This  witness  testified  that 
the  defendant  had  admitted  to  him  that  he  had  coramitt/ed 
the  rebbery  in  question.  The  direct  examination  of  this 
witness  began  on  page  64  of  the  transcript  in  this  case  and 
ended  on  page  102.  His  cross-examination  began  on  page 
102,  and  proceeded  to  page  108,  when  the  following  occurred: 

"Q.  Have  you  ever  been  a  witness  in  a  case  of  this  kind 
before?     A.  No,  sir. 

''Q.  Have  you  ever  been  a  witness  in  a  courtroom  before! 
A.  No,  sir. 

"Q.  You  are  familiar  with  the  nature  of  an  oath,  are  you 
not?     A.  Yes. 

"  Q.  You  understand  what  it  is  to  be  placed  under  oath  as 
a  witness?     A.  Oh,  I  don't  know  what  an  oath  is. 

'*Q.  Do  you  know  what  *oath'  means?  Do  you  know  what 
it  means  to  take  an  oath — to  hold  up  your  hand  and  take  an 
oath?     A.  I  don't  know  what  an  oath  is. 

■*Q.  You  don't  know  what  the  effect  of  an  oath  is?  A. 
No,  sir. 

"Q..  Do  y(m  know  what  the  crime  of  perjury  is?     A.  Y^es. 

"Q.  What  is  it?     A.  It  is  lying,  I  guess. 
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"Q.  You  think  it  is  lying:?     A.  Yes,  sir. 

"Q.  Lying:  when  you  are  under  oath,  is  it  not?  A.  1  think 
it  is." 

The  cross-examination  then  proceeded  until  pag^e  115  of 
the  record  was  reached,  when  this  occurs:  '*Mr.  Leishman: 
If  the  court  please,  we  have  gone  further  tlian  we  intended 
to  before  making  a  motion.  We  now  move  to  strike  from 
the  record  all  of  the  testimony  of  this  witness,  as  incompetent, 
in-elevant,  and  immaterial,  for  the  reason  that  he  testified 
himself  that  he  does  not  understand  the  nature  and  eifect  of 
an  oath,  and  therefore  his  testimony  cannot  be  relevant  and 
competent.  The  Court:  The  motion  is  denied."  Exeepticm 
to  the  ruling  was  then  taken.  Thereafter  the  cross-examina- 
tion proceeded  until  page  145  of  the  record  is  reached,  and 
then  commences  the  redirect  examination,  which  continues 
until  page  153  of  record  is  reached,  and  then  the  rei^ross- 
exarainatipn  begins,  and  it  continues  until  page  155  is 
reached,  and  the  redirect  examination  l)egins,  and  it  con- 
tinues to  page  157.  Kocelli  was  subsequently  recalled,  and  a 
direct  examination  of  him  began  at  page  167  and  continued 
t^  page  170;  and  then  at  page  170  a  cross-examination  of 
him  began,  and  it  ended  on  page  174;  and  on  page  174  a 
redirect  examination  began,  and  it  ended  on  page  17G;  and 
then  a  recross- examination  began,  and  it  ended  on  page  178. 
Rocelli  was  called  in  rebuttal,  and  his  direct  examination 
began  on  page  277,  and  it  ended  on  page  282;  and  on  page 
282  his  cross-examination  began,  and  it  continued  until 
page  293. 

As  it  would  be  very  inconvenient  to  copy  all  of  this  large 
amount  of  testimony  in  this  opinion,  or  even  to  give  a 
synopsis  of  it,  it  is  deemed  sufficient  to  say  that  there  are 
38  pages  of  very  intelligent  testimony  given  by  the  witness,  by 
question  and  answer,  before  his  statement  was  made  that  he 
did  not  know  "what  it  is  to  be  placed  under  oath  as  a  wit- 
ness," etc.;  this  being  the  statement  on  which  counsel  base  the 
motion  t/>  strike  out  his  testimony.  Thereafter  counsel  cross- 
examined  him  to  the  extent  of  13  pages,  making  in  all  51 
pages  of  testimony  given  before  making  their  motion  to  strike 
out.  In  this  latter  part,  too,  the  testimony  of  the  witness  was 
very  intelligent  testimony.     Let  it  be  kept  in  mind  that  the 
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witness,  before  making  the  statement  on  which  the  motion 
to  strike  out  is  based,  had  stated  that  he  did  know  what  an 
oath  was.  and  that  after  makinj^  said  statement  on  which  the 
motion  to  strike  out  was  based  he  stated  that  he  knew  what 
perjury  was,  and  g:ave  a  fairly  correc't  idea  of  what  it  was. 
Kven  stoppinfj:  here,  there  is  sufficient  to  sustain  the  ruling 
of  the  trial  (»ourt  denying  the  motion  to  strike  out.  When 
it  is  further  ('onsidered  that  after  the  making  and  denying  of 
the  said  motion  the  witness  gives  67  pages  of  very  intelligent 
testimony,  making  in  all  118  pages  of  very  intelligent  testi- 
mony that  was  given  by  the  witness,  we  can  see  nothing 
whatever  that  was  erroneous  in  the  ruling  of  the  court  deny- 
ing the  motion  of  counsel  to  strike  out  the  testimony  of  the 
said  witness. 

As  to  the  assignment  of  error  that  the  verdict  is  contrary- 
to  the  eviden(»e,  we  deem  it  sufficient  to  say  that  we  think 
the  evidence,  if  true,  was  amply  sufficient  to  sustain  the  ver- 
dict, and  whether  the  evidence  was  true  or  not  was  a  matter 
for  the  jury  to  determine,  and  not  for  this  court. 

The  order  of  the  trial  court  denying  the  motion  for  a  new 
trial  and  the  judgment  of  the  said  court  in  the  case  are 
affirmed. 

Rklkxai*,  (\  J.,  and   Talbot,  J.,  concur. 
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Ex  Parte  WILLIAxM  (4.  BOYCE. 

KiGHT-Hoi'R  Law  —  Constitution  a  i.ity  —  Statutes— Ex  pkdikncy  —  Powkr  ok 
Courts. 

1.  The  act  of   February  23,  19(«   (Stats.  ]9<)8,  p.  ;^^,  c.  10),  providing  an 

eight-hour  day  for  worklngmen  in  mines,  smelters,  and  mills  for  tlu' 
reduction  of  ores,  is  not  void,  under  section  1  of  article  I  of  our  state 
constitution,  guarantying  to  citizens  the  right  to  acquire  and  |K)ssess 
property:  nor  is  the  statute  in  conflict  with  section  21  of  article  IV, 
which  provides  that,  in  all  cases  where  a  general  law  can  he  made 
applicable,  all  laws  must  be  general  and  of  uniform  operation  through- 
out the  state. 

2.  Nor  IS  the  act  mentioned  inimical  to  the  fourteenth  amendment  to  the 

federal  constitution,  which  provides  that  "no  state  shall  make  or 
enforce  anj^  law  which  shall  abridge  the  privileges  or  imnumities  of 
citizens  of  the  United  States;  nor  shall  any  state  deprive  any  iwrson 
of  life  or  liberty  or  property  without  due  process  of  law;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  law." 
:i.  The  people,  and  through  them  the  legislature,  have  supreme  power  in 
all  matters  of  government  where  not  prohibited  by  constitutional 
limitations,  and,  while  the  jiowers  of  the  federal  government  are 
restricted  to  those  delegated,  those  of  the  state  government  embrace 
all  that  are  not  forbidden. 

4.  All  acts  of  the  legislature  are  presumed  to  be  valid  until  It  is  clearly 

shown  that  they  violate  some  constitutional  restriction. 

5.  The  legislature  has  inherent  authority,  under  the  general  police  power  of 

the  state,  to  enact  laws  for  the  promotion  of  the  health,  safety,  and 
welfare  of  the  |)eople,  and  its  arm  cannot  be  stayed  when  exercised  for 
these  purposes. 

().  If  the  restriction  of  the  hours  of  labor  be  deemed  a  regulation  or  limita- 
tion on  the  right  to  acciulre  property,  the  occupations  to  which  the 
act  applies  are  not  considered  healthful;  and  it  was  therefore  within 
the  iK)wer  and  discretion  of  the  legislature  to  enact  the  statute  for  the 
protection  of  the  health  and  prolongation  of  the  lives  of  the  working- 
men  affectt^d,  and  the  resulting  welfare  of  the  state. 

7.  (Questions  rt*lating  to  the  wisdom,  policy,  and  expediency  of  statutes  are 
for  the  people's  representatives  in  the  legislature  assembled,  and  not 
for  the  courts,  to  determine. 

Helknap,  C.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Orkhnal  proceeding.     In  the  matter  of  the  applieatioii 
of   William    (i.    Boy(»e    for   writ   of    haheas   corpus.     Writ 

denied. 

The  faet?  snffieiently  appear  in  the  opinion. 

F.  M.  Huf faker,  for  Petitioner: 

I.     This  is  an  original  proceeding  in  this  eourt  wherein 
petitioner  ehaUenges  tlie  legality  of  his  imprisonment  in  tlu' 
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county  jail  of  Lyon  (»ounty,  by  the  sheriff  of  said  county, 
pursuant  to  a  judf^nient  of  the  justice  of  the  peaee  of  Silver 
City  township  in  an  action  tried  by  said  justice,  wherein  the 
State  of  Nevada  is  i)laintiff  and  petitioner  is  defendant. 
Said  action  was  tried  by  said  justice,  and  judjjinent  rendered 
therein  on  the  otli  day  of  August,  190*],  and  on  said  day, 
pursuant  to  said  jud^irnient,  the  petitioner  was  imprisoned  in 
the  (*ounty  jail  of  Lyon  county  by  tlie  sheriff  thereof.  Peti- 
tioner havinj^  at  tlie  trial  (*halleng:ed  the  constitutionality  of 
the  act  of  the  lej^islature  of  the  State  of  Nevada  under  which 
said  action  was  broujrht,  and  under  which  he  was  tried,  con- 
victed and  iinprisond,  applied  for  and  obtained  a  writ  of 
hahfas  corpus,  on  the  i^round  that  his  said  conviction  and 
iniprisonnient  are  illetjal  because  the  said  act  of  the  legisla- 
ture of  the  State  of  Nevada  is  unconstitutional  and  void, 
which  is  the  (luestion  to  be  now  determined.  ( Ex  Parte 
RosenhUtii.  19  Nev.  4'{9.) 

n.  The  act  of  the  legislature  of  the  State  of  Nevada, 
under  whi(*h  defendant  was  convicted  and  imprisoned,  and 
the  constitutionality  of  which  is  called  in  question  by  this 
proceeding,  is  entitled  "An  act  regulating  the  houi*s  of 
employment  in  underground  mines  and  smelters,  and  ore 
reduction  works,  and  providing  penalties  for  violation 
thereof,"  approved  February  2'J,  1908,  popularly  km)wn  as 
the  '^  Eight -Hour  Law." 

Said  act  provides  as  follows:  ^'Section  1.  The  period 
of  employment  of  working  men  in  all  underground  mines 
or  workings  shall  be  eight  (H)  hours  ]>er  day,  except  in  cases 
of  emergency  where  life  or  property  is  in  imminent  danger." 

So  far  as  this  proc(*edi ng  is  concerned,  this  is  the  only 
section  involved,  for  if  the  legislature  has  power  to  enact 
this  section  into  law,  then  the  punishment  prescribed  for  the 
viohition  is  unquestioned. 

Can  our  legislature,  under  the  constitution,  enact  any 
such  law? 

The  first  section  of  the  first  article  of  our  state  constitu- 
tion declares  "All  men  are  by  nature,  free  and  ecjual,  and 
luive  certain  inalienable  rights,  among  which  are  those  of 
enjoying  and  defending  life  and  liberty;  acquiring,  possess- 
ing and   jn'otccting  i>r()pcrty,  and  pursuing   and  o])taining 
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safety  and  happiness."  This  article  is  our  "Bill  of  Rights," 
and  any  right  embraced  therein  pertaining  to  the  citizen 
cannot  be  limited,  abridged,  or  interfered  with  by  the  legis- 
lature. 

III.  Petitioner  also  challenges  the  act  of  our  legislature 
under  which  he  was  convicted  as  being  repugnant  to  section 
17  of  article  IV  of  our  constitution,  as  embracing  two  sub- 
jects, and  especiall}'  repugnant  to  section  20  of  said  article 
IV,  being  class  legislation. 

^Vhat  has  been  the  adjudication  of  the  courts  upon  this 
eight-hour  legislation?  I  observe,  preliminarily,  that  the 
constitutionality  of  a  statute  of  a  state  is  determined  by  the 
constitution  of  the  state,  and  that  decisions  of  other  states, 
upon  constitutional  provisions,  which  are  not  in  our  consti- 
tution, are  not  authority  in  determining  the  constitutionality 
of  an  act  of  this  state,  but  where  there  is  a  common  provision 
in  the  constitutions  of  different  states,  adjudications  thereon 
are  valuable  assistants  in  the  investigation  of  principles. 

I  first  call  attention  to  Ex  Parte  Kiihavh,  24  Pac.  Hep.  787, 
])y  the  Supreme  Court  of  California,  August  4,  1890,  where 
the  court  say:  "This  is  an  application  for  a  writ  of  habeas 
corpus.  The  petitioner  was  tried  and  (*onvicted  of  a  misde- 
meanor under  the  following  ordinance  of  the  city  of  Los 
Angeles:  *The  Mayor  and  the  Council  of  the  City  of  Los 
Angeles  do  ordain  as  follows:  Sec.  1.  Eight  hours  la])or  con- 
stitute a  legal  day's  work  in  all  cases  where  the  same  is 
performed  under  the  authority  of  any  ordinan(H\  resolution 
or  contract  of  the  city,  etc'  It  is  claimed  in  support  of  the 
petition,  that  this  ordinanc^e  is  unconstitutional  and  void. 
We  think  that  this  objection  is  well  taken.  It  is  simply  an 
attempt  to  prevent  certain  parties  employing  others  in  a  law- 
ful business  and  paying  them  for  their  services,  and  is  a 
direct  infringement  of  the  right  of  such  persons  to  make  and 
enforce  their  contracts.  If  the  services  to  l)e  performed  were 
unlawful,  or  against  public  policy,  or  the  employment  were 
such  as  might  be  unfit  for  certain  persons,  as,  for  example, 
females  or  infants,  the  ordinance  might  be  upheld  as  a  san- 
itary or  police  regulation,  but  we  cannot  conceive  of  any 
theory  upon  which  a  city  could  })e  justified  in  nuiking  it  a 
misdemeanor  for  one  of  its  citizens  to  contract  with  anotlier 
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for  services  to  be  rendered  because  the  contract  is  that  he 
shall  work  more  than  a  limited  number  of  hours  per  day. 
Mr.  Cooley  in  his  work  on  Constitutional  Limitations  (r)th 
(^d.  74."))  says:  'The  pfeneral  rule  undoubtedly  is  that  any 
person  is  at  liberty  to  pursue  any  lawful  calling,  and  to  do  so 
in  his  own  way,  not  encroaching:  upon  the  rights  of  others. 
This  general  right  cannot  be  taken  away.  It  is  not  com- 
petent, therefore,  to  forbid  any  person,  or  class  of  persons, 
whether  citizens  or  resident  aliens,  offering  their  services  in 
lawful  business,  or  to  subjec^t  others  to  penalties  for  employ- 
ing them.  Hut  here,  as  elsewhere,  it  is  proper  to  recognize 
distinctions  that  exist  in  the  nature  of  things,  and  render 
some  circumstances  to  inhibit  employments  to  some  one 
('lass  by  leaving  them  oi)en  to  others.  Some  employments, 
for  example,  may  be  admirable  for  males  and  improper  for 
females,  and  regulations  recognizing  the  impropriety,  and 
forbidding  women  engaging  in  them,  would  be  open  to  no 
reasonable  objection.  The  same  is  tnie  of  young  children 
whose  employment  in  mines  and  manufactories  is  commonly 
and  ought  always  to  be  regulated.  And  some  employments 
in  which  integrity  is  of  vital  importance,  it  may  be  proper  to 
treat  as  privileges  merely,  and  to  refuse  the  license  to  follow 
them  to  any  one  who  are  not  reputable.'  For  these  reasons, 
we  hold  the  ordinance,  so  far  as  it  attempts  to  create  a  crim- 
inal otfense,  to  be  void,  and  that  the  petitioner  should  be 
discharged." 

The  same  principle  applies  to  a  statute  as  to  an  ordinance. 

IV.  I  next  call  attention  to  a  case  entitled  "/w  re  Eight- 
Hour  Imw,'^  arising  under  that  special  provision  of  the  con- 
stitution of  Colorado  authorizing  the  general  assembly  to 
take  the  opini(m  of  the  supreme  court  upon  the  constitution- 
ality of  a  proposed  law.  In  answer  to  interrogatories  thus 
propounded,  the  Supreme  Court  of  Colorado,  on  February  21, 
189."),  returned  the  following  opinion; 

''Per  Curiam:  It  is  not  competent  for  the  legislature  to 
single  out  the  raining,  manufacturing  and  smelting  indus- 
tries of  the  state,  and  impose  upon  them  restrictions  with 
reference  to  the  hours  of  their  employees,  from  which  other 
employers  of  labor  are  exempt.  An  act  such  as  proposed 
would  manifcstlv  be  in  violation  of  the  constitution  airainst 
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class  legislation.  The  bill  submitted  also  violates  the  right 
of  parties  to  make  their  own  contracts — a  right  guaranteed 
by  our  bill  of  rights,  and  protected  by  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States.  (See  opinion 
recently  rendered  upon  In  re  House  Hill  Xo.  ^<>S,  39  Pac. 
43].)  For  an  able  and  comprehensive  ex])osition  of  the  con- 
stitutional provisions  applicable  to  the  subject,  your  attention 
is  invited  to  the  recent  case  of  Low  v.  Printing  Co.^  41  Neb. 
59  N.  W.  362." 

V.  The  next  decision  is  what  is  known  as  the  I'tah  case, 
decided  October  29,  1896,  entitled  Holden  v.  Hardy,  Sheriff, 
46  Pac.  756.  The  opinion  was  delivered  by  C.  J.  Zane,  and 
is  by  him  specially  based  upon  the  constitution  of  Utah,  and 
upon  that  particular  provision,  being  in  section  6  of  article 
XVI,  which  is:  "And  the  legislature  shall  pass  laws  to  pro- 
vide for  the  health  and  safety  of  employees  in  factories,  smelt- 
ers and  mines."  Under  the  constitutional  provision,  the 
court  held  an  eight -hour  law  valid,  but  a  complete  answer  to 
this  is,  the  Nevada  constitution  has  no  such  provision.  And 
as  fully  sustaining  this  proposition,  I  call  attention  to  the 
decision  following  thereafter,  upon  the  constitutionality  of 
an  eight -hour  law,  decided  November  13,  1899,  by  the 
Supreme  Court  of  Colorado,  entitled  In  re  Morgan,  58  Pac. 
1071,  the  statute  being  almost  word  for  word  of  the  Nevada 
statute  of  February  23,  1903,  and  as  the  case  was  fully  and 
ably  presented  by  eminent  counsel,  and  carefully  considered 
by  the  court,  and  the  reasoning  clear,  I  quote  at  some  length: 

"The  petitioner  challenges  the  validity  of  the  statute  as 
inhibited  by  the  foregoing  clauses  of  the  organic  law. 
[Similar  to  the  challenge  in  this  proceeding.]  The  position 
of  the  attorney -general  is,  that  it  was  passed  as  a  health 
regulation,  and  may  be  vindicated  as  coming  within  the 
range  of  the  police  powers  of  the  state.  Four  years  before 
it  became  an  act,  this  court,  to  an  inquiry  of  the  house  of 
representatives  of  the  tenth  general  assembly,  as  to  the  con- 
stitutionality of  a  bill  reading  ^  Eight  hours  shall  constitute 
a  legal  day^s  work  for  all  classes  of  mechanics,  workingmen 
and  laborers,  employed  in  any  mine,  factory  or  smelter  of 
any  kind  whatever  in  the  State  of  Colorado/  replied  that  it 
was  ^not  competent  for  the  legislature  to  single  out  the  miii- 
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iiiff,  inauufacturiiig:  and  smelting  industries  of  the  state,  and 
impose  upon  them  restrietions  with  reference  to  the  hours  of 
their  employees,  from  which  other  employers  of  labor  are 
exempt,'  and  it  was  further  said  that  the  section  'violates 
the  rif^ht  of  parties  to  make  their  own  contracts — a  right 
guaranteed  by  our  Bill  of  Rights/  (In  re  Eight -Hour  Bill, 
21  (^olo.  29,  81)  Pac.  ;J2H.) 

'*The  twelfth  general  assembly  must  have  been  aware  of 
this,  and  another  decisi<m  concerning  the  power  of  the  legis- 
lature to  pass  what  is  called  a  'Coal  Screening  BilP — the 
opinion  l)eing  reported  in  21  Colo.  27,  and  89  Pac.  481  (In 
I^p  House  Hill  :2(>:i) — in  which  this  species  of  legislation  was 
condemned  as  hostile  to  the  constitution.  But,  wholly  dis- 
regarding these  decisions,  binding  alike  on  all  departments 
of  government,  it  proceeded  to  enact  the  measure  now  before 
us.  Though  it  affords  no  justification  for  such  legislative 
action  in  defiance  and  against  the  solemn  decision  of  this 
court,  we  presume  that  the  excuse  might  be  offered  therefor 
that,  after  these  decisions  were  handed  down,  in  a  sister 
state  an  act  in  the  same  language  was  passed  and  approved 
by  its  court,  and,  as  is  claimed,  sanctioned  by  the  Supreme 
Court  of  the  United  States.  Following  the  rule  of  stare 
decisis,  we  might  content  ourselves  with  a  mere  affirmance 
of  our  previous  announcements,  made  as  they  were  upon  full 
consideration:  but,  in  view  of  the  importance  of  the  ques- 
tions involved,  we  have  thought  it  best  to  fully  discuss  the 
principles  by  which  this  ac^t  must  be  tested. 

"The  (juestion  presented  for  our  determination  is,  does  the 
act  under  which  petitioner  is  being  prosecuted  violate  any 
(M)nstituti(mal  i)r<)vision!!  In  this  resolution  the  provisions 
of  our  own  constitution  nuist  govern.  Decisions  of  other 
jurisdictions,  defining  the  limits  of  legislation  under  their 
constitutions,  are  not  always  to  be  followed  elsewhei*e  upon 
the  supposition  that  the  same  limitations  everywhere  prevail. 
This  is  illustrated  in  the  answer  of  the  judges  of  the  Supreme 
Judicial  Court  of  Massachusetts,  in  response  to  an  inquiry 
l)y  the  hcmse  of  representatives  as  to  the  validity  of  a  pro- 
posed bill.  In  the  course  of  the  opinion,  after  referring  to 
the  fact  that  legislation  similar  to  that  proposed  had  been 
held  hv  the  c(»urts  of  some  states  unconstitutional  on  dif- 
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ferent  g^roiinds,  and  without  expressing  an  opinion  as  to  the 
coiTectness  of  those  decisions  tested  by  the  respective  con- 
stitutions, the  honorable  judges  said:  ^The  legislative  power 
granted  to  the  general  court  by  the  constitution  of  Massa- 
chusetts is  perhaps  more  comprehensive  than  that  found  in 
the  constitutions  of  some  other  states/  {In  re  House  Bill 
No.  l^SO,  168  Mass.  590.)  A  similar  observation  was  made 
by  the  Supreme  Court  of  Illinois  in  the,  Ritchie  case,  155 
111.  98.  It  is  peculiarly  appropriate,  we  think,  to  our  organic 
act.  A  comparison  of  many  other  constitutions  with  ours, 
shows  that  the  latter  probably  contains  more  restrictions 
upon  the  power  of  the  legislature  than  are  to  be  found  in 
any  other  instrument;  and  whether  measured  by  the  decisions 
of  the  court  of  that  state,  or  as  the  result  of  our  own  con- 
struction, we  think  it  (ilear  that  the  (Tcneral  Ccmrt  of  Mass- 
achusetts has,  in  the  field  of  legislation  under  review,  much 
wider  latitude,  and  is  hampered  by  fewer  restrictions,  than 
is  our  general  assembly. 

'^The  extent  and  meaning  of  the  act  in  question  are  not 
difficult  of  ascertainment,  though  it  is  not  a  model  statutory 
composition.  That  it  operates  as  a  limitation  both  upon  the 
employer  and  the  employee,  seems  clear.  It  forbids  a  certain 
kind  of  employment.  There  can  be  no  employment  without 
the  concurring  acts  of  him  who  contracts  for  employment, 
and  of  him  who  contracts  to  be  employed.  Both  are  within 
the  inhibition  of  the  enactment,  and,  if  it  is  valid,  each  is 
liable  for  making  the  forbidden  contract.  The  petitioner, 
therefore,  as  a  laboring  man,  is  prohibited  from  entering  into 
a  contract  to  work  in  a  smelter  more  than  eight  hours  in  any 
one  day.  "  If,  in  our  constitution,  there  was,  as  there  seems 
to  be  in  that  of  Utah,  a  specific  affirmative  provision  enjoin- 
ing upon  the  general  assembly  the  enactment  of  laws  to  pro- 
tect the  health  of  the  classes  of  workmen  therein  enumerated, 
it  might  be  that  acts  reasonably  appropriate  to  that  end 
would  not  be  obnoxious  to  that  provision  of  our  constitu- 
tion forbidding  class  legislation;  for  it  could  hardly  be  said 
that  a  classification  made  by  the  constitution  itself  was  arbi- 
trary or  unfair,  or  that  it  clashed  with  another  provision  of 
the  same  instrument  inhibiting  class  legislation.     The  two 

provisions  should  be  (»onstrued  together  so  as  to  harmonize, 
vouxxvri-2() 
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if  that  be  possible  under  sound  canons  of  construction,  and 
the  general  clause  forbidding  class  legislation  might  be 
regarded  as  qualified  by  the  special  one  which  authorizes 
such  legislation  in  respect  to  the  enumerated  (dasses. 

"Article  XVI  of  our  ccmstitution  is  devoted  to  mining  and 
irrigation,  and  section  2  directs  that  'the  general  assembly 
shall  provide  by  law  for  the  proper  ventilation  of  mines,  the 
construction  of  escapement  shafts,  and  such  other  appliances 
as  may  be  necessary  to  protect  the  health  and  secure  the 
safetv  of  the  workmen  therein/ 

'*  These  regulations  manifestly  embrace  only  such  reason- 
ably necessary  mechanical  appliances  as  will  secure  the  end 
in  view,  and  do  not  include  other  kinds  of  health  regula- 
tions. Whether  this  command  addressed  to  the  legislature 
to  protect  the  health  of  these  workmen  by  recpiiring  the 
mines  to  be  furnished  with  the  appliances  specified  does  not 
restrict  the  lawmaking  power  to  the  things  named,  on  the 
principle  that  when  authority  to  do  a  particular  thing  is 
given,  and  the  mode  of  doing  it  is  prescribed,  all  other  modes 
are  excluded,  might  ])e  a  material  inquiry,  where  the  validity 
of  the  act  was  cliallenged  by  a  miner;  but  as  that  (juestion 
relates  to  workmen  in  mines  and  not  in  smelters,  we  prefer 
to  put  our  decision  upon  impregnable  grounds  that  cover 
both  cases. 

'^Be  that  as  it  may,  we  have  no  constitutional  provision 
which  authorizes  the  legislature  to  single  out  workmen  in 
underground  mines  and  smelters,  and  impose  upon  them 
restrictions  as  to  the  numl)er  of  hours  they  shall  work  at 
these  industries  from  which  workmen  in  all  other  depart- 
ments of  industry  an*  exempt.  To  this  etfect  is  our  decision 
In  r<'  Eight -Hotir  liilL  supra;  and  we  have  heard  no  argu- 
ment in  the  case  at  bar,  nor  have  we  been  cited  to  anv  author- 
itv,  that  leads  us  to  a  diflTerent  conclusion. 

'*The  act  is  e(|ually  obnoxious  to  the  provisions  of  our  bill 
of  rights  set  cmt  in  the  statement,  which  guarantees  to  all 
persons  their  natural  and  inalienable  right  to  personal  lib- 
erty, and  the  right  of  ac<[uiring,  possessing  and  protecting 
property'.  Liberty  means  something  more  than  mere  freedom 
from  physical  restraint.  It  includes  the  privilege  of  choos- 
ing any  lawful  occui)a(i<)n  for  the  exercise  of  one's  pliysi- 
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cal  and  mental  faculties,  which  is  not  injurious  to  others. 
"The  right  to  acijuire  and  possess  property  includes  the' 
rij^ht  to  contract  for  one's  labor.  The  latter  is  essentially  a 
property  ri^rht.  The  arbitrary  ('lassification  of  rights  into 
rights  of  persons  and  rights  of  things  made  by  Blackstone 
and  other  jurists  for  purposes  of  convenience  in  treatment 
has  been  the  occasion  for  liostilc  critic^ism  l)y  those  favoring 
socialistic  or  paternal  legislation.  Employing  the  argumen- 
fiim  ad  honiinem,  thev  sav  that  those  decisions  in  which 
courts  have  carefully  guarded  rights  of  property  put  prop- 
erty above  the  man.  A  moment's  calm  reflection  will  show 
the  falsity  of  this  charge.  Property,  as  such,  has  no  claim 
upon  the  law  for  prote(»tion.  When  a  property  right  is 
spoken  of,  the  right  of  some  person  over  or  concerning  the 
I)roperty  is  meant.  All  rights  recognized  by  the  law  pertain 
to  persons,  natural  or  artificial. 

*'The  absolute  rights  are  commonly  designated  as  personal 
rights.  They  are  such  as  are  annexed  to  the  person,  like 
life  and  reputation;  while  property  rights  are  those  uncon- 
nected with  the  person,  but  which  none  the  less  belong  to 
some  person. 

■'All  rights,  both  those  spoken  of  as  personal,  and  those 
denominated  as  property  rights,  ])elong  to  the  individual  citi- 
zen; and  when  it  is  said  that  i)roperty  rights  nnist  not  be 
infringed,  what  is  meant  is  merely  that  the  right  of  some 
person  to  or  conc^erning  pi'operty  must  not  ])e  interfered 
with.  That  this  act  infringes  both  the  right  to  enjoy  liberty 
I  and  to  ac(juire  and  possess    property,  seems    too  clear   for 

j  argument.     While  conceding  that  this  limitation  is  not  per- 

missible, ccmnsel  for  respondent,  as  we  understand  them, 
recognize  the  fact  (but  if  they  do  not,  the  same  is  only  too 
apparent)  that  those  natural  rights  are  violated  by  the  pro- 
visions of  the  act.  The  limitation  is  claimed  to  be  warranted 
on  the  gi'ound  that  these  and  all  other  constitutional  guaran- 
tees must  yield  to  the  paramount  and  sovereign  right  of  the 
state  to  exercise  its  police  power  to  protect  the  public  health ; 
and  to  this,  the  principal  question  in  this  proceeding,  we 
now  address  ourselves.  *  '■'  *  It  is  difficult  to  define,  or 
with  precision  to  describe,  the  police  power.  It  has  rarely 
been  attemi)ted  by  the  ccmrts,  and    the  attempt    has   n<»ver 
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been  attended  with  complete  sueeess.  Following;  the  authori- 
ties, we  ma}'  say  that  it  extends  to  the  protection  of  the 
public  health.  It  is  upon  the  specific  g^'ound  that  limitin**: 
the  time  a  workman  may  labor  in  a  smelter  to  eight  hours  a 
day  conduces  to  and  preserves  the  health  of  the  laborer  him- 
self, that  this  act  is  sou^jflit  to  be  upheld.  With  sincere 
respect  for  the  al)ility  of  the  courts  in  whose  opinions  the 
remarks  are  found,  but  with  a  profound  conviction  of  their 
erroneous  conception  of  the  nature  and  limits  of  the  police 
power,  we  submit  that  much  loose  reasoniu";  has  been 
indulged  in,  and  some  decisions  rendered  that  cannot  be 
defended  upon  principle. 

'*As  we  understand  it,  the  *  police  power'  is  the  name  given 
to  that  function  of  government  by  which  is  enforced  the 
maxim  ^sic  uiere  fuo  uf  aliennm  tian  Iffdas.' 

"In  Cooley's  C(mst.  Lim.  (Gth  ed.)  208,  we  read  that  this 
maxim  *is  that  which  lies  at  the  foundation  of  the  power.' 
Professor  Tiedeman  in  his  work  on  the  Limitations  of  the 
Police  Power,  in  section  1,  says:  'The  object  of  government 
is  to  impose  that  degree  of  restraint  upon  human  actions 
which  is  necessary  to  the  uniform  and  reasonable  conserva- 
tion and  enjoyment  of  private  rights.  *  *  *  The  con- 
servation of  private  rights  is  attained  by  the  imposition  of  a 
wholesome  restraint  upon  their  exercise,  such  a  restraint  as 
will  prevent  the  infliction  of  injury  upon  others  in  the  enjoy- 
ment of  them.'  He  further  quotes  with  approval  the  lan- 
guage of  Judge  Kedfield  in  the  case  of  Thorpe  v.  Railroad 
Co.,  27  Vt.  140:  'This  police  power  of  the  state  extends  to 
the  protection  of  the  lives,  limbs,  health,  comfort  and  quiet 
of  all  persons,  and  the  protection  of  all  property  within  the 
state,  according  to  the  maxim  ".v/r  tdere  tuo  nf  alienum  non 
Ucdas,^^  which,  being  of  universal  application,  it  must  of 
(bourse  be  within  the  range  of  legislative  action  to  define  the 
mode  and  manner  in  which  ever.v  one  may  so  use  his  own  as 
not  to  injure  others.'  And  Professor  Tiedeman  immediately 
follows  this  (juotation  witli  the  statement  that:  'Any  law 
which  goes  beyond  that  principle — which  undertakes  to 
abolish  rights  the  exercise  of  which  does  not  involve  an 
infringement  of  the  rights  of  others,  or  to  limit  the  exercise 
of  rights  beyond  what  is  necessary  to  i)rovide  for  the  public 
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welfare  and  the  general  security — cannot  be  included  within 
the  police  power  of  the  government.' 

'*It  thus  appears  that  in  proceeding  under  this  power,  the 
legislature  must  choose  proper  subjects  for  its  exercise,  and 
must  observe  constitutional  limitations  just  as  closely  as 
when  it  enacts  laws  pertaining  to  the  public  revenue,  or  pro- 
vides for  the  exercise  of  the  power  of  eminent  domain. 

"In  our  form  of  government,  unlimited  power  does  not 
exist  in  any  department  (Prent.  Police  Powers,  267;  Ixxm 
Ansn.  V.  Topeka^  20  Wall.  Gilo),  and  whenever  the  constitu- 
tionality of  an  act  of  any  department  is  challenged,  the  judi- 
cial department  is  the  final  arbiter. 

"Notwithstanding  this  general  rule,  we  are  here  met  with 
the  argument,  and  the  assertion  is  baldly  made,  that  in  the 
exercise  of  its  police  power,  the  legislature  is  subject  to  no 
restriction  except  its  own  unbridled  discretion  as  to  what 
subjects  it  may  select  for  regulation,  and  the  kind  of  regula- 
tion it  may  prescribe.  We  cannot  assent  to  this  doctrine. 
It  may  find  apparent  sanction  in  unguarded  expressions  of 
text-writers  or  in  judicial  opinions,  but  it  is  contrary  to  every 
well-considered  decision.  It  is  for  the  legislature  to  deter- 
mine the  exigency  (that  is,  the  occasion)  for  the  exercise  of 
the  power;  but  it  is  clearly  within  the  jurisdiction  of  the 
courts  to  determine  what  are  the  subjects  upon  which  the 
power  is  to  be  exercised,  and  the  reasonableness  of  that  exer- 
cise. (Tied.  Lim.  Police  Powers,  sec.  8;  People  v.  Jackson 
i(r  M.  Plank  Road  Co.,  9  Mich.  28.');  Totm  of  Utke  View  v. 
Rose  Hill  Cemetery  Co,,  10  111.  191;  18  Am.  &  Bng.  Ency. 
Law,  746,  et  seq.;  People  v.  Gilhon,  109  N.  Y,  389. )'' 

VI.  As  far  as  I  have  had  time  to  verify,  outside  the  Utah 
cases,  the  decisions  that  might  be  considered  as  leaning  that 
way  ai-e  Com.  v.  Hamilton  Mfg.  Co.,  120  Mass.  388,  but  which 
seems  to  be  nullified  by  Coin.  v.  Perrtj,  155  Mass.  117,  and 
State  V.  Peel  Splint  Co.,  36  W.  Va.  802. 

While  beside  the  Colorado  cases  there  are  those  that  hold 
eight-hour  legislation  is  not  within  the  police  powers  of  a 
state,  and  is  special  legislation,  and  therefore  unconstitu- 
tional. (Ex  Parte  Kuharh,  85  Cal.  274;  Ijoiv  v.  Rees  Print- 
ing Co.,  41  Neb.  127.) 

Where  the  court  say  such  an  act  is  unconstitutional — First, 


:no  Ex  Parte  Boyck.  [27tb  Nev. 

Ar^ainient  for  Hesiiondent. 

because  it  is  special  legislation;  second,  it  denies  the  right  of 
contract:  Milh^ff  v.  People,  117  III.  294;  From'  v.  People^ 
141  III.  171;  Rifchif  v.  People.  I.m  III.  9H;  In  re  Jacobs,  9S 
X.  Y.  98;  Leep  v.  Raihnnj  Co.,  .IS  Ark.  407;  Slate  v.  Loonna, 
11.')  Mo.  807;  (iodchurles  wWigewan,  UH  Pa.  St.  431;  ^7(l/f' 
V.  Goofhn'll,  *W  W.  Va.  179;  People  v.  Warden,  etc.,  l.')7  N.  Y. 
116;  State  V.  e/w/o^r,  129  Mo.  1().S,  referred  to  by  Judge  Cald- 
well In  re  Morgan,  sapra. 

After  these  came  those  in  Washington  of  City  of  Seattle  v. 
Sfnyth,  60  Pac.  1120,  wliere  the  court  say,  speaking  of  eight- 
hour  statutes  and  ordinances:  "The  ])rinciple  upon  which 
they  are  held  to  be  unconstitutional  is,  that  they  interfere 
with  the  constitutional  righs  of  persons  to  contract  with 
reference  to  compensation  for  their  services,  where  such  serv- 
ices are  neither  unlawful  nor  against  pul)lic  policy,  nor  the 
employment  such  as  might  be  nnf\t  for  certain  classes  of  per- 
sons, as  females  and  infants. 

"F]very  person  sai  (/eneris  has  a  right  to  make  use  of  his 
labor  in  any  lawful  employment,  on  his  own  ))ehalf  or  to 
hire  it  out  in  the  service  of  otliers.  This  is  one  of  the  first 
and  highest  of  civil  rights.''  ((^ooley  on  Torts  (2d  ed.)  826, 
and  citing  In  re  Morgan,  snpra:  Ex  Parte  Knhach,  snpra; 
Low  V.  Printing  Co.,  snpra.) 

Evidently  this  court  did  not  consider  the  Utah  case  as 
bearing  upon  the  proposition. 

VTI.  From  the  foregoing  it  se<Mns  clear  that  the  act  in 
(juestion  is  violative  of  the  constitution  of  the  State  of 
Nevada,  in  that  it  abridges  the  right  of  private  contract, 
and  is  class  legislation,  unless  it  is  a  valid  exercise  of  the 
police  power  of  the  state. 

James  (i.  Sweeney,  Attorney -(ieneral,  H.  F.  liartine,  F. 
P.  Langan,  and  John  If.  Murphy,  for  the  State: 

I.  Petitioner  in  the  above  case  seeks  to  avoid  the  judg- 
ment of  the  lower  <'ourt,  wherein  he  was  (^mvicted  of  having 
contracted  with  and  caused  a  miner  to  work  in  his  under- 
ground mine  for  a  period  of  ten  hours  in  one  day,  when 
there  was  neither  life  nor  property  in  imminent  danger  in 
his  said  mine. 

The  law  of  Nevada  which  he  violated  is  '*An  act  rcirulat- 
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ing  the  hours  of  employment  in  underground  mines  and 
smelters  and  ore  reduction  works,  and  providing  penalties 
for  the  violation  thereof/'  approved  February  23,  1903. 

Arizona,  Montana  and  Utah  have  acts  relating  to  the  hours 
of  labor  in  mining,  milling  and  smelting,  which  are  identical 
with  the  Nevada  act;  and,  inasmuch  as  the  Supreme  Court 
of  Utah  has  passed  on  the  constitutionality  of  that  act,  and 
to  show  that  it  is  the  same  as  that  of  Nevada,  we  set  the  two 
acts  in  parallel  columns: 

Xevada  Stafufe.  Utah  Statute. 

An   Act   retaliating    the    hours    of       An   Act    regulating    the  hours    of 

employment  In  underground   mines  employment   in  underground   mines 

and    smelters     and    ore     reduction  and  in   smelting  and   ore  reduction 

works,  and   providing   penalties   for  works, 
violation  thereof.  Section  1.    The  period  of  employ- 

Sectiox  1.    The  period  of  employ-  ment  of  working  men  in  all  under- 

ment  of   working  men  in   all  under-  ground   mines   or  workings  shall  be 

ground  mines   or  workings   shall  be  eight  hours  i)er  day  except  in  cases 

eight  hours  per  day  except  in  cases  of  emergency  where  life  or  property 

of  emergency  where  life  or  property  is  in  imminent  danger, 
is  in  imminent  danger.  Sec.  2.    The  period  of  employment 

Sec.  2.    The  period  of  employment  of  working  men  In  smelters  and  all 

of   working  men  in   smelters  and  in  other   Institutions  for  the  reduction 

all  other  institutions  for  the  reduc-  or  refining  of  ores  or  metals  shall  be 

tion   or   refining  of    ores   or   metals  eight  hours  per  day  except  in  cases 

shall  be  eight  hours  per  day  except  of  emergency  where  life  or  j)roperty 

in  cases  of  emergency  where  life  or  Is  in  imminent  danger, 
property  is  in  imminent  danger.  Section  H   provides   a   penalty   for 

Section  3  provides   a  penalty   for  the  violation  of  sections  1  and  2.— Ses- 

the  violation  of   sections  1  and  2.—  slon  I^aws  I'tah,  18f)6,  p.  219. 
Stats.  Nev.  1903,  p.  33. 

II.  Riilfs  of  Construction:  In  taking  up  grave  and 
important  constitutional  questions,  it  is  essential  that  recnir- 
rence  be  had  to  some  of  the  fundamental  principles  whi(*-h 
underlie  their  determination  by  the  courts,  and  we  therefore 
submit  authorities  on  that  point  first. 

"A  statute  can  only  l)e  declared  unconstitutional  where 
specific  restrictions  upon  the  power  of  the  legislature  can  be 
pointed  out  and  tlie  case  shown  to  come  within  them,  and 
not  upon  any  general  theory  that  the  statute  is  unjust  or 
oppressive  or  impolitic,  or  in  conflict  with  a  spirit  supposed 
to  pervade  the  constitution,  but  not  expressed  in  words. '^ 
(Sawyer  v.  Dooley,  21  Nev.  390;  32  Pac.  437.) 

Under  the  decisions  of  this  court  no  act  of  the  legislature 
will   be   declared   unconstitutional   if  there   is   a   fair   and 
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reasonable  (lou})t  as  to  its  eonstitutionality.  (Ash  v.  Park- 
inson,  T)  Nev.  23;  Clark  v.  Irwin,  7y  Nev.  120;  Evans  v.  Job, 
8  Nev.  337;  Staff  v.  Cowrs.  UinnhoUit  Co.,  21  Nev.  238; 
Staff  V.  Wfsterfifld,  24  Nev.  37.) 

Authorities  need  not  be  eited  in  support  of  the  proposition 
that  he  who  asserts  the  uneoustitutionality  of  a  statute  must 
establish  beyond  a  reasonable  doubt  the  eonflict  or  incon- 
sistency which  renders  it  void;  it  is  not  enough  for  him  to 
vaguely  insist  that  the  act  (luestioned  is  obnoxious  to  some 
unexpressed  intent  or  spirit  supposed  to  pervade  the  consti- 
tution; he  Wit st  point  out  the  specific  provision  or  provisions 
of  tliat  instrument  transgressed.  To  the  same  eifect  see 
Denver  v.  Knowles^  17  Colo.  204. 

"The  right  of  the  judiciary  to  declare  a  statute  void  and 
to  arrest  its  ex€*cution  is  one  which,  in  the  opinion  of  the 
court,  is  coupled  with  a  responsibility  so  grave  that  it  is 
never  to  be  exercised  except  in  vei^'  clear  cases.  One  depart- 
ment of  the  government  is  bound  to  presume  that  another 
has  acted  rightly.  The  jmrfy  who  wishes  us  to  pronounce  a 
law  unconstitutional  takes  upon  himself  the  burden  of  prov- 
ing beyond  a  doubt  that  it  is  so."  ( Erie  R.  R.  Co.  v.  Casey, 
26  Pa.  St.  287;  Powell  v.  Com.,  114  Pa.  St.  270.) 

'^It  has  been  truly  said  that  the  presumption  is  in  favor  of 
every  legislative  a(*t,  and  the  whole  burden  of  proof  lies  on 
him  who  denies  its  constitutiimality.'^  (Marshall,  C.  J.,  in 
Brown  y.  Maryland,  12  Wheat..  43(5.) 

"It  is  but  a  deeent  respect  due  to  the  wisdom,  the  integrity 
and  the  patriotism  of  the  legislative  body  by  which  a  law  is 
passed,  to  presume  in  favor  of  its  validity,  until  its  violation 
of  the  constituti(m  is  proved  beyond  all  reasonable  doubt.''' 
(Ogden  v.  Saunders,  12  Wheat.  270.) 

"Only  when  it  violates  the  constitution  clearly,  palpably, 
plainly,  and  in  such  manner  as  to  leave  no  doubt  or  hesitation 
in  our  minds.'''     (Shatyless  v.  Mayor,  59  Am.  Dec.  782.) 

"  Every  statute  is  presumed  to  be  constitutional.  The  courts 
ought  not  to  de<tlare  one  to  be  unconstitutional  unless  it  is 
clearly  so.  If  there  is  doubt,  the  expressed  will  of  the  legis- 
lature should  })e  sustained.''     ( Munn  v.  Illinois,  94  U .  S.  126.) 

To  the  same  effect  and  approving  the  above  language  are  the 
following:     State  v.  Coal  Co.,  3(5  W.  Va.  835-838;  Penn.  R.  R. 
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V.  Rihlet,  66  Pa.  St.  164;  University  v.  Barnard,  57  Cal.  612; 
Sinking  Fund  Cases,  99  U.  S.  71S;  Sfaf^  v.  Ah  Chew,  40  Am. 
Rep.  490;  Fletcher  v.  Peck,  6  Cranch.  87;  Ah  Lint  v.  Terri- 
tory, 1  Wash.  St.  ir)9;  State  v.Addington,  11  Mo.  110;  State 
V.  iMughlin,  75  Mo.  147;  Hmnes  v.  Railway,  82  Mo.  230-232; 
L^^p  V.  Railiray,  58  Ark.  414-415;  Xewland  v.  Marsh,  19  III. 
385. 

III.  That  the  law  may  seem  unreasonable,  oppressive  or 
absurd,  or  that  there  may  be  objeetions  to  its  poliey  or  expedi- 
ency, is  not  suffieient  to  justify  its  judicial  repeal.  These  are 
matters  for  which  the  legislature  must-  shortly  answer  to  its 
constituents  who  can  correct  them.  It  must  be  in  direct  con- 
flict with  some  expressed  prohibition  of  the  constitution. 
{Mayor  of  New  York  v.  Miln,  11  Pet.  138;  Cooley  on  Const. 
Lim.  164;  Nathan  v.  Alattama,  8  How.  73;  Passenger  Gases,  1 
How.  287,  402;  Shari)less  y.  Mayor,  21  Pa.  St.  147,  161-2; 
Patterson  v.  Yaha,  13  Cal.  175-172;  Leonard  v.  Wiseman,  31 
Md.  201;  Com,  y.  Mc  Williams,  U  Pa.  St.  61-70;  Davis  w 
State,  3  Lea.  376;  Varrick  v.  Stnith,  5  Paige,  160;  Williams 
V.  Cotnmack,  27  Miss.  209;  Ah  Lim  v.  Territory,  1  Wash.  St. 
162;   People  v.  Oillson,  109  N.  Y.  406.) 

IV.  Petitioner  s  First  Contention:  Petitioner  asserts  that 
the  Nevada  eight -hour  law  violates  section  1  of  article  I  of 
the  constitution  of  the  State  of  Nevada.  The  provision 
which  he  alleges  is  violated  is  similar  to  that  found  in  the 
constitutions  of  various  states  which  have  upheld  laws  regu- 
lating the  hours  of  employment.  For  the  purpose  of  making 
a  single  comparison  we  will  place  the  article  of  the  Nevada 
constitution,  which  is  said  to  be  violated,  side  by  side  with  an 
article  in  the  I'tah  constitution: 

Nevada  Constitution.  Utah  Constitution. 

Section  I  of  Article  I:    "All   men  Seetion  1  of  Article  I:    "All    men 

are,  by  nature,  free  and  e<|ual,  and  have    the    inherent   and    inalienable 

have     certain      inalienable      rights,  right  to  enjoy  and  defend  their  lives 

among  which  are  those  of  enjoying  and    liberty,    and    to    ac(|uire    and 

and    defending     life     and     liberty;  jjossess  and  protect  property,"  etc. 

acquiring,  po8.sesHing  and  protecting  ' 
))roperty  and  pursuing  and  oi)taining 
safety  and  happiness." 

There  are  several  sections  also  in  the  constitution  of  the 
United  States  which  manifestly  mean  the  same  as  that  found 
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in  the  deelaration  of  rights  of  the  Nevada  constitution,  among 
which  are  as  follows: 

Article  I,  Section  10:  '^No  state  shall  =i'  *  *  pass  any 
bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  o))li- 
gation  of  contracts,  or  grant  any  title  of  nobility." 

Article  IV:  '^The  citizens  of  each  state  shall  be  entitled 
to  all  of  the  privileges  and  immunities  of  the  citizens  of  the 
several  states." 

Article  V  of  the  Amendments  to  the  Constitution:  "*  *  * 
Nor  be  deprived  of  life,  lil)erty,  or  property,  without  due  pro- 
cess of  law;  nor  shall  private  property  be  taken  for  public 
use,  without  just  compensation." 

Article  XIV  of  the  Amendments,  Section  1 :  '**  *'  * 
No  st4ite  shall  nuike  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States; 
nor  shall  any  state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law;  nor  deny  to  any  per- 
son within  its  jurisdiction  equal  protection  of  the  laws." 

V.  (V)uns(*l  for  petitioner  in  his  argument  has  not  pointed 
out  any  provision  of  the  constitution  of  this  state  which  has 
been  violated,  but  his  theory  is,  that  the  language  found  in 
article  I,  section  1  thereof,  by  inference,  is  a  limitation  upon 
the  legislature,  and  therefore  the  legislature  is  powerless  to 
enact  any  law  wliich  would  ])revent  men  from  contracting 
with  one  another  concerning  the  hours  of  labor,  although  in 
the  argument  of  both  counsel  for  the  petitioner  it  was 
admitted  that  the  legislature  had  power  to  step  in  and  pi^e- 
vent  men  from  being  exposed  to  unusual  dangers,  and  as  an 
example  thereof  they  cited  that  the  legislature  of  this  state 
had  compelled  mining  companies  to  provide  a  top  or  cover 
for  cages  to  prevent  rocks  which  might  fall  down  the  shaft- 
way  from  striking  and  killing  the  miner  in  a  cage.  This 
admission  upon  tlie  part  of  both  of  the  eminent  gentlemen, 
attacking  the  validity  of  tlie  law,  in  itself  destroys  the  entire 
force  of  their  contentions,  wholly  and  entirely,  with  respect 
to* the  right  of  the  legislature  to  enact  the  law  in  question, 
which  is  obviously  to  protect  the  liealtli  and  safety  of  men 
working  in  mines  and  smelters. 

It  is  certainly  inconsistent  and  absurd  to  hold  that  a  law 
is  constitutional  requiring  a  cage  to  l)e  so  ecjuipped  with  a 
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cover  for  the  purpose  of  protecting  the  individuals  against 
those  oeeurrenees  which  would  produce  instant  death,  and  at 
the  same  time  to  hold  that  a  law^  is  unconstitutional  which 
protects  the  very  same  class  of  individuals  from  a  more  slow, 
])ut  nevertheless  just  as  sure,  agency  of  death  as  the  falling 
of  rocks  and  other  missiles  upon  them.  Is  he  less  guilty  of 
nuirder  who  periodically  administers  a  small  dose  of  i)oison, 
which  will  in  due  time  kill  the  victim,  than  he  who  adminis- 
ters a  lethal  dose  from  the  effects  of  which  the  victim  imme- 
diately dies?  Is  it  possible  that  the  state  has  power  to 
prevent  the  thing  which  would  produce  instant  death  to  the 
individual,  and  is  powerless  to  ])revent  all  the  things  that 
operate  to  impair  his  physical  power,  incapacitate  him  from 
earning  a  living,  and  prematurely  produce  death,  or,  owiitg 
to  a  weakened  conditicm  from  being  in  contact  at  too  long 
periods  of  time  with  noxious  conditions,  be  so  enfeebled  as 
not  to  be  able  to  sufficiently  look  out  for  his  own  safety,  or 
the  safety  of  others  w^ho  might  be  dependent  upon  his  vigi: 
lancet  Is  it  possible  that  the  state  in  one  instance  can  enact 
a  law  preventing  one  from  causing  the  instant  death  of  his 
employee,  but  that  it  must  be  silent,  helpless  and  impotent 
when  it  conies  to  i)rotecting  that  person  from  the  same 
employer  who  keeps  his  helpless  victim  in  a  place  so  long 
each  dav  that  his  svstem  becomes  inoculated  and  filled  with 
the  germs  of  disease,  which  i)rematurely  produce  death  as 
certainly  as  the  more  direct  and  violent  cause? 

VI.  On  the  subject  of  polic^e  powers  this  court  has  said: 
'^Whatever  differences  of  opinion  may  exist  as  to  the  extent 
and  boundaries  of  the  police  power,  and  however  difficult  it 
mav  be  to  render  a  satisfactorv  definition  of  it,  there  seems 
to  be  no  doubt  that  it  does  extend  to  the  in*ote(*tion  of  the 
lives,  health  and  proi)erty  of  the  citizen  and  to  the  preserva- 
tion of  good  order  and  the  public  morals.  The  legislature 
(»annot,  by  any  contract,  divest  itself  of  the  power  to  provide 
for  these  obj(*cts.  They  belong  emphatically  to  that  class  of 
objects  which  demand  the  application  of  the  maxim,  * Sahts 
populi  Huprptuit  est  hx^ ;  and  they  are  to  be  attained  and  pro- 
vided for  by  such  appropriate  means  as  the  legislative  discre- 
tion may  devise.  That  discretion  may  be  no  more  bargained 
away  than  the  power  itself.     All  rights  an*  held  subject  to 
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the  police  power  of  the  state.  If  the  pubHe  safetj'  or  the 
public  morals  re(]uire  the  discontinuance  of  any  manufacture 
or  traffic,  tlie  hand  of  the  lej^islatui-e  cannot  be  stayed  from 
providing  for  its  discontinuance  by  an  incidental  inconve- 
nience which  individuals  or  corporations  may  suffer."  {In 
the  Matffr  of  the  Application  of  W.  L.Wat  lore  v.  The  Maifor 
and  at II  Council  of  Ueno.) 

"All  authorities  agree  that  the  constitution  presupposes 
the  existence  of  the  police  power  and  is  to  be  construed  with 
reference  to  that  fact."  (  Village  of  Carthage  v.  Frederick, 
122  N.  Y.  27:^) 

Mr.  Sedgwick,  in  his  work  on  (Constitutional  Law,  says: 
"That  the  clause  providing  the  taking  of  property  without 
(•ompensation  is  not  intended  as  a  limitation  of  the  exercise 
of  the  p<)li(*e  powers,  which  are  necessary  to  the  tranquillity 
of  every  well-ordered  community,  nor  of  the  general  pmver 
over  private  property,  which  is  ne<*-essary  for  the  orderly 
existence  of  all  governments.  It  has  always  been  held  that 
the  legislature  may  make  police  regulations,  although  they 
may  interfere  with  the  full  enjoyment  of  private  property, 
and  though  no  compensati(m  is  given."  (Sedgwick  on  Statu- 
tory Const.  Law,  4*M.) 

A  recent  writer  on  limitations  of  the  police  power  says: 
"  Where  the  letter  of  the  constitution  would  prohibit  police 
regulations,  which  by  all  the  principles  of  constitutional 
government  have  been  recognized  as  beneficial  and  pennift- 
sihle  restrictions  upon  the  individual  liberty  of  action,  such 
regulations  will  be  upheld  by  the  (»ourts  on  the  grounds  that 
the  framers  of  the  constitution  could  not  possibly  have 
intended  to  deprive  the  government  of  so  salutarj^  a  power, 
and  hence  the  spirit  of  the  constitution  permits  su(».h  legisla- 
ti(m,  although  a  strict  construction  of  the  letter  prohibits." 
(Tiedeman's  Limitations  of  Police  Powers,  12,  cited  and 
approved  in  Village  of  Carthage  y.  Frederick^  122  N:  Y.  274.) 

"The  police  powers  comprehend  all  those  laws  of  internal 
regulation  necessary  to  secure  pea(*e,  good  order,  health  and 
comforts  of  society."  {Ejr  Parte  Schrader,  33  Cal.  279;  Beer 
Co,  v.  Mass.,  974  U.  S.  2.1.) 

"The  police  power  of  a  state  extends  to  the  protection  of 
the  lives,  health  and  property  of  the  ('itizen,  and  to  the  pres- 
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ervation  of  good  order  and  public  morals.''  ( Boyd  v.  ^1  /r/- 
ham^,  94  U.  S.  G45.) 

"State  laws  may  impose  reasonable  police  regulations  for 
the  protection  of  markets  against  a  sale  of  commodity  unfit 
for  commerce."  (State  v.  FoHdick,  21  La.  Ann.  225G;  Fer- 
tilhhig  Co.  v.  Hyde  Park,  97  U.  S.  609.) 

Also  a  state  may  provide  a  law  prohibiting  the  manufac- 
ture or  sale  of  oleomargarine  and  similar  substances.  ( Butler 
V.  Chambers,  36  Minn.;  Powell  v.  Conmwmfealth,  114  Pa.  St. 
205;  Powell  v.  Pemi,  127  U.  S.  G78.) 

VI  I.  Much  stress  is  laid  by  counsel  on  the  fact  that  the 
eight -hour  provision  restrains  the  freedom  of  contra(*t,  and 
therefore  is  obnoxious  to  the  declaration  of  rights  found  in 
the  constitution  of  Nevada. 

C'Ounsers  interpretation  of  the  act  is  certainly  not  a  fair 
or  proper  one,  because  the  most  that  can  be  said  is,  that  it 
merely  limits  the  contract  of  the  operator  of  a  mine,  smelter, 
or  ore  reduction  works,  with  his  employee  to  work  in  any  of 
such  places  more  than  eight  hours  during  any  twenty -four 
hours.  It  leaves  him  free  to  hire  as  many  men  as  he  pleases 
to  continue  his  industry,  both  day  and  night,  every  day  in 
the  week,  month  and  year,  and  it  in  no  way  attempts  to 
interfere  with  the  rate  of  compensation.  {People  v.  Ijochner, 
76  N.  Y.  Supp.  401;  Esner  v.  Spaulding,  17  Nev.  289;  Holden 
V.  Hardy,  169  U.  S.  866.) 

Statutes  Relating  to  Hours  of  Tjabor:  Indiana  has  an 
eight-hour  statute  which  pertains  to  all  persons  except  those 
engaged  in  agricultural  or  domestic  labor.  (See  Rev.  Stats. 
1894,  p.  381.) 

Michigan  has  a  statute  making  ten  hours  a  legal  day's 
work.     (See  Howell's  Annotated  Stats.  1883.) 

VIII.  Georgia  has  a  stringent  law  providing  for  the  hours 
of  labor  in  cotton  mills.  The  provisions  of  this  act  extend 
only  to  certain  classes  of  employees.  (See  Acts  of  1889,  p. 
163.) 

Louisiana  has  a  statute  making  the  employment  of  street 
car  conductors  or  drivers  for  more  than  twelve  hours  unlaw^- 
ful.     The  law  is  very  stringent.     (See  Act  No.  90,  1886.) 

Maryland  has  a  statute  regulating  the  hours  of  labor  on 
street  railways  to  twelve  hours  per  day.     The  law  is  severe 
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ill  its  penalty  for  any  violation  thereof.  (See  Article  XXVII, 
Public  (general  Laws.) 

Arizona  has  an  eight -hour  law  extending  to  those 
employed  in  underground  mines  and  ore  reduction  works. 
Likewise  Montana  has  a  similar  law.  Also  a  large  number 
of  other  stat(*s  have  statutes  regulating  the  hours  of  labor 
between  the  employer  and  employee. 

Apparently  no  litigation  has  ever  arisen  under  the  laws  to 
which  reference  has  just  been  made.  It  appears  that  they 
have  been  accepted  and  accjuiesced  in  by  all  of  those  whom 
they  affected. 

IX.  Eight-Hour  Df^risious:  The  following  is  a  list  of 
cases  in  which  will  be  found  carefullv  (»onsidered  and  elabo- 
rate  opinions  })y  our  (*ourts  in  the  various  states:  Common- 
inalth  V.  Humilion  Mfu.  Co.,  120  Mass.  :JS;J;  Hohien  v.  Hardy 
(mining  case),  14  I'tah,  71,  46  Pac.  7r)();  State  v.  Hardy, 
(milling  case),  14  Utah,  JKJ,  46  Pac.  1107;  HoUhn  v.  Hardy, 
169  U.  S.  366;  ^Venham  v.  *S7r/f^  <)1  X.  W.  421;  t^tate  v. 
Ihirhanan,  70  Pac.  52;  (innmonnealih  v.  lleaity,  1.')  Pa.  Sup. 
V\.  ."),  opinion  beginning  on  p.  12;  People  v.  Lochner,  76  N. 
Y.  Supp.  ;J96;  Short  v.  HhIHou- lierk  d  Champion  M.  Co.,  20 
Utah,  20. 

While  the  foregoing  extracts  indicate  the  line  of  reas<m- 
ing  fimnd  in  the  eight -h<mr  decisions,  yet  we  earnestly 
recpiest  the  court  to  read  each  of  the  decisions,  for  the  reason 
that  all  of  the  objections  which  have  been  raised  against 
the  validity  of  the  act  in  ((uestion  have  been  fiilly  discussed 
by  the  courts  rendering  the  opinions,  and  the  contention 
made  by  the  state  in  the  case  at  bar  absolutely  upheld  and 
sustained. 

X.  Counsel  contends  that  employment  in  underground 
work  and  employment  in  aboveground  work  is  treating  of 
two  subjects.  He  evidently  mistakes  the  object  to  be  accom- 
plished by  the  law  in  (juestion.  This  question  has  been  fully 
discussed,  and  th(*  objection  of  counsel  is  fully  answer(»d  in 
the  case  of  h\r  Parte  Lirinyaton,  20  Xev.  282.  The  court 
said:  "An  act  fixing  the  time  for  the  opening  and  closing 
of  saloons  and  gaming  houses  (Stat.  1889,  71),  is  not  repug- 
nant to  the  constitutional  provision  that  each  act  shall 
embrace    but    one  subject,  and   matter    properly   eonnected 
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therewith,  which  subject  shall  be  briefly  expressed  in  the 
title." 

The  title  of  the  act  in  question  might  be  changed  so  as  to 
fit  the  act  under  consideration  very  easily.  The  object  to  be 
attained  by  the  law  under  consideration  in  Ejt  Parte  Uving- 
ston^  was  to  promote  the  public  morals,  and  therefore,  in 
the  judgment  of  the  legislature,  it  was  necessary  to  legis- 
late upon  those  things  which  tended  to  prevent  the  existence 
of  good  morals  in  the  community.  The  legislature  judged 
that  the  closing  of  saloons  and  the  closing  of  gambling 
houses  during  certain  hours  would  promote  this  end.  Of 
course,  a  saloon  might  be  run  and  managed  by  one  indi- 
vidual, and  he  might  not  have  anything  to  do  with  a  gam- 
bling house;  likewise  the  man  running  a  gambling  house 
might  not  have  any  saloon  in  connection  therewith,  and  the 
business  might  be  absolutely  separate,  but,  as  the  end  to  be 
accomplished  was  for  the  purpose  of  promoting  public 
morals,  the  legislature  embraced  those  su})jects  in  the  act 
that  would  bring  about  the  end  sought. 

Xr.  The  object  of  the  law  under  consideration  is  to  pro- 
tect the  health  and  safety  of  the  workman,  and  the  legislature 
has  judged  that  his  work,  prolonged  beyond  certain  hours  in 
the  industries  mentioned  in  the  act,  is  detrimental  to  his 
health,  and  by  curtailing  it  to  eight  hours  per  day  the  gen- 
eral health  and  safety  would  be  promoted,  so  that  it  is  abso- 
lutely clear  that  but  one  subject  is  legislated  upon  in  the  act. 

In  the  case  of  Wenham  v.  t^iaie,  91  N.  W.  420,  the  court 
held  that:  "The  act  of  the  legislature,  approved  March  8, 
1899,  to  regulate  and  limit  the  hours  of  employment  of 
females  in  manufacturing,  mechanical  and  mercantile  estab- 
lishments, hospitals  and  restaurants,  to  provide  for  its 
enforcement  and  a  penalty  for  its  violation,  contains  but 
one  subject,  and  its  terms  are  no  broader  than  the  title  in 
which  its  subject  is  clearly  expressed.'* 

To  the  same  effect  see  Ahell  v.  Ghtrle^  64  C-al.  226. 

Counsel  in  his  argument  stated  that  there  was  nothing  in 
the  act  which  shows  that  it  is  a  health  regulation.  This  is 
not  necessary,  and,  really,  in  none  of  the  acts  that  have  been 
held  constitutional,  was  there  any  statement  labeling  it  a 
health    or   safety    provision.      Long   preambles  which  were 
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characteristic  of  legislative  enactments  in  England,  and  for 
a  while  resorted  to  in  the  earlv  historv  of  the  older  states, 
have  long  ago  been  discontinued,  and  now  really  no  legis- 
lature in  the  United  States  prefaces  a  bill,  which  it  is  about 
to  enact  into  a  law,  by  a  preamble.  It  will  suffice,  however, 
to  say,  that  in  this  st^te  there  is  an  act  the  title  of  which  is 
"An  act  to  provide  for  the  taking  care  of  the  insane  of  the 
State  of  Nevada,"  and  w^hich  was  upheld  as  being  constitu- 
tional by  the  court,  and  broad  enough  to  allow  the  construc- 
tion of  an  asylum,  as  well  as  proceedings  by  which  the  money 
for  its  cost  should  be  obtained. 

What  were  the  obje<*ts  of  this  act?  They  are  necessarily 
expressed  in  the  law,  and  a  glance  is  sufficient  to  show  that 
the  ()l)ject  to  be  attained  was  first  to  provide  for  the  physical 
wants  of  these  helpless  individuals,  to  prevent  them  from 
injuring  themselves  or  their  property,  and  also  to  prevent 
them  from  injuring  others  and  their  property.  If  counsel's 
ol)jectiou  would  be  well  taken  because  these  objects  are  not 
stated  in  some  preamble,  or  in  some  other  manner,  then  the 
law  should  be  held  invalid,  but  such  an  absurd  contention,  in 
the  light  of  modern  methods  of  legislation,  comes  too  late  to  be 
given  any  attention.  Courts,  legislatures,  and  the  public  are 
presumed  to  have  knowledge  of  the  common  affairs  of  life, 
and  have  arisen  to  such  intelligence  that  preambles  are  no 
longer  required  or  used. 

XII.  Eminent  Domain:  In  this  state  the  business  of 
mining  and  reducing  ores  containing  the  precious  metals 
has  been  declared  for  the  "public  use."  On  its  behalf  the 
right  of  "eminent  domain''  has  been  asserted.  It  would  be 
strange,  indeed,  if  the  state  could  take  private  property  from 
its  rightful  owners  for  the  benefit  of  mining  and  milling,  in 
utter  disregard  of  that  sacred  right  of  personal  contract  of 
which  we  have  heard  so  nmch  in  this  case,  and  still  be  power- 
less to  regulate  the  })usiness  in  such  manner  as  to  protect  the 
Ileal th  and  the  lives  of  the  vvorkingmen  employed.  (Comp. 
Ijaws,  sec.  288;  Dayton  Mining  Co.  v.  i^eairell,  11  Nev.  894; 
Orerman  M.  Co.  v.  Corcoran,  15  Nev.  148;  also  separate  opin- 
ions by  Judges  Bartlet  and  Miner  in  the  case  of  kSfate  v.  Holden, 
14  Utah,  71-96,  the  opinion  referred  to  appearing  on  the 
latter  page.) 
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XIII.  The  authorities  which  counsel  for  petitioner  has 
cited  cannot  be  of  any  ^reat  weight  in  enlightening  this 
court,  inasmuch  as  the  statute  related  to  other  matters,  and 
had  other  objects  to  be  attained  than  the  preservation  of  the 
health  and  safety  of  workmen. 

It  has  been  said  that  the  opinion  of  the  court  must  always 
be  read  in  connecticm  with  the  facts  upon  which  it  was  based. 
(Doyle  V.  Ins.  Co.,  94  V.  S.  088;  Ins.  Co.  v.  Morse,  20  Wall. 
456.) 

It  has  also  been  intimated  by  counsel  that  the  state  should 
show  some  affirmative  provision  in  the  constitution  authoriz- 
ing the  act  in  question.  This  certainly  is  an  exceedingly 
en'oneous  notion  of  our  form  of  government.  It  has  been 
said  '*an  express  enumeration  of  legislative  powers  is  not  an 
exclusion  of  others  not  named,  unless  accompanied  by  neg- 
ative terms."     {Ex  Parte  McCarfy,  29  Cal.  396.) 

Also,  "Whatever  is  not  expressly  denied  to  the  legislative 
power  is  possessed  by  it."     (Page  v.  Allen,  15  Pa.  St.  338.) 

A  close  perusal  of  the  principles  of  constitutional  law  will 
convince  anv  student  that  this  is  the  rule  of  law,  namelv. 
the  legislature  being  invested  with  complete  power  for  all 
purposes  of  civil  government,  and  the  state  constitution 
being  merely  a  limitation  on  that  power,  the  court  will  look 
into  it,  not  to  see  if  the  enactment  in  (luestion  is  authorized, 
but  only  to  see  if  it  is  prohibited.  A  search  all  through  the 
constitution  of  Nevada  will  not  disclose  any  inhi))ition  to 
legislation  of  the  kind  under  discussion,  either  in  terms  or 
by  any  reasonable  inference. 

This  court  has  said:  "The  state  legislature  possesses  leg- 
islative power  unlimited  except  by  the  federal  constitution 
and  such  restrictions  as  are  expressly  pla<*ed  upon  it  l)y  the 
state  constitution;  it  is  within  the  sphere  of  legislation  the 
exponent  of  the  popular  will,  endowed  with  all  the  power  in 
this  respect  which  the  people  themselves  possessed  at  the  time 
of  the  adoption  of  the  ccmstitution.  The  power  to  make  the 
law  must  necessarily  carry  with  it  tlje  right  to  judge  of  its 
expedien(*y  and  justi<*e.''     (dibson  v.  Mason,  5  Nev.  284.) 

F.  M.  Hnf faker,  for  Petitioner,  in  reply: 

I.     Counsel  neither  in  their  oral  arguments,  nor  in  their 
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brief,  seem  to  distinguish  between  police  power,  aud  the 
scope  of  the  power.  It  has  been  said  that  "  Police  power,  in 
its  broadest  acceptation,  means  the  general  power  of  a  gov- 
ernment to  preserve  and  promote  the  pu])lic  welfare  even  at 
the  expense  of  private  right."  This  is  not  a  definition  of  the 
power,  but  a  statement  of  its  scope.  It  seems  clear  that  the 
statute  at  bar  does  not  come  within  this  scope,  for  it  does 
not  in  any  sense  '*  preserve  or  promote  the  public  welfare." 

Again,  in  State  v.  ^fhss^ssippi\  101  U.  S.  814,  the  court 
said:  "Many  attempts  have  been  made  by  this  court  and 
elsewhere  to  define  the  police  power,  but  never  with  entire 
success.  It  is  always  easier  to  determine  whether  a  particu- 
lar case  comes  within  the  general  scope  of  the  power,  than  to 
give  an  abstract  definition  of  the  power  itself."  And  Shaw, 
(■.  J.,  in  Com.  v.  Alger,  7  Cush.  (Mass.)  8.1,  speaking  of  the 
scope  of  the  police  power,  illustrates  by  saying:  "Such  are 
the  laws  to  prohibit  warehouses  from  being  used  for  the  stor- 
age of  gunpowder  near  habitations  and  highways;  to  restrain 
the  height  to  which  wooden  buildings  may  be  erected  in  popu- 
lous neighborhoods,  and  re(|uire  them  to  be  covered  with 
slate  or  other  incombustible  material;  to  prohibit  buildings 
fnmi  being  used  as  hospitals  for  contagious  diseases  or  for 
carrying  on  noxious  or  offensive  trades;  to  prohibit  the  rais- 
ing of  a  dam  and  causing  stagnant  water  to  spread  over 
meaclows  near  inhabited  villages,  thereby  causing  noxious 
exhalations  injurious  to  health  and  dangerous  to  life." 

II.  If  the  subject  of  the  act  of  February  28,  1903,  were 
within  the  police  power  of  the  state,  under  our  present  con- 
stitution it  could  not  be  sustained,  being  special  legislation, 
contrary  to  section  20  of  article  IV.  The  subject  of  this  a(*t 
is  the  hours  that  shall  constitute  a  day's  work,  w^hen  the 
legislature  could  have  simply  said,  eight  hours  shall  consti- 
tute a  day  for  employees.  Then  the  (piestion  would  occur, 
would  not  the  legislature  have  to  follow  the  same  course  it 
does  in  fixing  the  rate  of  interest,  when  it  says  when  there 
is  no  express  contract  fixing  a  different  rate,  the  rate  shall 
be  seven  per  cent  (Stats.  1887,  82),  and  say:  Eight  hours 
shall  constitute  a  dav  for  emplovees  in  the  absence  of  any 
contract  to  the  contrary?  The  very  language  of  the  interest 
statute,  which    is  admittedly  wilhin  the  police  power,  indi- 
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(?ates  that  in  1887  the  people,  by  their  legislature,  recognized 
the  limitations  of  the  constitution  upon  their  power  to 
interfere  with  the  right  of  private  contract. 

If  hours,  to  constitute  a  day's  work,  is  a  sulgect  within 
the  police  power  of  the  state,  for  any  purpose,  then  it  must 
1)0  for  all  purposes,  and  under  section  20  of  article  IV  must 
he  regulated  by  a  general  law.  Counsel  argue  that  section 
20  does  not  apply  to  the  police  power  of  the  state,  because, 
as  I  understand  them,  police  legislation  must  necessarilj'  be 
special.  I  differ  from  them  in  toto  on  this  proposition,  for 
it  is  contrary  to  tlie  reading  of  our  ccmstitution.  Coimsel 
make  no  distinction  in  analyzing  this  statute,  but  treat  it  as 
a  whole,  when  it  is  evident  it  does  not  only  say  eight  hours 
shall  constitute  a  day's  work,  but  steps  to  another  subject 
and  says  that  contracts  for  more  hours  shall  not  be  mad^, 
and  when  it  comes  to  the  crime  of  the  matter,  says  it  shall  be 
a  misdemeanor  to  contract  for  more  liours  of  work,  whether 
any  work  should  be  done  under  the  contract  or  not,  and  a 
misdemeanor  for  working  under  the  contract.  Has  the  legis- 
lature power  to  legislate  thus?  If  not,  the  statute  cannot 
stand,  under  section  17  of  article  IV. 

Every  objection,  therefore,  to  this  act  made  by  petitioner, 
is  well  taken. 

III.  P^or  the  purpose  of  ascertaining  whether  the  ac^t  at 
bar  is  within  or  without  the  limitations  of  the  constituti(m, 
this  court  has  well  said  In  re  Wallace  v.  The  .}fayor  and  City 
Connril  of  the  (Jiff/  of  Reno:  "  Whatever  differences  of  opinion 
may  exist  as  to  the  extent  and  boundaries  of  the  police 
power,  and  however  dif!lcult  it  may  be  to  render  a  satisfac- 
tory definition  of  it,  there  seems  to  be  no  doubt  that  it  does 
extend  to  the  protection  of  the  lives,  health  and  property  of 
the  citizen,  and  to  the  preservation  of  good  order  and  the 
public  morals."  This  was  said  in  a  litiuor  license  case,  but, 
as  a  general  proposition,  the  principle  announ(»ed  is  corre(?t. 
But  it  is  clear  that  the  ac't  involved  is  not  of  this  class. 
('Ounsel  in  their  brief  mainly  discuss  everything  under  what 
is  admittedly  within  the  police  power  of  a  state — subje(!ts 
relating  to  general  regulations  of  pernicious  trades,  unwhole- 
some manufacture  of  food  and  drink,  insane  and  other  per- 
sons uTul(M'  legal  disabilit}^  and  then  say  making  eight  hours 
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a  day's  work  is  of  the  same  class  as  requiring  mine  owners 
to  provide  safety  cages  for  their  employees,  to  prove  which 
they  cite  Esserw.  SpanUUng,  17  Nev.  289.  The  remainder  of 
their  citations  are  about  as  applicable. 

Alfred  Chart z,  amicus  curia : 

I.  The  state's  brief  contends  that  a  statute  can  only  be 
declared  unconstitutional  where  specific  restrictions  upon  the 
power  of  the  legislature  can  be  pointed  out. 

The  declaration  of  rights  in  the  constitution  of  the  State 
of  Nevada,  and  the  fourteenth  amendment  to  the  constitution 
of  the  United  States  are  hereby  pointed  out  as  specific 
restrictions  upon  the  power  of  the  legislature  to  pass  the 
law  in  question. 

At  page  17  of  the  state's  brief,  the  reasoning  therein  with 
reference  to  Low  v.  Printing  Co.  is  peculiarly  applicable  to 
this  case.  The  Nebraska  case  is  admitted  to  be  imconsti- 
tutional,  because  it  excepted  those  engaged  in  farming  and 
domestic  labor,  and  the  brief  emphasizes  the  fact  by  underscor- 
ing the  words.  Farming  and  domestic  labor  are  believed  to 
be  healthy  occupations,  and  might  well  be  excluded  as  not 
coming  under  the  police  power.  Then  the  brief  argues  that 
it  was  wrong  to  exclude  farm  laborers  and  domestic  labor 
from  the  operation  of  the  act  and  not  exclude  landscape 
gardeners.  In  Boston  they  call  farmers  landscape  gardeners, 
and  in  Nevada  we  call  them  all  ranchers.  However,  the  gist 
of  the  argument  is  that  the  Nebraska  act  was  unconstitutional 
because  included  within  the  provisions  of  the  act  were 
em])loyments  which  were  healthy  according  to  common 
knowledge.  In  para  materia,  it  is  here  submitted  that  if  the 
act  in  question  includes  employments  that  are  of  common 
knowledge  healthy  and  safe — as  employment  goes  generally — 
it  is  also  unconstitutional.  It  is  furtlier  submitted  that 
plowing,  shoveling  and  scraping  tailings  into  tanks  contain- 
ing cyanide  solutions  is  just  as  healthy  an  employment  as 
digging  ditches  through  swamps  on  a  ranch,  or  running 
threshing  mac^hincs,  or  breaking  colts,  or  driving  young 
mules,  or  anv  other  kind  of  farm  labor. 

The  a(*t  is  unconstitutional  because  it  is  in  contravention 
of  article  IV,  sec^tion  21,  of  tlie  ccmstitution  of  the  State  of 


Jail.  1904]  Ex  Parte  Boyoe.  325 

Argument  for  Petitioner. 

Nevada,  in  that  it  is  not  uniform  and  general  in  its  application. 

"  It  is  not  eonipetent  to  single  out  certain  industries  and 
impose  upon  them  certain  restrictions  with  reference  to  the 
hours  of  labor  of  their  employees,  from  which  other  employers 
of  labor  are  exempt."  (hi  re  Eight-Hour  Law,  21  Colo.  29; 
In  re  Morgan,  58  Pac.  1071,  cited  in  state's  brief;  Am.  Digest, 
Century  ed.  vol.  X,  p.  2079,  sec.  G^yG.) 

The  act  is  unconstitutional  because  it  is  in  contravention 
of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  section  1,  and  also  the  fifth  amendment. 
(Am.  &  Eng.  Ency.  of  Law,  2d  ed.  vol.  X,  p.  298,  subd.  3; 
In  the  Matter  of  Jacoha,  98  N.  Y.  98;  33  Hun,  N.  Y.  374; 
Ritchie  v.  People,  155  111.  98.) 

The  act  is  unconstitutional  as  being  in  contravention  of 
article  I,  section  1,  of  the  constitution  of  the  State  of  Nevada, 
and  of  the  fifth  and  fourteenth  amendments  to  the  constitu- 
tion of  the  United  States.  "The  privileges  and  immunities 
referred  to  in  the  fourteenth  amendment  are  all  those  rights 
which  are  fundamental  and  belong  to  all  citizens  of  free 
governments."  (ISlaughter-IIouse  Case,  16  Wall.  (U.  S.)  36; 
In  re  Tihurrio  Parrott,  6  Sawy.  (U.  S.)  349.) 

It  includes  the  right  to  labor  and  to  pursue  any  lawful 
employment  in  any  manner,  and  to  make  lawful  contracts. 
(Ency.  of  Law,  vol.  VI,  p.  966,  note  6;  The  Stocl'tmi  Lanndrg 
Cases,  26  Fed.  Rep.  611 ;  In  re  Tiburcio  Parrott,  6  Sawy.  349; 
In  re  Grice,  79  Fed.  627;  Matter  of  Jacobs,  98  N.  Y.  98;  IState 
V.  Fire  Creek  Coal  Co..  33  W.  Va.  188,  and  titate  v.  iiooihvill, 
33  W.  Va.  179,  in  which  the  c>ourt  says:  "A  person  living 
under  the  protection  of  this  government  has  the  right  to 
adopt  and  follow  any  lawful  industrial  pursuit  not  injurious 
to  the  community,  which  he  may  see  fit.  And,  as  incident 
to  this,  is  the  right  to  labor  and  employ  labor,  make  (con- 
tracts in  respect  thereto,  upon  sucih  terms  as  mjiy  be  agreed 
upon  by  the  parties."  {In  re  Eight- Hour  Law,  21  Col.  29; 
Loir  v.  Rees  Printing  Co.,  41  Neb.  127;  Ex  Parte  Kubach,  85 
Cal.  274;  People  v.  Warren,  11  Ilun,  (N.  Y.)  120;  Wheeling 
Bridge  and  Terminal  Co.  v.  Oilmorf,  8  Ohio  Cir.  Ct.  G^yH-, 
Am.  Dig.  Century  ed.  p.  2247,  where  many  authorities  on  the 
several  questions  are  collated;  People  v.  Orange  County  Road 
Construction  Co.,  N.  E.  129;  Cleveland  v.  Cletueuts  P>r<>s.  Co. 
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(Ohio)  ol)  L.  K.  A.  77."):  C^ooley  on  Constitutional  Limita- 
tions, (juoted  in  Ejt  Parte  Kuharh;  HTy  Cal.  276;  Magna 
Charta,  c.  28.) 

One  of  counsel  for  the  state,  in  his  oral  argument, 
attempted  to  apologize  for  the  decision  in  the  Morgan  ease  (58 
Pac.  1071 ),  by  claiming  that  the  decision  was  born  of  pique. 
Just  think  of  the  Supreme  Court  of  Colorado  being  influenced 
by  feeling  against  an  attorney  in  deciding  a  case  involving 
the  rights  of  all  employers  and  employees  in  the  state.  The 
explanation  is  uni(|ue. 

II.  Counsel  in  their  brief  say  that  long  preambles  t-o  the 
introduction  of  an  act  have  gone  into  disuse.  They  have  not 
gone  into  disuse  where  they  are  yet  necessary.  Look  at  the 
little  preamble  in  the  water  law  of  190*].  In  the  act  in  ([ues- 
tion,  I  claim  that  a  in-eamble  would  not  only  have  ])een  emi- 
nently proper,  but  nec^essary.  The  ciuestion  of  whether 
employment  in  mines  and  reduction  works  in  Nevada  is 
unhealthy  and  dangerous  is  left  entirely  to  counsel  for  argu- 
ment. 

Arizona  and  Montana  have  eight -hour  laws,  as  counsel 
states,  but  he  does  not  set  them  side  by  side,  with  Utah  and 
Nevada,  and  he  leaves  (mt  C(>lorado's  eight -hour  law.  I 
don't  blame  him.  Counsel  also  fail  to  tell  the  court  that 
I*enrsylvania  has  a  constitutional  provision  covering  the 
l)oint  authorizing  the  legislature  to  pass  such  a  law  as  it 
passed. 

However,  eliminating  all  acts  which  are  not  exactly  like 
the  act  in  question,  and  eliminating  all  authority  not  based 
upon  suc'h  acts  as  the  act  in  question,  we  find  that  there  are 
but  three  alike  in  every  sul)stantial  particular,  and  those  are 
Utah,  Nevada  and  Colorado.  Tlie  people  of  Utah  solemnly 
granted  to  the  legislature  the  power  to  regulate  the  hours  of 
labor.  It  was  held  in  Utah  that,  the  people  having  granted 
the  legislature  that  right,  the  legislature  had  the  right  to 
exercise  it.  Worse  than  that,  the  people  said  the  legislature 
shall  pass  such  law.  In  Colorado  no  such  grant  of  civil  right 
was  ever  made,  and  no  sucih  grant  was  ever  made  in  Nevada. 
Colorado  and  Nevada,  therefore,  stand  on  exactly  the  same 
plane  of  right,  and  therefore  the  decision  of  the  Supreme 
Court  of  Colorado  is  the  only  authority  cited  applicable  to 
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the  case  from  all  its  viewpoints.  By  this  I  do  not  mean  that 
the  decisions  cited  for  petitioner  are  not  applicable  in  para 
materia,  and  as  authorities,  but  I  mean  from  every  point  of 
view  the  Colorado  decisions  fit,  dead  pat.  Not  only  that, 
but  one  in  a  "Battleborn  State"  and  the  other  a  "Centennial 
State,"  enjoying  practically  the  same  climate,  with  the  same 
kind  of  mining  work  as  their  paramount  industry,  and  using 
the  same  kind  of  machinery,  requiring  the  same  amount  of 
water  for  irrigation,  and  adopting  similar  law\s,  and  settled 
about  the  same  time,  and  both  sending  the  greatest  champions 
of  the  silver  cause  to  Congress,  as  the  attorney -general  says, 
"like  two  peas  in  a  pod."  Utah  enjoys  a  similar  climate  and 
conditions,  biit  is  working  under  a  different  constitution. 

It  may  be  argued  that  the  people  at  the  last  election 
indirectly  voted  for  the  passage  of  an  eight-hour  law.  This 
reminds  me:  In  Austin,  in  18G8,  a  waiter  asked  a  customer 
if  he  would  have  tea  or  coffee,  and  the  customer  asked  for 
coffee.  "You'll  take  tea;  there  is  no  coffee."  So  it  was 
with  our  last  election — the  people  had  to  take  tea. 

III.  The  cases  of  Commonwealth  v.  Hamilton  Mfg.  Co., 
120  Mas-s.  363;  Wenham  v.  ^7^^^*,  91  N.  W.  421;  i^tate  v. 
Buchanan,  70  Pac.  52;  Commonwealth  v.  Heatty,  15  Pa.  Sup. 
Ct.  5,  and  People  v.  Lorhner,  76  N.  Y.  Supp.  396  (all  others 
being  Utah  cases),  cited  by  counsel  as  beii)g  eight-hour  law 
decisions,  are  cases  based  upon  entirely  diflPerent  conditions 
as  to  employment,  climate  and  sex,  and  do  not  apply.  It  is 
notorious  that  in  the  east  women  and  children  have  worked 
up  to  human  endurance,  and  in  the  west  it  is  notorious  that 
men  have  enjoyed  pretty  much  their  own  way,  and  that 
right  now  they  are  seeking  and  begging  eniployment,  and 
enjoy  too  much  time  on  the  surface  within  which  to  recuper- 
ate their  bodies  and  expand  their  lungs.  We  are  thus 
invariably  driven  back  to  the  question  of  fact,  as  to  this  all- 
iniportaut  question  in  Nevada,  and  no  facts  are  before  the 
court  to  assist  it  in  its  judgment,  as  to  whether  the  law  can 
be  reasonably  upheld  as  a  police  regulation,  lying  dormant 
within  the  police  power  of  the  state. 

By  the  Court,  Talbot,  J.: 

Petitioner  was  arrested,  convicted,  and  sentenced  for  work- 
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iiig  ill  ail  uuder^rouiul  mine  more  than  eight  hours  in  one 
day,  contrary  to  the  provisions  of  an  act  passed  by  our  last 
h»gislature  which  provides: 

"Section  1.  The  period  of  employment  of  working  men 
in  all  underground  mines  or  workings  shall  he  eight  hours 
per  day,  except  in  cases  of  emergency  where  life  or  property 
is  in  imminent  danger. 

'*Se(\  2.  The  period  of  employment  of  working  men  in 
smelters  and  in  all  institutions  for  the  reduction  or  refining 
of  ores  or  metals  shall  be  eight  hours  per  day,  except  in 
cases  of  emergency  where  life  or  property  is  in  imminent 
danger. 

"  Sec.  3.  Any  pei*son  who  violates  either  of  the  preceding 
sections  of  this  act,  or  any  person,  corporation,  employer  or 
his  or  its  agent,  who  hires,  contracts  with,  or  causes  any 
person  to  work  in  an  underground  mine  or  otlier  under- 
ground workings,  or  any  smelter  or  any  other  institution  or 
place  for  the  reduction  or  refining  of  ores  or  metals  for  a 
period  of  time  longer  than  eight  hours  during  one  day  unless 
life  or  property  shall  be  in  imminent  danger  shall  be  guilty 
of  a  misdemeanor  and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  one  hundred  dollars,  nor 
more  than  hvo.  hundred  dollars,  or  imprisonment  in  the 
(H)unty  jail  not  more  than  six  months,  or  ])y  both  such  fine 
and  imprisonment. 

"Sec.  4.     This  act  shall  take  effect  sixtv  davs  from  and 

■  a. 

after  its  passage."     (Stats.  Ncv.  1903,  p.  33,  c.  10.) 

Upon  his  failure  to  pay  the  fine  of  $100  imposed,  he  was 
committed  to  the  caistody  of  the  sheriff.  lie  applies  to  this 
(^ourt  for  his  liberty,  and  on  his  behalf  it  is  urged  that  his 
conviction  is  void  because  the  statute  confiicts  with  section 
1  of  article  I  of  our  state  constitution,  whictli  declares  that 
'*all  men  are,  by  nature,  free  and  equal,  and  have  certain 
inalienable  rights,  among  which  are  those  of  enjoying  and 
defending  life  and  liberty;  acquiring,  possessing  and  protect- 
ing property,  and  pursuing  and  obtaining  safety  and  hap- 
])incss,"  and  that  the  act  is  inimical  to  the  fourteenth 
amendment  to  the  federal  constitution,  which  declares  that 
"no  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States; 
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nor  shall  anj-  state  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction,  the  e({\\a\  protection  of  its  laws.'' 

Although  the  constitutionality  of  this  eight -hour  law  is 
now  challenged  before  us  for  the  first  time,  and  questions  of 
much  interest  and  great  import  are  involved,  the  fundamental 
principles  which  govern  the  determination  of  its  validity  have 
heretofore  been  recognized  and  enunciated  by  this  court  and 
by  the  Supreme  Court  of  the  Tnited  States,  the  earthly  tri- 
bunals having  final  jurisdiction  in  this  conmionwealth:  and 
the  purpose,  force,  and  validity  of  similar  statutes  have  been 
<*arefully  considered  by  that  court  and  others  in  several 
states.  It  will  be  seen  that  the  a(*t  does  not  attempt  in  any 
way  to  regulate  the  amount  of  wages  which  an  employer 
shall  pay,  or  an  employee  receive,  for  services  by  the  day  or 
otherwise  performed.  The  language  f()r])ids  any  person  from 
working  in  underground  mines,  smelters,  or  mills  for  the 
reduction  of  ores  more  than  eight  hours  per  day,  and  the 
penalty  is  imposed  alike  on  the  man  who  labors  in  those 
places  longer  than  the  time  prescribed,  and  on  the  owner  who 
hires,  and  thereby  encourages  an  infraction  of  the  statute  by 
others  in  his  service.  If  he  worked  more  than  eight  hours 
in  his  own  mine,  he  would  be  subject  to  the  same  punish- 
ment as  the  man  wlio  labors  for  others,  and  the  eflPect  of  the 
statute  is  to  prevent  all  persons  from  working  in  the  places 
named  more  than  the  designated  number  of  hours.  The 
employer  is  not  re<iuired  to  pay  any  more  per  hour  for  the 
labor  or  vahie  he  rectnves  than  h(»  paid  X)revious  to  the  passage 
of  the  act.  He  mav  hire  as  manv  men  as  he  mav  choose,  and 
he  and  the  employee  are  as  free  to  fix  the  compensation  for 
services  performed  on  the  basis  of  their  actual  value  as  before. 
Hotli  are  prohibited  from  having  tlie  latter  work  more  than 
eight  hours  per  day  in  the  employments  affected,  but  if  loss, 
temporary  or  otherwise,  be  occasioned  by  this  curtailment  of 
labor,  it  is  apparent  that  the  statute  does  iu)t  require  it  to  be 
])orne  \)\  the  employer. 

Labor  properly  directed  creates  wealth,  and  all  honest  toil 
is  noble  and  commendable.  The  right  to  accjuire  and  hold 
property  guarantied  ))y  our  constitution  is  one  of  the  most 
essential  for  tlie  existence  and  hapi)iness-of  nian,  and  for  our 
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purposes  here  we  maj'  consider  it  to  be  the  cornerstone  in  the 
temple  of  our  liberties,  and  that  it  implies  and  includes  the 
r'l^ht  to  labor.  It  may  also  be  granted  that  labor,  the  poor 
man's  patrimony,  the  creator  of  wealth,  and  upon  which  all 
must  depend  for  sustenance,  is  the  highest  species  of  prop- 
erty, and  the  right  to  toil  is  as  sacred  and  secure  as  the 
millions  of  the  wealthy;  but  individual  rights,  however 
great,  are  subject  to  certain  limitations  necessary  for  the 
good  of  others  and  the  ('ommunity,  and  inherent  in  every 
well-regulated  government.  While  we  are  not  forgetful  of 
the  important  rights  and  constitutional  guaranties  of  the 
individual,  they  are,  at  the  most,  only  branches  of  the  com- 
mon tree,  while  the  welfare  of  the  state,  which  includes  the 
l)rotection  of  the  health  and  lives  of  the  people  in  their  vari- 
ous industrial  pursuits,  is  the  trunk,  without  which  the  tree 
could  not  stand  or  bear  fruit.  The  public  good  and  the 
health  of  a  considera})le  portion  of  our  population,  when 
placed  in  the  balance,  must  outweigh  and  turn  the  senile, 
regardless  of  slight  inconveniences  and  reasonable  restric- 
tions which  individuals  may  suflFer.  This  principle  is  of 
greater  importance  to  every  one  than  his  more  direct  per- 
sonal rights,  for,  without  the  prevalence  and  enforcement 
of  this  doctrine,  no  government  could  sustain  itself  and 
extend  protection  to  its  (citizens.  Broadly  speaking,  the 
right  to  acquire  and  hold  property,  which  presupposes  the 
one  to  labor  at  all  ordinary  pursuits,  is  subordinate  to  this 
greater  obligation  not  to  injure  others,  individually  or  col- 
lectively, and  to  contribute  and  aid  in  the  support  of  the 
government  in  all  its  legitimate  objects,  among  which  we  may 
(consider  the  protection  of  the  health  and  lives  of  that  large 
portion  of  tlie  people  in  this  state  who  delve  in  the  earth  in 
search  of  the  precious  metals  that  help  enrich  the  commerce 
of  the  world,  and  w^ho  there  and  in  the  smelters  and  ore 
i*edu(*.tion  works  come  in  conta(*>t  with  poisonous  minerals, 
and  breath  dust,  foul  air,  and  obnoxious  fumes  and  gases. 
In  this  connecition  it  sliould  be  remembered  that  the, statute 
applies  to  underground  mines,  and  not  to  placer  claims,  or 
to  men  working  in  the  open  above  the  surface.  That  a  large 
proportion  of  our  population  are  engaged  in  the  pursuits  in 
whi(^h  the  hours  of  labor  are  restricted  is  a  matter  of  sreneral 
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knowledge.  The  legislature  in  1875  declared  the  mining, 
milling,  and  smelting  of  ores  to  be  for  the  public  use,  and, 
when  neeessary  for  these  purposes,  authorized  the  taking  of 
private  property  by  way  of  eminent  domain.  (Oomp.  Laws, 
se(^  288.)  And  in  1887  they  declared  that  mining  was  the 
paramount  interest  of  the  state,  and  authorized  condemna- 
tion proceedings  for  its  promotion  in  certain  instances. 
(Comp.  Laws,  sec.  281.) 

We  cannot  close  our  eyes  and  deny  that  employment  in 
the  places  named  in  the  statute  is  unhealthful,  when  it  is  so 
commonly  known  that  men  contract  rheumatism  and  miner^s 
consumption  working  underground  in  powder  smoke,  and 
damp,  bad  air;  that  they  become  leaded  from  the  fumes  in 
smelters;  and  that  the  most  of  those  employed  in  one  of  the 
largest  quartz  mills  in  the  state  during  the  past  several  years 
became  afflicted  in  from  a  few  to  several  months  with  fine 
particles  of  flinty  dust,  which,  with  the  inflation  and  contrac- 
tion in  breathing,  cut  the  lungs,  and  resulted  in  premature 
and  early  death.  We  are  not  prepared  to  say  that  the  mining, 
milling,  and  smelting  of  ores  are  not  vocations  so  unhealthy 
and  hazardous  that  they  may  not  come  under  the  prote(»ting 
arm  of  the  legislature;  but  to  recognize  these  conditions,  and 
pass  measures  for  their  amelioration,  and  which  may  protect 
the  health  and  prolong  the  lives  of  the  men  so  employed,  we 
think,  is  within  the  legitimate  powers  of  the  lawmaking 
branch  of  our  government.  As  we  will  indicate  later,  the 
Supreme  Courts  of  Utah  and  the  United  States  have  held 
these  occupations  to  be  unhealthful  in  that  state,  and  there 
is  no  apparent  reason  why  they  are  not  eqiuilly  so  here.  If 
these  matters  were  uncertain  when  ther  existence  is  necessarv 

• 

to  sustain  the  law,  the  doubt  should  be  resolved  in  favor  of 
the  statute,  for,  as  held  by  this  court  in  several  decisions, 
its  validity  will  be  presumed  until  it  is  clearly  shown  to 
be  unconstitutional.  Justice  Harlan,  in  delivering  the 
opinion  of  the  Supreme  Uourt  of  the  United  States  a  few 
weeks  since  in  the  case  involving  the  Kansas  law  making 
eight  hours  a  day  for  all  engaged  on  public  work,  state,  city, 
or  county — a  different  question  than  that  involved  here — 
made  these  pertinent  statements:  "So,  also,  if  it  be  said 
that  a  statute  like  the  one  before  us  is  mischievous  in  its 
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tendencies,  the  answer  is  that  the  responsibility  therefor  rests 
upon  the  h»<^isIators,  not  upon  tlie  courts.  No  evils  arising 
froin  such  lejji  slat  ion  (jould  be  more  far-reaching  than  those 
that  might  come  to  our  system  of  government  if  the  judiciary, 
abandoning  the  sphere  assigned  to  it  by  the  fundamental 
law,  should  enter  the  domain  of  legislation,  and,  uix)n 
grounds  merely  of  justice  or  reason  and  wisdom,  annul 
statutes  that  had  received  the  sanction  of  the  people's  repre- 
sentatives. We  are  reminded  by  counsel  that  it  is  the  solemn 
duty  of  the  courts,  in  (^ases  before  them,  to  regard  the  consti- 
tutional rights  of  the  citizen  against  merely  arbitrary  power. 
That  is  unciuestionably  true.  But  it  is  efpially  true,  indeed, 
the  public  interests  imperatively  demand — that  legislative 
enactments  be  recognized  and  enforced  by  the  courts,  as 
embodying  the  will  of  the  peoi)le,  unless  they  are  plainly  and 
pc^ilpably,  and  beyond  all  (luestion,  in  violation  of  the  funda- 
mental law  of  the  constitution." 

In  WaUare  v.  Mayor  and  City  of  Reno,  73  Pac.  581,  27 
Nev.  71,  we  held  that  the  people,  and  through  them  the  leg- 
islature, had  supreme  power  in  all  matters  of  government, 
where  not  restricted  by  constitutional  limitations;  and, 
adopting  the  language  of  the  Supreme  Court  of  the  United 
States,  we  said:  ''Whatever  differences  of  opinion  may  exist 
as  to  the  extent  and  l)oundaries  of  the  police  power,  and 
however  difficult  it  may  be  to  render  a  satisfactory  definition 
of  it,  there  seems  to  be  no  doubt  that  it  does  extend  to  the 
protection  of  the  lives,  health  and  property  of  the  citizens, 
and  to  the  preservation  of  good  order  and  the  public  morals. 
The  legislature  cannot,  by  any  contract,  divest  itself  of  the 
power  to  provide  for  these  objects.  They  belong  emphatic- 
ally to  that  class  of  objects  which  demand  the  application  of 
the  maxim,  'Sains  popnli  suprenia  est  lex,'  and  they  are  to  be 
attained  and  provided  for  by  such  appropriate  means  as  the 
legislative  discretion  may  devise.  All  rights  are  held  subje(*t 
to  the  police  power  of  the  state." 

The  cases  holding  that  the  legislature  may  pass  measures 
for  the  protection  of  the  health,  safety,  and  lives  of  the  citi- 
zens are  too  numerous  to  re(iuire  citation.  These  have  been 
enacted  and  upheld  in  a  variety  of  forms  which  limit  in  a 
greater  or  less  dcgnn*  the  control  and  acfpiisition  of  property. 
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Quarantine  regulations,  state  and  national,  for  the  protection 
of  the  many  and  in  restraint  of  the  individual,  and  affecting: 
people  and  various  animals,  prevail  generally.  The  use  of 
safety  devices  has  been  enforced  in  mining,  mills,  and  fac- 
tories, and  on  railroads.  By  ordinance,  vestibules  are  required 
on  street  cars  to  protect  motormen  from  the  inclemency  of 
the  weather.  Various  trades  are  prohibited  or  regulated,  so 
as  not  to  injure  the  health  of  those  employed  or  others.  A 
proportion  of  private  property  is  exacted  by  way  of  taxation 
for  the  support  of  schools,  asylums,  hospitals,  and  for  other 
public  and  beneficial  purposes,  present  and  future.  More 
directly,  laws  have  been  sustained  shortening  the  hours  of 
labor  in  bakeries,  barber  shops,  and  laundries — places  less 
unhealthy  and  affecting  a  smaller  class  than  mines  and 
smelters — and  for  women  in  manufacturing  establishments. 
Considerations  peculiar  to  sex  have  been  advanced  in  some 
instances  in  support  of  the  latter,  but  to  have  strong,  healthy 
men,  instead  of  sickly  and  disabled  ones,  without  earning  and 
self-supporting  capacity,  and  resultant  widows  and  orphans 
dependent  upon  private  and  public  charity,  is  quite  as  impor- 
tant to  the  state  in  time  of  peace  or  war;  and  the  health  and 
lives  of  all  the  people,  wherever  endangered,  should  receive 
care  and  protection. 

Of  the  statute  we  have  under  consideration,  sections  1  and 
2  are  copied  literally,  and  section  8  substantially,  from  an  act 
found  in  the  Session  Laws  of  Utah  for  1896,  at  page  219, 
c.  72,  which  was  sustained  as  being  not  unconstitutional  by 
the  Supreme  Court  of  that  state  and  of  the  United  States. 
(State  V.  Holden,  14  Utah,  71,  40  Pac.  756,  37  L.  R.  A.  103; 
Id.,  14  Utah,  90,  46  Pac.  1105,  37  L.  K.  A.  108;  HoUIph  v. 
Hardy,  169  U.  S.  366,  18  Sup.  Ct.  383,  42  L.  Ed.  780;  Short  v. 
Mining  Co.,  20  Utah,  20,  57  Pac.  720,  45  L.  R.  A.  603.) 

The  Utah  Bill  of  Rights,  in  slightly  varying  language,  con- 
tains the  same  guaranty  as  ours  for  acquiring  and  holding 
property,  but  section  6  of  article  XVI  in  the  constitution  of 
that  state  directs  that  '*the  legislature  shall  pass  laws  to  pro- 
vide for  the  health  and  safety  of  employees  in  factories, 
smelters  and  mines."  This  must  ])e  regarded  as  a  command 
to  the  legislature  there  on  a  su])ject  in  regard  to  which  our 
constitution  is  silent,  but  the  validity  of  the  statute  under 
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challenge  depends  upon  power  which  may  exist  without  the 
command.  This  direction  to  the  legislature  would  imply  and 
supply  power  if  it  did  not  otherwise  exist,  but,  as  w^e  have 
already  seen,  the  authority  to  provide  for  the  health,  safety, 
and  welfare  of  the  citizen  is  inherent  in  the  police  power  of 
the  legislature,  without  any  express  provision.  Our  consti- 
tution ])eing  silent  in  that  regard,  our  legislature  could  exer- 
cise the  power  at  their  discretion,  while  there  the  command 
made  action  obligatory.  Here  the  legislature  is  the  unin- 
structed  general  agent  of  the  people,  free  to  exercise  its  own 
judgment  in  matters  (*oming  within  the  police  powers  of  the 
state;  and  the  power  necessary  to  sustain  the  validity  of  the 
statute  exists  here  as  well  as  there,  and  would  exist  there 
regardless  of  the  command.  It  should  be  remembered  that  the 
Utah  constitution  does  not  direc^t  the  legislature  to  regulate 
the  hours  of  labor  in  mines  and  smelters,  but  only  to  pro- 
vide for  the  health  and  safety  of  employees  therein,  and  that 
this  law  in  that  state  can  be  sustained  only  as  a  health  regu- 
lation, such  as  are  within  the  general  police  powers,  regard- 
less of  the  constitutional  (•ommand,  for  otherwise  it  is  not 
authorized  any  more  there  than  here.  The  extent  of  the 
command  is  for  the  legislature  to  provide  for  the  health  of 
these  employees.  Every  legislature  is  authorized  to  provide 
for  the  health  of  the  people,  where  endangered,  and  for  their 
welfare  in  other  ways.  The  power  is  as  inherent  here  as  it 
is  complete  there,  and,  if  the  curtailment  to  eight  of  the 
hours  of  labor  in  the  mines  and  smelters  in  Utah  promotes 
the  health  of  the  employees,  ergo  it  does  the  same  here. 
Since  the  constitution  of  Utah  confers  no  power  that  is  not 
possessed  by  our  legislature,  and  the  conditions  in  mines  and 
smelters  nuiy  not  be  considered  materially  different  there 
from  what  they  are  here,  it  is  presumed  that  when  our  legis- 
lature adopted  this  statute  it  adopted  the  construction  which 
had  been  plained  upon  it  at  the  time  of  its  adoption  by  the 
Supreme  Court  of  that  state  and  the  United  States.  It  was 
said  in  State  v.  Kohey,  8  Nev.  320,  that  ''it  is  well  settled  that 
when  a  statute  has  received  a  judicial  construction,  and  is 
afterwards  adopted  by  another  state,  the  construction  as  well 
as  the  terms  of  the  statute  will  l)e  deemed  adopted."  To  the 
same  effect  are  WiUiama  v.  (flasf/fHc,  1  Nev.  .133,  and  McLanf* 
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V.  Ahrams,  2  Nev.  190;  and  in  Gould  v.  Wise,  18  Nev.  254,  8 
Pac.  30,  it  was  held  that  the  reenaetraent  of  the  statute  after 
an  authoritative  construction  by  the  courts,  and  in  that  case 
by  the  United  States  District  Court,  was  a  legislative  adop- 
tion of  the  court's  construction. 

The  questions  involved  have  been  carefully  considered  and 
ably  discussed  in  a  number  of  decisions,  from  which  we 
quote  (State  v.  Holden,  supra) : 

^*If  the  power  to  pass  the  law  is  conceded,  the  court  cannot 
set  it  aside  because  it  may  deem  its  enactment  unnecessary 
or  injudicious,  or  because  the  court  may  think  that  experi- 
ence has  proven  it  so,  or  because  the  court  may  think  itself 
more  sagacious  than  the  legislature,  and  can  therefore  see 
more  clearly  that  the  law  will  .retard,  rather  than  promote, 
progress  and  prosperity,  and  will  be  a  detriment  to  the  com- 
mon good  when  actually  applied  to  human  affairs  amid  the 
conditions  of  the  future. 

"This  brings  us  to  the  question.  Is  the  first  section  of  the 
statute,  limiting  the  period  of  employment  of  laboring  men 
in  underground  mines  to  eight  hours  per  day,  except  in  cases 
of  emergency,  where  life  or  property  is  in  imminent  danger, 
calculated  to  protect  the  health  of  such  laboring  men?  The 
eflFort  necessary  to  successful  mining,  if  performed  upon  the 
surface  of  the  earth,  in  pure  air  and  in  the  sunlight,  pro- 
longed beyond  eight  hours,  might  not  be  injurious,  nor 
affect  the  health  of  ablebodied  men.  When  so  extended 
beneath  the  surface,  in  atmosphere  laden  with  gas,  and 
sometimes  with  smoke,  away  from  the  sunlight,  it  might 
injuriously  affect  the  health  of  such  persons.  It  is  neces- 
sary to  use  artificial  means  to  supply  pure  air  to  men 
laboring  any  considerable  distance  from  the  surface.  That 
being  so,  it  is  reasonable  to  assume  that  the  air  intro- 
duced, when  mixed  with  the  impure  air  beneath  the  sur- 
face, is  not  as  healthful  as  the  free  air  upon  the  surface. 
The  fact  must  be  conceded  that  the  breathing  of  pure  air  is 
wholesome,  and  that  the  breathing  of  impure  air  is  unwhole- 
some. We  cannot  say  that  this  law,  limiting  the  period  of 
labor  in  underground  mines  to  eight  hours  each  day,  is  not 
calculated  to  promote  health;  that  it  is  not  adapted  to  the 
protecticm  of  the  health  of  the  class  of  men  who  work  in 
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underground  mines.  Wliile  the  provision  of  the  constitu- 
tion under  <*onsideration"  makes  it  t\u'  dutv  of  the  legislature 
to  enaet  laws  to  pi*ote<-t  tlie  healtli  and  to  seeuiv  the  safety 
of  men  working  in  undj^r^ouud  mines,  and  in  factories  and 
smelters,  it  does  not  prohibit  tin*  legislature  fr<mi  enacting 
other  laws  protecting  such  classes,  to  promote  the  general 
welfare.  The  authority  of  the  g(*neral  government  is  ascer- 
tained from  the  powers  deh*gated,  while  those  of  the  state 
government  are  ascertained  from  those  not  prohibited.  This 
leaves  the  state  legislature  in  the  possession  of  all  the  law- 
making power  not  prohibited  to  it  by  the  constitution  of  the 
United  States,  or  the  laws  made  in  pursuance  of  it,  or  by  the 
state  c<mstitution.  The  enactment  of  some  laws  is  made 
numdatorj .  The  ena<'tment  of  others  is  left  to  the  discre- 
tion of  the  legislature  as  the  public  welfare  may  demand. 

'*The  fourteenth  amendment  of  the  federal  constitution 
for})ids  the  denial  to  any  class  of  persons  of  the  ecjual  pro- 
tection of  the  laws  bv  anv  state,  and  we  have  no  doubt 
that  class  legislation  is  forbidden.  Hut  some  pursuits  are 
attended  with  peculiar  hazard  and  perils,  the  injurious  con- 
se(iuen(ies  from  which  may  be  largely  prevented  by  precau- 
tionary means,  and  laws  may  be  passed  calculated  to  protect 
the  classes  of  people  engaged  in  such  pursuits.  It  is  not 
necessary  to  extend  the  protection  to  persons  engaged  in 
other  pursuits  not  attended  with  similar  dangers.  To  them 
the  law  would  be  inappropriate  and  idle.  So,  if  underground 
mining  is  attended  with  dangers  pec'uliar  to  it,  laws  adapted 
to  the  protection  of  such  miners  from  such  danger  should  be 
(n)nfined  to  that  class  of  mining,  and  should  not  include 
other  emph)yments  not  subject  to  them.  And  if  men 
engaged  in  underground  mining  are  liable  to  be  injured  in 
their  health  or  otherwise  ))v  too  manv  htmrs'  labor  each  dav, 
a  law  to  protect  them  should  be  aimed  at  that  peculiar  wrong. 
In  this  way  laws  are  ena(*tcd  to  protect  people  from  perils 
from  the  operation  of  railroads,  ])y  recpiiriug  bells  to  be 
rung  and  whistles  sounded  at  road  crossings,  and  the  slack- 
ing of  the  si)ecd  of  trains  in  cities.  So  the  sale  of  liquors 
is  regulated  to  lessen  the  evils  of  the  liquor  traffic,  and  other 
classes  of  business  are  rc^gulated  by  ap[)ropriate  laws.  In 
this  way  laws  are  designed  and  adapted  to  the  j)eculiarities 
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attending  each  class  of  business.  By  such  laws  different 
classes  of  people  are  protected  by  various  acts  and  provisions. 
In  this  way  various  classes  of  business  are  regfulated,  and 
the  people  protected  by  appropriate  laws  from  dangers  and 
evils  that  beset  them,  safety  is  secured,  health  preserved, 
and  the  happiness  and  welfare  of  humanity  promoted.  All 
persons  engaged  in  business  that  may  be  attended  by  peculiar 
injury  to  health  or  otherwise  if  not  regulated  or  controlled 
should  be  subject  to  the  same  law;  otherwise  the  law  should 
l)e  adapted  to  the  special  circumstances. 

"An  ordinance  of  the  city  and  county  of  San  Francisco 
prohibited  the  washing  and  ironing  of  clothes  in  public  laun- 
dries and  washhouses  within  certain  prescribed  limits  of  the 
city  and  county  from  ten  o'clock  at  night  until  six  o'clock 
on  the  morning  of  the  following  day;  and  one  Soon  Hing 
was  fined  and  imprisoned  for  a  violation  of  it,  and  he  peti- 
tioned for  a  writ  of  hnhfos  rorpus,  on  the  ground  that  the 
ordinance  was  void,  because  it  discriminated  between  the 
classes  of  laborers  engaged  in  the  laundry  business  and  those 
engaged  in  other  kinds  of  business,  and  it  discriminated 
between  laborers  beyond  the  designated  limits  and  those 
within  them;  that  it  deprived  the  petitioner  of  the  right  to 
labor,  and,  as  a  necessary  conse(iuence,  of  the  right  to  acquire 
property;  and  that  the  board  had  no  power  to  pass  it.  The 
writ  was  denied  by  the  lower  court,  and  the  judgment  was 
brought  before  the  Supreme  (^ourt  of  the  United  States,  and 
affirmed  by  that  court.  Among  other  things,  that  court  said 
in  its  opinicm:  ^The  specific  regulations  f(U'  one  kind  of 
liusiness  which  may  be  necessary  for  the  protection  of  the  pul)- 
li<'  can  never  })e  the  just  ground  of  complaint  be(»ause  like 
restrictions  are  not  imposed  upon  other  business  of  a  different 
kind.  The  discanminations  which  are  open  to  ol)jecti(m  are 
those  where  persons  engaged  in  the  same  business  are  sub- 
ject to  different  restrictions,  or  are  held  entitled  to  different 
privileges  under  the  same  conditions.  It  is  only  then  that 
the  discriminations  can  be  said  to  impair  that  eciual  right 
which  all  can  claim  in  the  enforcement  of  the  laws.'  {Soffn 
Hing  v.  Croirhy,  113  I'.  S.  703  [:>  Sup.  (^t.  730,  28  L.  Ed. 
1145];  Barbhr  v.  ConnoUy.  113  U.  S.  27,  5  Sup.  (H.  3r)7,  28 
li.  Ed.  923). 

VouXXVIl-J--' 
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"Judge  Cooley  says:  'Whether  a  statute  is  constitutional 
or  not  is  always  a  question  of  power;  that  is,  a  (|uestion 
whether  the  legislature,  in  the  particular  case,  in  respect  to 
the  subject-matter  of  the  act,  the  matter  in  which  its  object 
is  to  be  accomplished,  and  the  mode  of  ena^'ting  it,  has  kept 
within  the  constitutional  limits,  and  observed  the  constitu- 
tional limits.  In  any  case  in  which  this  (|ucstion  is  answered 
in  the  affirmative,  the  courts  are  not  at  liberty  to  incjuire  into 
the  proper  exercise  of  the  power.  We  must  assume  that  the 
legislative  discretion  has  been  properly  exercised/  (Cooley, 
Const.  Lim.  6th  ed.  p.  220.) 

"The  Supreme  Court  of  Massachusetts,  in  the  case  of  Coph. 
V.  Hamilton  Mfg.  Co.,  120  Mass.  *W3,  held  that  a  law  deitlar- 
ing  that  a  woman  should  not  be  employed  at  labor  by  any 
person,  firm,  or  corporation  in  any  manufacturing  establish- 
ment more  than  ten  hours  in  any  one  day,  except  in  certain 
cases,  and  in  no  case  more  than  sixty  hours  a  week,  was  con- 
stitutional and  valid.  The  court  said:  4t  does  not  forl)id 
any  person,  firm,  or  corporation  from  employing  as  many 
persons  or  as  much  labor  as  such  person,  firm,  or  corporation 
may  desire;  nor  does  it  forbid  any  person  to  work  as  many 
hours  a  day  or  a  week  as  he  chooses.  It  merely  provides 
that,  in  an  employment  which  the  legislature  has  evidently 
deemed  dangerous  to  some  extent. to  health,  no  woman  shall 
be  engaged  in  labor  more  than  ten  hours  a  day  or  sixty  hours 
a  week.  There  can  be  no  doubt  that  such  legislation  can  be 
maintained,  either  as  a  health  or  police  regulation,  if  it  were 
necessary  to  resort  to  either  of  these  sources  for  power.  This 
principle  has  been  so  frequently  recognized  in  this  common- 
wealth that  reference  to  the  decisions  is  unnecessarv.* 

"The  section  of  the  statute  of  which  the  c(mstitutionality 
is  involved  in  this  case  includes  all  emi)loyees  and  employers 
engaged  in  working  underground  mines.  None  are  omitted 
who  may  be  subject  to  the  peculiar  conditions  that  attend 
such  mining.  And  we  are  not  authorized  to  hold  that  the 
law  in  question  is  not  calculated  and  adapted  in  any  degree 
to  promote  the  health  and  safety  of  persons  working  in  mines 
and  smelters.  Were  we  to  do  so,  and  dec^lare  it  void,  we 
would  usurp  the  powei's  intrusted  l)y  the  <*onstitutiou  to  the 
lawmaking  power." 


Jan.  1904]  Ex  Parte  Boyce.  339 


Opinion  of  the  Court— Talbot,  J. 

In  affirming  the  decision  of  the  Supreme  Court  of  Utah, 
the  Supreme  Court  of  the  United  States,  in  Holden  v.  Hardy, 
made  a  clear  and  elaborate  statement,  which  is  peculiarly 
applicable  here,  and  of  which  we  reproduce  a  part  of  the  most 
direct  paragraphs: 

"This  right  of  contract,  however,  is  itself  subject  to  certain 
limitations  which  the  state  may  lawfully  impose  in  the  exer- 
cise of  its  police  powers.  While  this  power  is  inherent  in  all 
governments,  it  has  doubtless  been  greatly  expanded  in  its 
application  during  the  past  century,  owing  to  an  enormous 
increase  in  the  number  of  occupations  which  are  dangerous, 
or  so  far  detrimentarto  the  health  of  employees  as  to  demand 
special  precautions  for  their  well-being  and  protection,  or 
the  safety  of  adjacent  property.  While  this  court  has  held, 
notably  in  the  cases  Davidson  v.  Xew  Orleans,  96  U.  S.  97 
[24  L.  Ed.  616],  and  Yick  Wo  v.  Hopkins,  118  U.  S.  356  [6 
Sup.  Ct.  1064,  30  L.  Ed.  220],  that. the  police  power  cannot 
be  put  forward  as  an  excuse  for  oppressive  and  unjust  legis- 
lation, it  may  be  lawfully  resorted  to  for  the  purpose  of  pre- 
serving the  public  health,  safety,  or  morals,  or  the  abatement 
of  public  nuisances,  and  a  large  discretion  *is  necessarily 
vested  in  the  legislature  to  determine  not  only  what  the 
interests  of  the  public  require,  but  what  measures  are  neces- 
sary for  the  protection  of  such  interests.^  (Latrfon  v.  Steele, 
152  U.  S.  136,  14  Sup.  Ct.  501,  38  L.  Ed.  385.) 

''The  extent  and  limitations  upon  this  power  are  admirably 
stated  bj^  Chief  Justice  Shaw  in  the  following  extract  from 
his  opinion  in  Commonwealih  v.  Alger,  7  Cush.  53,  84: 

"'We  think  it  is  a  settled  principle,  growing  out  of  the 
nature  of  well-ordered  civil  society,  that  every  holder  of 
property,  however  absolute  and  unqualified  may  be  his  title, 
holds  it  under  {\\(i  implied  liability  that  its  use  may  be  so 
regulated  that  it  shall  not  l)e  injurious  to  the  eciual  enjoy- 
ment of  others  having  an  ecpial  right  to  the  enjoyment  of 
their  property,  nor  injurious  to  the  rights  of  the  community. 
Rights  of  property,  like  all  other  social  and  conventional 
rights,  are  subject  to  su(th  reas(mable  limitations  in  their 
enjoyment  as  shall  prevent  them  from  being  injurious,  and 
to  such  reasonable  restraints  and  regulations  established  by 
law  as  the  legislature,  under  the  governing  and  c()nt;'()lling 
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l)ower  vested  in  them  by  the  constitution,  may  think  neces- 
sary and  expedient.' 

*^This  power,  legitimately  exercised,  can  neither  be  limited 
l)y  contract,  nor  bartered  away  by  lejifislation. 

'*  While  this  power  is  necessarily  inherent  in  every  form  of 
government,  it  was,  prior  to  the  adoption  of  the  constitution, 
but  sparingly  used  in  this  country.  As  we  were  then  almctst 
purely  an  agricultural  people,  the  (xtcasion  for  any  special 
protection  of  a  particular  class  did  not  exist.  Certain  profit- 
able employments,  such  as  lotteries  and  the  sale  of  intoxicat- 
ing liquors,  which  were  then  considered  to  be  legitimate,  have 
since  fallen  under  the  l)an  of  public  Opinion,  and  are  now 
cither  altogether  prohibited,  or  made  subject  to  string^mt 
police  regulaticms.  The  power  to  do  this  has  been  repeatedly 
affirmed  by  this  court.  (Stone  v.  Mississippi,  101  U.  S.  814 
[2.")  L.  Kd.  1079];  Douglas  v.  Kentuehj,  IGS  V.  S.  4H8  [IS 
Sup.  (^t.  199,  42  L.  Ed.  r)53] ;  Giozza  v.  Tienum,  148  U.  S. 
().'>7  [1:3  Sup.  (^t.  721,  87  L.  Ed.  r)99] ;  Kidd  v.  Pearson,  128 
r.  S.  1  [9  Sup.  Ct.  6,  82  L.  Ed.  846]  ;  Crofvley  v.  Chrisfensen, 
187  r.  S.  HG,  11  Sup.  (^t.  18,  84  L.  VA.  620.) 

"While  the  business  of  mining  coal  and  manufacturing 
ir<m  began  in  Pennsylvania  as  early  as  1716,  and  in  Virginia, 
North  Carolina,  and  Massachusetts  even  earlier  than  this, 
both  mining  and  manufacturing  were  carried  on  in  such  a 
limited  way,  and  by  such  primitive  methods  that  no  special 
laws  were  considered  necessary,  prior  to  the  ado])tion  of  tlie 
constitution,  for  the  protection  of  the  operatives;  but,  in  the 
vast  proportions  which  these  industries  have  since  assumed, 
it  has  been  found  that  they  can  no  longer  be  carried  on  with 
due  regard  to  the  safety  and  health  of  those  engaged  in  them 
without  special  protection  against  the  dangers  necessarily 
incident  to  these  employments.  In  consequence  of  this,  law.s 
have  been  enacted  in  most  of  the  states  designed  to  meet 
these  exigencies,  and  to  secure  the  safety  of  persons  i)ecul- 
iarly  exposed  to  the  dangers.  Within  this  general  category 
are  ordinances  providing  for  fire  escapes  from  hotels,  the- 
aters, factories,  and  other  large  buildings,  a  municipal 
inspection  of  boilers,  and  appliances  designed  to  secure  pas- 
sengers upon  railways  and  steamboats  against  the  dangers 
necessarily  incident  to  these  methods  of  transportation.     In 
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states  where  manufactirring  is  carried  on  to  a  large  extent, 
provision  is  made  for  the  protection  of  dangerous  machinery 
against  accidental  contact,  for  the  cleanliness  and  ventilation 
of  working  rooms,  for  the  guarding  of  well  holes,  stairways, 
elevator  shafts,  and  for  the  employment  «f  sanitary  appli- 
ances. In  others,  where  mining  is  the  principal  industry, 
special  provision  is  made  for  the  shoring  up  of  dangerous 
walls,  for  ventitation  shafts,  bore  holes,  escapement  shafts, 
means  of  signaling  the  surface,  for  the  supply  of  fresh  air, 
and  the  elimination,  as  far  as  possible,  of  dangerous  gases, 
for  safe  means  of  hoisting  and  lowering  cages,  for  a  limita- 
tion upon  the  number  of  persons  permitted  to  enter  a  cage, 
that  cages  shall  be  covered,  and  that  there  shall  be  fences  and 
gates  around  the  top  of  shafts,  })eside8  other  similar  pre- 
cautions. 

"These  statutes  have  been  repeatedly  enforced  by  the 
courts  of  the  several  states,  their  validity  assumed,  and,  so 
far  as  we  are  informed,  they  have  been  uniformly  held  to  be 
constitutional. 

*'In  Daniels  v.  Hilgard,  77  111.  640,  it  was  held  that  the 
legislature  had  power,  under  the  constitution,  to  establish 
police  regulations  for  the  operating  of  mines  and  collieries, 
and  that  an  act  providing  for  the  health  and  safety  of  per- 
sons employed  in  coal  mines,  which  required  the  owner  or 
agent  of  every  coal  mine  or  colliery  employing  ten  men  or 
more  to  make  or  cause  to  be  made  an  accurate  map  or  plan 
of  the  workings  of  such  coal  mine  or  colliery,  was  not  uncon- 
stitutional, and  that  the  question  whether  certain  require- 
ments are  a  part  of  a  system  of  police  regulations  adopted  to 
aid  in  the  protection  of  life  and  health  was  properly  one  of 
legislative  determination,  and  that  a  court  should  not  lightly 
interfere  with  such  determination  unless  the  legislature  had 
manifestly  transcended  its  province.  '  See,  also,  Litchfield 
Coal  Co.  V.  Taylor,  81  111.  590. 

In  Commmiwealth  v.  Honnell  ef  al.,  8  Phila.  534,  a  law  pro- 
viding for  the  ventilation  of  coal  mines,  for  speaking  tubes, 
and  the  protection  of  cages,  was  held  to  be  constitutional, 
and  subject  to  strict  enforcement.  {Commonwealth  v.  Con- 
yngham,  66  Pa.  99;  Ihn-ant  v.  Lexington  Coal  Min.  Co,,  97 
Mo.  62.) 
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'^  But  if  it  be  within  tlie  power  of  the  legislature  to  adopt 
such  means  for  the  protection  of  the  lives  of  its  citizens,  it  is 
difficult  to  see  why  precautions  may  not  also  be  adopted  for 
the  protection  of  their  health  and  morals.  It  is  as  much  for 
the  interest  of  the  stflte  that  the  public  health  shouhibe  pi*e- 
served  as  that  life  should  be  made  secure. 

'*Upon  the  principles  above  stated,  we  think  the  act  in 
question  may  be  sustained  as  a  valid  exercise  of  the  police 
power  of  the  state.  The  ena<*tment  does  not  profess  to  limit 
the  hours  of  all  workmen,  but  merely  those  who  are  employed 
in  underground  mines,  or  in  the  smelting,  reduction,  or 
-refining  of  ores  or  metals.  These  employments,  when  too 
long  pursued,  the  legislature  has  judged  to  be  detrimental  to 
the  health  of  the  employees;  and,  so  long  as  there  are  reason- 
able grounds  for  believing  that  this  is  so,  its  decisions  upon 
this  subject  cannot  be  review^ed  by  the  (courts. 

"  While  the  general  experience  of  mankind  may  justify  us 
in  believing  that  men  may  engage  in  ordinary  employments 
more  than  eight  hours  per  day  without  injury  to  their  health, 
it  does  not  follow  that  labor  for  the  same  length  of  time  is 
inno(».uous  when  carried  on  beneath  the  surface  of  the  earth, 
where  the  operative  is  dejmved  of  fresh  air  and  sunlight, 
and  is  freijuently  subjected  to  foul  atmosphere  and  a  very 
high  temperature,  or  to  the  influence  of  noxious  gases  ^en- 
ei*ated  by  the  processes  of  refining  or  smelting." 

(■ontinuing,  the  United  States  Supreme  Court  said: 

"  We  concuir  in  the  following  observations  of  the  Supreme 
Court  of  Utah  in  this  connei'.tion  in  its  opinion  in  No.  2: 

"'The  conditions  with  respect  to  health  of  laborers  in 
underground  mines  doubtless  differs  from  those  in  which 
thev  labor  in  smelters  and  other  reduction  works  on  the  sur- 
face.  Unquestionably  the  atmosphere  and  other  conditions 
in  mines  and  reduction  works  differ.  Poisonous  gases,  dust, 
and  impalpable  substances  arise  and  fioat  in  the  air  in  stamp- 
mills,  smelters,  and  other  works  in  which  ores  containing 
metals,  coml)ined  with  arsenic  or  other  poisonous  elements 
or  agencies,  are  treated,  reduced,  and  refined;  and  there  can 
be  no  doubt  that  prolonged  effort  day  after  day,  subject  to 
such  conditions  and  agencies,  will  produce  morbid,  noxious, 
and  often  deadly  effects  in  the  human  system.     Some  organ- 
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isras  and  systems  will  resist  and  endure  such  conditions  and 
effects  longer  than  others.  It  may  be  said  that  labor  in  such 
conditions  must  be  performed.  Granting  that,  the  period  of 
labor  each  day  should  be  of  a  reasonable  length.  Twelve 
houre  per  day  would  be  less  injurious  than  fourteen,  ten 
than  twelve,  and  eight  than  ten.  The  legislature  has 
named  eight.  Such  a  period  was  deemed  reasonable.  The 
law  in  question  is  confined  to  the  protection  of  that  class 
of  people  engaged  in  labor  in  underground  mines,  and  in 
smelters  and  other  works  wherein  ores  are  reduced  and 
refined.  This  law  applies  only  to  the  classes  subjected  by 
their  employment  to  the  peculiar  conditions  and  effects 
attending  underground  mining  and  work  in  smelters, 
and  other  works  for  the  reduction  and  refining  of  ores. 
Therefore  it  is  not  necessary  to  discuss  or  decide  whether  the 
legislature  can  fix  the  hours  of  labor  in  other  employments. 
Though  reasonable  doubts  may  exist  as  to  the  power  of  the 
legislature  to  pass  a  law,  or  as  to  whether  the  law  is  calcu- 
lated or  adapted  to  promote  the  health,  safety,  or  comfort  of 
the  people,  or  to  secure  good  order  or  promote  the  general 
welfare,  we  must  resolve  them  in  favor  of  the  right  of  that 
department  of  government.  But  the  fact  that  both  parties 
are  of  full  age  and  competent  to  contract  does  not  necessarily 
deprive  the  state  of  the  power  to  interfere  where  the  parties 
do  not  stand  upon  an  equality,  or  where  the  public  health 
demands  that  one  party  to  the  contract  shall  be  protected 
against  himself.'  The  state  still  retains  an  interest  in  his 
welfare,  however  reckless  he  may  be.  The  whole  is  no 
gi-eater  than  the  sum  of  all  the  parts,  and  when  the  indi- 
vidual health,  safety,  and  welfare  are  sacrificed  or  neglected, 
the  state  must  suffer. 

"We  are  of  the  opinion  that  the  act  in  question  was  a 
valid  exercise  of  the  police  power  of  the  state,  and  the  judg- 
ments of  the  Supreme  Court  of  Utah  are  therefore  affirmed." 

In  People  v.  Loclmer  (Sup.)  76  N.  Y.  Supp.  399,  the 
Supreme  Court  of  New  York  said:  "The  police  power  of 
the  state  is  the  power  whicJi  enables  it  to  promote  the  health, 
comfort,  safety,  and  welfare  of  society.  It  is  very  broad  and 
far-reaching,  l)ut  it  is  not  without  its  limitations.  The  line 
between    the  valid   exercise   of   the    police    power   and    the 
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invasion  of  tlit*  private  rifj:]its  is  dearly  drawn  by  .Indge  Earl 
in  his  opinion  in  AV  Jacobs,  9S  N.  Y.  110,  .lO  Am.  Rep.  686. 
He  says:  '(ienerally  it  is  for  the  legislature  to  determine 
what  laws  and  retyulations  are  needed  to  prottH't  the  public, 
health  and  secure  the  public  comfort  and  safety;  and  while 
its  measures  are  cah'ulated,  intended,  (•onvenient,  and  appro- 
priate to  accomplish  those  ends,  the  exercise  of  its  discre- 
tion is  not  subject  to  review  by  the  (courts.  Hut  they  must 
have  some  relation  to  these  ends.  If  the  a<^t  and  the  con- 
stitution can  be  construed  so  as  to  enable  both  to  stand,  and 
ea(*h  can  be  gfiven  a  proper  and  legitimate  office  to  perform, 
it  is  the  duty  of  the  court  to  ado])t  such  legislation.  The 
legislature,  under  the  police  power,  may  certainly  regulate 
or  even  prohibit  the  carrying  on  of  any  business  in  such 
manner  and  in  suc^i  pla<*e  as  to  become  dangerous  or  detri- 
mental to  the  health,  morals,  or  good  order  of  the  com- 
munity.' Judge  Vann,  in  discussing  the  statuti*  entitled 
*An  act  to  regulate  barbering  on  Sunday,'  in  People  v.  Huv- 
nor,  149  N.  V.  204,  48  N.  E.  544,  31  L.  K.  A.  689,  :)2  Am. 
St.  Kej).  707,  says:  ^As  barbers  generally  work  more  hours 
each  day  than  most  men,  the  h^gislature  nuiy  well  have  con- 
<*luded  that  legislation  was  neeessarj'  for  the  protection  of 
their  health.'  And  at  page  208,  149  N.  Y.,  and  page  544, 
48  N.  E.,  81  L.  W.  A.  689.  52  Am.  St.  Kep.  707,  he  says:  ^It 
is  to  the  interest  of  the  state  to  have  strong,  robust,  healthy 
citizens,  capable  of  self-supi)ort,  of  bearing  arms,  and  of 
adding  to  the  resources  of  the  country.  Laws  to  effect  this 
imrpose,  by  protecting  the  (*itizen  from  overwork,  and  requir- 
ing a  general  day  of  rest  to  restore  his  strength  and  preserve 
his  health,  have^  an  obvious  connec'tion  with  the  public 
welfare.' 

"It  was  held  in  People  v.  Warden  of  City  Prison,  144  N.  Y. 
586,  89  N.  E.  688,  27  L.  R.  A.  718,  that  'the  restraint  of  per- 
sonal action  is  justified  when  it  manifestly  tends  to  the  pro- 
tection of  the  health  and  comfort  of  the  community,  and  no 
(H)nstitutional  guarantee  is  then  violated.'  In  Health  Dejntrt- 
ment  of  City  of  Xeir  York  v.  Heel  or  of  Trinity  Church,  145 
N.  Y.  82,  89  N.  E.  888,  45  Am.  St.  Rep.  579,  the  court  laid 
down  the  rule  that  the  legislature,  in  the  exercise  of  its  power 
to  conserve  the  public  health,  safety,  and  welfare,  may  direct 
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that  certain  improvements  or  alterations  shall  be  made  in 
tenant  houses  at  the  owners'  expense,  and  that  suitable  appli- 
ances be  supplied  to  receive  and  distribute  a  supply  of  water 
for  domestic  use.  Judge  Peckham,  in  discussing  the  consti- 
tutionality of  the  act  (page  43,  14')  X.  Y.,  and  page  H:^(),  X. 
E.,  4')  Am.  St.  Rep.  o79),  says:  'Laws  and  regulations  of  a 
police  nature,  though  they  may  disturb  the  enjoyment  of 
individual  rights,  are  not  unconstitutional,  though  no  pro- 
vision is  made  for  such  disturbances.  They  do  not  appro- 
priate private  property-  for  public  use,  but  simply  regulate 
its  use  and  enjoyment  by  the  owner. ^  In  Tied.  Lim.  Police 
Power,  18],  the  author  states:  *If  the  law  did  not  interfere, 
the  feverish,  intense  desire  to  ac<{uire  wealth,  inciting  a 
relentless  rivalry  and  competition,  would  ultimately  prevent 
not  only  tlie  wage  earner,  but  likewise  the  capitalist  and 
employers  themselves,  from  yielding  to  the  warnings  of 
nature,  and  obeying  the  instinct  of  self-preservation  by 
resting  periodically  from  labor.'  If  the  statute  under 
consideration  invades  the  right  of  property  and  the  liberty 
of  the  individual,  then  many  of  the  statutes  of  this  state 
that  have  been  held  to  be  constitutional,  and  their  enact- 
ment within  the  police  power  of  the  state,  are  subject  to 
the  same  criticism.  The  statute  in  question  does  not  restrict 
the  right  of  the  defendant  to  carry  on  his  })usiness,  or  to 
engage  as  many  persons  as  he  sees  fit  in  such  business,  but 
it  simply  prohibits  him  from  rcfjuiring  or  compelling  his 
employees  to  work  moi-e  than  ten  hours  in  any  one  day,  or 
more  than  sixty  hours  in  any  one  week.  In  other  words,  the 
statute  does  not  prohibit  any  right,  l)ut  regulates  it;  and 
there  is  a  wide  difference  between  regulation  and  prohibition 
— between  prescribing  the  terms  by  which  the  right  may 
be  enjoyed,  and  the  denial  of  that  right  altogether.  The 
defendant  is  not  deprived  of  any  right  oi*  privilege  which  is 
not  denied  to  others  in  a  similar  business.  The  provisions 
of  the  statute  in  question  are  directed  to  all  persons  engaged 
in  the  bakery  business.  It  neither  confers  special  privileges, 
nor  makes  unjust  discrimination.  All  who  are  engaged  in 
that  business  are  entitled  to  its  benefits  and  subjected  to  its 
restrictions." 

The  opinions  in  California  and  Ohio  holding  that  statutes 
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limiting  the  hours  of  labor  on  public  works  were  unconstitu- 
tional, although  not  in  point,  may  no  longer  be  considered  of 
weight,  in  the  face  of  the  rec^ent  decision  to  the  contrary  by 
the  Supreme  Court  of  the  United  States  in  the  Kansas  case. 
The  employment  was  not  showni  or  claimed  to  endanger 
health  or  life,  nor  could  this  be  said  of  all  the  various  occu- 
pations covered  by  the  Nebraska  act.  When  such  strong 
considerations  of  public  poli(\v  demand,  it  is  not  difficult  to 
distinguish  in  principle  between  the  cases  relating  to  voca- 
tions unhealthful  and  dangerous,  and  those  which  are  not, 
and  we  are  unaware  that  any  court  where  the  conditions  are 
tlie  same  has  rendered  an  opinion  contrary  to  the  views  we 
hold  and  express,  excepting  in  Re  Morgan,  26  Oolo.  415,  58 
Pac.  1071,  where  tiie  supreme  court  of  that  state  took  occa- 
sion to  criticise  the  decision  in  Holdcn  v.  HaMy,  and  held 
contrary  to  the  lucid  opinion  of  the  United  States  Supreme 
Court  in  that  case,  declaring  that  the  protection  of  the  health 
and  lives  of  employees  in  mines  and  smelters  was  within  the 
police  power  of  the  state,  and  that  the  Utah  statute,  from 
which  ours  is  taken,  was  valid,  and  not  objectionable  as  class 
legislation.  Nor  are  we  prepared  to  agree  with  the  bald 
assertion  in  the  Colorado  opinion  that  the  state  may  not  pro- 
tect the  individual  against  injury  to  himself,  but  we  do  not 
wish  to  be  understood  as  placing  the  decision  here  on  such 
narrow  ground.  Under  the  (*ommon  law  the  man  who  tries 
to  commit  suicide  and  fails  may  be  punished  for  the  attempt 
to  take  his  own  life.  A  perusal  of  the  decision  in  Re  Mor- 
gan would  lead  to  the  inference  that  the  Utah  Supreme  ('ourt 
was  not  affirmed  by  the  Supreme  ('ourt  of  the  United  States 
in  Holden  v.  Hardy,  when  three  courts,  including  the  latter 
at  different  times,  have  asserted  to  the  contrary.  The  Utah 
constitution  not  only  does  not,  but  if  a  different  construc- 
tion be  claimed  for  it,  as  was  done  in  the  Colorado  case,  it 
could  not,  as  against  the  fourteenth  amendment,  to  whi('h 
all  conflicting  provisions  of  state  constitutions,  as  well  as 
statutes,  must  yield,  convey  any  authority  for  legislation 
abridging  the  rights,  privileges,  or  immunities  of  citizens, 
or  for  depriving  any  person  of  property  or  liberty  without 
due  process  of  law,  or  for  denying  to  any  person  the  equal 
protection  of  the  laws.     The  opinion  in  He  Morgan  implies 
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a  warrant  in  the  Utah  constitution  which  did  not  exist  in 
Colorado,  as  a  basis  of  the  opinion  of  the  Supreme  Court 
of  the  United  States,  when,  under  well-known  elementary 
principles,  the  Utah  constitution  was  of  no  more  force 
against  the  federal  constitution  and  its  amendments'  than  the 
Colorado  statute.  It  was  the  conclusion  of  the  court  in  Re 
Morgan  that  the  statute  "unjustly  and  arbitrarily  singled 
out  a  class  of  persons,  and  imposed  upon  them  restrictions 
from  whic^h  others  similarly  situated  and  substantially  in  the 
same  condition  were  exempt,  and  that  it  was  not  a  valid 
exercise  of  the  police  power  of  the  state."  As  we  have  seen, 
the  United  States  Supreme  C'ourt  held  differently  on  both 
these  propositions,  when  the  prohibitions  which  may  relate 
to  them  are  as  broad  in  controlling  under  the  fourteenth 
amendment  as  under  the  constitution  of  Colorado.  The 
conflict  in  these  cases  is  evident,  and  it  is  apparent  that  the 
Colorado  court  had  no  different  and  substantial  reason  for 
deciding  contrarily  to  the  Supreme  Court  of  the  United 
States.  When,  as  held  by  the  highest  court  in  the  land,  the 
power  of  the  legislature,  as  applied  to  a  similiar  statute  in 
Utah,  cannot  be  stayed  by  the  fourteenth  amendment,  we 
must  conclude  that  it  is  not  nullified  by  the  state  constitu- 
tion— an  instrument  less  potential,  and  not  broader  in  its 
relevant  guaranties. 

Notwithstanding  the  attempt  of  the  Supreme  Court  of  Colo- 
rado to  discredit  and  overrule  the  doctrines  announced  bv 
the  Supreme  Court  of  the  United  States  in  Holden  v.  Hardy, 
the  latter  tribunal  has  continued  to  affirm  those  principles, 
and  in  later  decisions  has  stated  regarding  the  case: 

Orient  Insurance  Company  v.  Daggs,  172  U.  S.  .IGB,  19  Sup. 
(^t.  283,43  L.  Ed.  r)r)2:  "It  is  sufftcient  to  say  that  there 
are  certain  immutable  principles  of  justice  which  inhere  in 
the  very  idea  of  free  government,  which  no  member  of  the 
Union  may  disregard,  as  that  no  man  shall  be  condemned  in 
his  person  or  property  without  due  notice  and  an  opportunity 
of  being  heard  in  his  defense.  These  principles  were 
extended  to  the  right  to  acquire  property  and  to  enter  into 
contracts  with  respect  to  property,  but  it  was  said,  ^This 
right  of  contract,  however,  is  itself  subject  to  certain  limi- 
tations which  the  stat(»  may  lawfully  impose  in  the  exercise 
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of  its  poli(»e  duties.'  Tlie  legislation  sustained  was  an  act  of 
the  State  of  Utah  making:  the  employment  of  workingmen  in 
all  underground  mines  and  workings,  and  in  smelters  and  all 
other  institutions  for  the  reduction  and  refining  of  ores  or 
metals,  eight  hours  per  day,  exeept  in  eases  of  emergency, 
where  life  or  property  shall  be  in  imminent  danger.  The 
violation  of  the  statute  was  made  a  misdemeanor.  It  was 
undoubtedly  a  limitation  on  the  right  of  contract — that  of 
the  employer  and  that  of  the  employed — enforced  by  a  crim- 
inal prosecution  and  penalty  on  the  former,  and  on  his 
agtvnts  and  managers.  It  was  held  a  valid  exercise  of  the 
l)olice  powers  of  the  state.''    Citing  Holden  v.  Hardy. 

Raihray  v.  /Vn//,  173  U.  S.  409,  19  Sup.  Ct.  421,  43  L;  Ed. 
74():  ''Inasmuch  as  the  right  to  contract  is  not  absolute, 
but  may  be  subjected  to  the  restraints  demanded  by  the 
safety  and  welfai-e  of  the  state,  we  do  not  think  that  con- 
clusion, in  its  application  to  the  power  to  amend,  can  be 
disputed  on  the  ground  of  infraction  of  the  fourteenth 
amendment."     Citing  Hohff^H  v.  Hardy. 

Williaws  V.  Ffars,  179  V.  S.  274,  21  Sup.  Ct.  129,  45  L. 
Ed.  186:  '^And  so  as  to  the  right  to  contract.  The  liberty, 
of  which  the  deprivation  without  due  process  of  law  is  for- 
bidden, 'means  not  only  the  right  of  the  citizen  to  be  free 
from  the  mere  physical  restraint  of  his  person,  as  by  incar- 
ceration, but  the  term  is  deemed  to  embrace  the  right  of  the 
citizen  to  be  free  in  the  enjoyment  of  all  his  faculties;  to  be 
fr(»e  to  use  them  in  all  lawful  ways;  to  live  and  work  where 
he  will:  to  earn  his  livelihood  by  any  lawful  calling;  to  pur- 
sue any  livelihood  or  avocation,  and  for  that  purpose  to  enter 
into  all  (*ontracts  which  may  be  proper,  necessary,  and 
essential  to  his  carrying  out  to  a  successful  conclusion  the 
purposes  above  mentioned:  although  it  maybe  ('onceded  that 
this  right  to  contract  in  relation  to  persons  or  property  or  to 
do  business  within  the  jurisdiction  of  the  state  may  be  regu- 
lated, and  sometimes  prohibited,  when  the  contracts  or  busi- 
ness conflict  with  the  policy  of  the  state,  as  contained  in  its 
statutes.'  {Allgeyfr  v.  Loui.^iana,  165  V.  S.  578,  589,  591 
[17  Sup.  Ct.  427,  41  L.  Ed.  832];  Holden  v.  Hardy,  169  U. 
S.  366,  18  Sup.  C^t.  383,  42  L.  Ed.  780.)" 

Ill  Austin  v.   TnntcssH^,  179  U.  S.  369,  21   Sup.  (^t.  134,  45 
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L.  Ed.  224,  a  statute  of  that  state  prohibiting  the  importa- 
tion and  sale  of  cigarettes:  "While  as  was  said  in  Holden 
V.  Hardy,  169  U.  S.  366,  392  [18  Sup.  Ct.  388,  42  L.  Ed.  780], 
Hhe  police  power  cannot  be  put  forward  as  an  excuse  for 
oppressive  and  unjust  legislation,  it  may  be  lawfully  resorted 
to  for  the  purpose  of  preserving  the  public  health,  safety, 
and  morals,  or  the  abatement  of  pu))lic  nuisances;  and  a 
large  discretion  is  necessarily  vested  in  the  legislature  to 
determine,  not  only  what  the  interests  of  the  public  require, 
but  what  means  are  necessary  for  the  protection  of  such 
interests.*  Thus,  while  in  Railroad  Company  v.  Haseft,  9.") 
U.  S.  465  [24  L.  Ed.  527] ,  it  was  held  that  a  statute  of  Mis- 
souri, prohibiting  the  driving  or  bringing  of  any  Texas, 
Mexican,  or  Indian  cattle  into  the  state  was  in  conflict  with 
the  interstate  commerce  clause  of  the  constitution,  it  was 
.subsequently  held  that  the  introduction  of  diseased  cattle 
might  be  prohibited  altogether,  or  subjected  to  such  regula- 
tions as  the  legislature  chose  to  impose.  {Railway  v.  Haher, 
169  U.  8.  613,  18  Shp.  Ct.  488,  42  L.  Ed.  878.)" 

Knoxville  Iron  Co.  v.  Harbison,  183  U.  S.  21,  22  Sup.  Vt. 
4,  46  L.  Ed.  7)0:  ''In  Holdf^n  v.  Hardy,  169  U.  S.  366  [18 
Sup.  Ct.  383,  42  L.  Ed.  780] ,  the  validity  of  an  act  of  the 
State  of  Utah  regulating  the  emph)yment  of  workingmen  in 
underground  mines,  and  fixing  the  period  of  employment  at 
eight  hours  per  day,  was  in  question.  There,  as  here,  it  was 
contended  that  the  legislation  deprived  the  employers  and 
employees  of  the  right  to  make  contrac^ts  in  a  lawful  way  and 
for  lawful  purposes;  that  it  was  class  legislaticm,  and  not 
eriual  or  uniform  in  its  provisions:  that  it  dei)rived  the 
parties  of  the  equal  protection  of  the  laws,  abridged  th<* 
privileges  and  immunities  of  the  defendant  as  a  citizen  of 
the  United  States,  and  deprived  him  of  his  property  and 
liberty  without  due  process  of  law.  But  it  was  held,  after 
full  review  of  the  previous  cases,  that  the  act  in  (juestion  was 
a  valid  exercise  of  the  police  power  of  the  state,  and  the 
judgment  of  the  Supreme  Court  of  Utah  sustaining  tlie  legis- 
lation was  affirmed." 

Short  V.  Mining  Co.,  20  Utah  24,  57  Pac  721,  45  I..  H.  A. 
603:  ''The  .statute  above  referred  to  was  held  ccnistitutional 
by  the  court  in  Staff  v.  Holden,  14  Utah,  71  [46  I'ac.  75(),  37 
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L.  R.  A.  103),  and  the  Supreme  Court  of  the  United  States 
affinned  sueh  decision  in  169  U.  S.  366  [18  Sup.  Ct.  383,  42 
L.  Ed.  780] ,  holding  that  the  act  in  question  was  a  valid 
exercise  of  the  police  power  of  the  State  of  Utah." 

Similar  conclusions  are  stated  in  People  v.  Lochner  (Sup.) 
76  N.  Y.  Supp.  401. 

We  think  the  better  reasoning  and  correct  distinction  are 
with  the  Supreme  Court  of  the  United  States,  and  the  cases 
in  line  with  its  decisions.  As  we  have  already  shown,  the 
objection  to  the  statute  as  being  special  legislation  was  held 
to  be  untenable  by  that  court,  and  its  opinion  based  squarely 
on  the  fact  that  the  legislature,  in  the  exercise  of  its  i)olice 
power,  could,  by  limiting  the  hours  of  labor,  provide  for  the 
protection  of  the  health  of  the  men  employed  in  underground 
mines  and  smelters.  If  the  statute  had  been  objectionable  as 
class  legislation,  that  ccmrt  would  have  held  it  to  be  a  denial 
of  the  equal  protection  of  the  laws  under  the  fourteenth 
amendment  to  the  federal  constitution.  Of  necessitv,  raanv 
laws  must  refer  to  certain  classes,  such  as  those  governing 
towns,  cities,  various  occupations,  of  whi(*h  the  saloon  busi- 
ness has  been  cited  as  an  instance,  (juarantine  laws  to  prevent 
the  spread  of  different  diseases  peculiar  to  animals  and  people 
and  different  localities,  safety  devices ;  and  generally  a  health 
regulation  must  be  limited,  as  a  matter  of  fact,  if  not  in 
direct  statutory  terms,  to  that  class  which  will  be  affected,  for 
no  others  could  receive  protection.  It  is  necessary  that  the 
law  affect  all  persons  alike  in  the  same  class  and  under  simi- 
lar conditions.  These  recpiirements  are  met  by  the  statute, 
for  it"*  controls  all  alike,  and  extends  to  every  man  who 
engages  in  underground  mining,  or  in  the  smelting  and  mill- 
ing of  ores,  and  becomes  subject  to  the  dangers  incident  to 
those  occupations.  In  sustaining  a  statute  requiring  the 
closing  of  saloons  between  12  at  night  and  6  o'clock  in  the 
morning,  this  court  said:  "The  act  is  not  local  or  special, 
in  the  sense  of  the  ('onstitutional  restriction  upon  this  sub- 
ject. It  applies  to  all  saloons  and  gaming  houses  throughout 
the  state  which  come  within  the  class  mentioned  in  the  act, 
and,  as  to  such  classes  and  places  of  business,  it  is  of  uniform 
operation  throughout  the  state."  {Kx  Parte  J/iriufjsfon,  20 
Nev.  289,  21  Pac.  322.) 
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In  Wefiham  v.  State,  91  N.  W.  421,  58  L.  R.  A.  825,  the 
Supreme  Court  of  Nebraska  held  that  an  act  prohibiting 
females  from  laboring  more  than  ten  hours  per  day,  or  sixty 
hours  per  week,  in  manufacturing  and  certain  other  estab- 
lishments, was  within  the  police  power  of  the  state,  and  not 
objectionable  as  class  legislation ;  and  it  is  said  in  the  opinion : 
"It  would  seem  at  first  blush  as  though  a  law  having  the 
effect  to  interfere  with  the  business  of  the  one,  or  shorten  the 
hours  of  labor  of  the  other,  would  be  repugnant  to  these  con- 
stitutional provisions.  It  must  be  (conceded,  however,  that 
every  property  holder  is  secured  in  his  title  thereto,  and  holds 
it  under  the  implied  rule  and  understanding  that  its  use  may 
be  so  regarded  and  restricted  that  it  shall  not  be  injurious  to 
the  equal  enjoyment  of  others  having  the  equal  right  to  the 
enjoyment  of  their  property,  or  to  the  rights  of  the  com- 
munity in  which  he  lives.  All  property  in  this  state  is  held 
subject  to  rules  regulating  the  common  good  and  the  general 
welfare  of  our  people.  This  is  the  price  of  our  advanced 
civilization,  and  of  the  protection  afforded  by  law  to  the 
right  of  ownership,  and  the  use  and  enjoyment  of  the  prop- 
erty itself.  Rights  of  property,  like  other  social  and  conven- 
tional rights,  are  subject  to  reasonable  limitations  in  their 
enjoyment,  and  to  such  reasonable  restraints  and  regulations 
by  law  as  the  legislature,  under  the  governing  and  control- 
ling power  vested  in  them  by  the  constitution,  may  think 
expedient." 

To  the  same  effect,  and  upholding  a  similar  statute,  is  State 
V.  Buehman,  70  Pac.  52,  59  L.  R.  A.  342,  a  Washington  case. 

It  may  be^assumed  that,  at  the  time  of  the  adoption  of  our 
state  constitution,  underground  mining  had  not  progressed 
to  such  extent  that  the  dangers  to  health  incident  were  so 
apparent  and  well  understood  as  to-day,  and  consequently 
that  no  provision  was  made  for  or  against  such  legislation 
as  that  before  us,  and  no  consideration  given  the  subject. 
Time  and  the  light  of  experience  and  the  progress  of  the  age 
have  shown  the  desirability  of  various  enactments  for  the 
promotion  of  the  happiness  and  good  of  the  i)eople,  regard- 
ing which  legislatoi's  and  statesmen  were  formerly  unmind- 
ful. As  new  conditions  and  necessities  arise  in  the  affairs  of 
men,  the  law  must  advance  to  meet  them. 
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Fitzgerald,  J.,  concurring. 

For  the  reasons  indicated,  we  conclude  that  it  was  within 
the  power  and  discretion  of  the  legislature  to  enact  the 
statute  for  the  protection  of  the  health  and  prolongation  of 
the  lives  of  the  workingnien  affected,  and  the  resulting  wel- 
fare of  the  state. 

The  petitioner  is  remanded  to  custody. 

FiTZCiERALD,  J.,  Concurring: 

The  (juestion  for  determination  is,  docs  the  eight -hour 
enactment  of  the  last  session  of  the  Nevada  Legislatun^ 
violate  the  Nevada  constitution?  True,  it  is  claimed  in  the 
brief  of  counsel  for  petitioner  that  the  said  enactment 
violates  also  the  ('onstitution  of  the  United  States,  in  its 
fourteenth  amendment,  but  this  contention  was  abandoned 
at  the  oral  argument;  and  the  Supreme  Court  of  the  United 
States,  which  is  the  supreme  authority  as  to  what  may  con- 
stitute a  violaticm  of  that  constitution,  has  held  that  such 
an  enactment  does  not  contravene  the  national  constitution. 

Counsel  claim  that  the  enactment  violates  the  constitu- 
ti<m  of  Nevada  (1)  in  se(*tion  21  of  article  IV,  as  to  gen- 
erality and  uniformity  of  laws;  (2)  in  section  17  of  article 
IV,  as  to  multiplicity  of  subjects;  (8)  in  section  20  of 
article  IV,  as  to  local  and  special  laws;  and  (4)  in  section  1 
of  article  I,  as  to  (a)  class  legislation;  and  (b)  its  "Bill  of 
Kights,'^  as  to,  first,  personal  liberty;  and,  second,  as  to 
acq uiring  proi)erty . 

While  counsel  have  cited  the  foregoing  sections  as  violated 
by  the  enactment  in  (juestion,  they  have  not,  in  their  argu- 
ments, kept  the  discussion  on  each  point  separate;  but  sev- 
eral  points  are  mingled  together  in  their  discussion.  Hence 
the  discussion  here  will  have,  to  some  extent,  to  follow  the 
same  method.  The  said  points  will,  however,  be  separately 
discussed  as  far  as,  under  the  circumstances,  may  be  practi- 
cable. 

Se(^tion  20  of  article  IV  provides:  '^The  legislature  shall 
not  pass  local  or  special  laws"  in  certain  cases  thei'ein  named; 
but  the  enactment  in  question  here  does  not  seem  to  come 
under  any  of  them,  unless  it  be  this  one:  '^For  the  punish- 
ment of  crimes  and  misdemeanors.''  If  that  be  the  conten- 
tion, it  will  receive  att(»ntion  fiirflicr  on. 
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Section  21  provides  that  "in  all  eases  enumerated  in  the 
preeedinf?  section  [see  section  20]  and  all  other  cases  where 
a  general  law  (^an  l)e  made  applicable,  all  laws  shall  be 
general  and  of  nniform  operation  throughout  the  state.'' 
Does  counsel  dainr  that  a  health  law  could  "be  made  general 
and  of  uniform  operati(m  throughout  the  state'^  that  is, 
applicable  to  wholesome  and  unwholesome  employments 
alike,  if  there  are  employments  wholesome  and  employ- 
ments unwholesome?  If  so,  cases  cited  in  the  briefs  oi)p()se 
the  contention. 

Section  17  of  article  IV  is:  "Each  law  enacted  bv  the 
legislature  shall  embrace  but  one  subject,  and  matter  prop- 
erly connected  therewith,  which  subject  shall  be  briefly 
expressed  in  the  title,'*  etc.  The  title  of  this  act  is  as  follows: 
"An  act  regulating  the  hours  of  employment  in  underground 
mines  and  smelters,  and  ore  reduction  works,  and  providing 
penalties  for  violation  thereof.'*  Does  this  enactment  violate 
this  section  as  being  multifarious  in  its  title?  Counsel, 
though  citing  the  section  as  violated  by  the  act's  title,  pay 
very  slight  attention  to  the  point  in  their  argument.  This 
fa(*t  and  the  subject  itself  justify  only  a  brief  referen(»e  to  it 
here.  It  is  thought  that  neither  the  title  nor  the  body  of  the 
act  violates  said  section. 

This  •l)rief  reference  to  the  se^'tioiis  of  the  constitution 
(claimed  to  be  violated  is  made  to  show  that  all  that  were  cited 
to  the  court  by  counsel  received  the  court's  attention.  The 
main  ('ontention  of  coun.sel  will  now  be  <*onsidered:  Section 
1  of  article  I,  called  by  counsel  the  " Bill" of  Rights,*'  is:  "All 
men  are,  by  nature,  free  and  ejjual,  and  have  certain  inalien- 
able rights,  among  whi(^h  are  th()S(»  of  enjoying  and  defend- 
ing life  and  liberty:  ac<iuiring,  poss(»ssing  and  protecting 
property,  and  pursuing  and  obtaining  safety  and  happiness." 
The  contention  is  that  the  enactment  of  190*3  violates  this 
section,  as  (1)  interfering  with  petitioner's  "liberty,'*  (that 
is,  his  "liberty  to  c(mtra(*t");  and  (2)  his  right  of  "a(Miuir- 
injr  *  -'-^  -'^  proj)erty."  These  are  the  two  precise  (juestions 
in  this  case.  And  here,  too,  counsel  have  not  chosen  to  dis- 
cuss each  point  separately,  but  liave  mingled  them  together 
in  a  general  manner.  Therefore  the  brief  discussion  here  to 
b<»  made  will  be  som(*what  similar.     One  remark,  however. 
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will  be  made,  to  wit,  that  although  courts  of  great  respect- 
ability have,  it  seems,  held  that  the  word  "liberty,"  in  other 
constitutions  similar  to  ours,  in  said  section  1  of  article  f, 
refers  to  the  '^ right  to  contract"  or  "liberty  to  contract,"  is 
it,  after  all,  entirely  clear  that  it  does?  It  would  seem  that 
the  notion  conveyed  by  the  word  "liberty"  might  ordinarily 
be  deemed  to  be  somewhat  different  from  the  woixi  "con- 
tract," and  also  the  "right  to  lii)erty"  and  the  "right  to  c(m- 
tract"  somewhat  different  from  each  other.  But  be  that  as 
it  may,  now  to  the  points  thus  sharply  put  to  issue: 

The  question  presents  itself  in  two  aspects:  (1)  Its  gen- 
eral aspect  (that  is,  in  reference  to  legislative  enactments 
upon  the  right  or  liberty  of  all  citizens  "to  contract  in  refer- 
ence to  their  labor,"  and  the  right  of  all  citizens  to  "acquire 
property");  and  (2)  the  rights  of  a  special  class  or  special 
classes  of  citizens  in  these  respects.  The  first  or  general 
aspect  of  the  question  does  not  arise  in  the  matter  now  in 
hearing,  and  therefore  will  not  be  discussed.  But  the  setiond 
aspect,  to  wit,  the  special  one  of  the  legislative  power  to  regu- 
late or  restrain  contracting  as  to  laboring  in  underground 
mines  and  about  smelters  and  reduction  works,  does  arise, 
and  will  be  considered. 

On  the  specific  (piestion  of  such  regulation  and  restraint 
as  to  laboring  in  underground  mines  and  about  smelting  and 
reduction  works  but  two  cases  have  been  cited  by  counsel. 
These  are  the  case  of  Sfaie  v.  Holden,  14  Utah,  71,46  Pac. 
7r)6,  37  L.  R.  A.  lO'J,  and  the  case  of  7m  re  Morgan,  26  Colo. 
415,  58  Pac.  1071,  47  L.  K.  A.  02,  77  Am.  St.  Rep.  269:  and 
these  two  cases  are  direct tly  antagonistic  to  each  other.  True, 
in  addition  to  these  two  c^ses  there  are  in  C-olorado  (In  rf 
lAthor  Bill,  21  (\)lo.  29,  IV.)  Pac.  32H,  and  In  re  House  Bill, 
21  Colo.  32,  39  Pac.  431)  judicial  responses  to  legislative 
inquiries  to  the  same  effect  as  was  the  decision  of  the  Colo- 
rado court  in  In  re  Morgan.  But  those  responses  were  not 
made  after  argument  by  counsel,  and  do  not  themselves  con- 
tain argument,  but  merely  assertion.  Therefore  the  case  in 
In  re  Morgan  is  essentially,  as  stated  above,  the  only  case  in 
point  cited  by  counsel  that  was  precisely  antagonistic  to  the 
case  cited  from  Utah. 

Before  considering  thes<*  cases,  let  it  be  remarked  that  the 
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legislative  power  to  regulate  and  restrain  the  hours  of  labor 
in  employments  other  than  those  mentioned  in  the  Nevada 
statute  has  been  before  numerous  appellate  courts  of  the 
Fnion,  and  that  tlie  decisions  thereon  are  not  uniform;  some 
holding  such  regulation  and  restraint  constitutional,  and 
others  unconstitutional.  Therefore  whatever  aid  could  be 
gained  from  analogy  in  decisions  in  other  cases  would  be 
divided  aid — partly  in  favor  of  petitioner,  and  partly  against 
him;  but  it  is  believed  the  preponderance^  in  number  and 
reason  is  against  him. 

As  counsel  for  petitioner  place  great  reliam^e  on  In  re 
Morgan,  that  case  will  be  examined.  Here  a  puzzling  state- 
ment appears.  The  chief  justice  in  the  opinion  first  gives 
the  enactment  of  the  Colorado  Legislature  in  question  in  the 
case,  which  is  the  same  as  the  one  in  question  in  the  Utah 
case,  and  also  in  the  case  now  before  us;  and,  secondly,  the 
clause  of  the  C^olorado  Constitution  claimed  to  be  by  it 
violated,  which  clause  is  essentially  the  same  as  the  clause 
in  the  Nevada  Constitution,  and  also  as  the  clause  in  the 
riah  Constitution  (it  is  not  here  overlooked  that  another 
clause  is  in  the  Utah  Constitution  enjoining  upon  its  legis- 
lature the  enactment  of  health  laws  as  to.  laborers  in  mines, 
etc.);  and  then  he  says  that  it  is  '* practically  admitted  to  be 
tnie  that  this  act  contravenes  the  constitutional  provision 
(luoted  in  the  statement.  Let  us  see  if,  notwithstanding  this 
conflict,  it  can  be  justified  as  a  valid  exercise  of  the  police 
power."  Curious  admission.  If  admitted,  it  nnist  have  been 
by  the  counsel  in  the  case  who  were  endeavoring  in  their 
argunu»nts  to  uphold  the  enactment  of  the  Colorado  Legisla- 
ture; and,  after  admitting  that  the  enactment  contravened 
the  constitution,  how  could  counsel,  in  reason,  ask  the  court 
to  uphold  such  contravening  enactnu»nt,  under  either  the 
police  power  or  under  any  other  power  of  the  legislature? 
If  the  enactment  c(»ntravened  the  Colorado  Constitution,  it 
would  seem  that  was  an  end  of  the  matter.  Saying  or  assum- 
ing that  it  did  so  violate  was  a  pefifio  prinripii.  It  begged 
the  whole  (juestion. 

Again  the  Colorado  court  in  In  re  Morgan,  says:  "If,  in 
our  constitution  there  was,  as  there  seems  to  be  in  that  of 
Utah,  a   si)ecifif  affirmative  provision    enjoining   upon  the 
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j^eneral  assembly  the  enactment  of  laws  to  protect  the  health 
of  the  class  of  workinfj^men  therein  enumerated,  it  might  be 
that  acts  reasonably  appropriate  to  that  end  would  not  be 
obnoxious  to  that  provision  of  our  cronstitution  forbidding 
class  legislation,  for  it  could  hardly  be  said  that  a  classifica- 
tion made1)y  the  constitution  itself  was  arbitrary  or  unfair, 
or  that  it  clashed  with  another  provision  of  the  same  instru- 
ment inhibiting  class  legislation." 

Why  could  not  a  classification  made  l)y  a  constitution  be 
" arbitrary  '^  and  **  unfair  "  *  Clearly  such  classification  might 
in  reality  be  arbitrary  and  unfair,  but  it  probably  would  not 
lie  in  the  mouths  of  justices  (constituting  a  c<mrt  under  such 
constitution  to  nuUifv  it  because  of  such  arbitrariness  and 
unfairness. 

In  the  paragraph  just  above  (juotcd  docs  not  the  Colorado 
court — that  ccmrt  so  nuu*h  relied  upon  by  th^se  assailing  the 
enactment  in  (juestion  in  this  court — practically  admit  that 
such  an  cnactnumt  as  this  is  a  ''reas<mably  ai)propriate " 
health  regulation?  It  was  only  the  '^umlth"  of  the  work- 
men that  the  Utah  Constitution  comnuxnded  its  legislature 
to  enact  laws  to  protect.  It  did  not  say  how  this  health  was 
to  be  protected.  The  Utah  Legislature  deemed  protection  of 
miners  by  regulating  and  controlling  the  hours  of  daily  labor 
•* reasonably  appropriate"  protection,  and  the  Utah  Supreme 
Court  likewise  held  it  ''reasonably  a])propriate"  and  valid. 
It  may  be  added  here  that  the  United  States  Supreme  Court 
also  has  held  such  legislation  appropriate  and  valid.  (Sec 
infra.) 

Now,  in  essence,  precisely  the  sanu*  situation  existed  in 
Colorado  at  the  time  of  the  decision  in  In  re  Morgan  as  did 
in  Utah  at  the  time  of  the  decision  in  Siaff  v.  Iloldni,  and  as 
does  now  in  this  state  Hy  universal  consent  of  courts  and 
text- writers  on  the  law,  the  legislature  has,  without  express 
constituticmal  grant  authorizing  it,  the  power  to  protect  the 
health  of  the  people  over  whom  it  has  jurisdiction.  There- 
fore, as  a  question  of  legislative  power,  there  is  not  a  particle 
of  difference,  in  essen(»e,  between  the  situation  under  the 
Utah  Constitution  and  that  under  the  Colorado  and  the 
Nevada  Ccmstitutions.  And  the  (juestion  here  is  purely  one 
of  legislative  power.     The  expediency,  propriety,  or  wisdom 
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of  the  enactment  is  not  before  this  court.  If  the  legislature 
has  the  constitutional  power  to  make  the  enactment,  this 
(^oxirt  has  no  power  to  annul  the  enactment;  and  should  it, 
imder  the  case  supposed,  do  so,  it  could  be  justly  charged 
with  usurpation  of  power.  And  courts,  the  conservating 
governmental  branch  under  the  constitution  or  fundamental 
principles  of  government,  should  be  most  careful  not  them- 
selves to  set  the  example  of  usurping  power.  Let  it,  however, 
be  said  that  courts  should  be  equally  scrupulous  and  fearless 
in  preventing  others  from  infractions  upon  the  constitution 
which  they  are  sworn  to  support,  protect,  and  defend.  Then, 
under  the  diret^t  decision  of  the  Utah  Supreme  Court  that  an 
eight-hour  law  is  a  reasonably  appropriate  provision  to  pro- 
tect the  health  of  those  engaged  in  undergi'ound  mining,  and 
those  in  and  about  smelting  and  reduction  works,  and  the 
pregnant  admission  of  the  (-olorado  Supreme  Court  to  the 
same  effect,  and,  again,  the  direct  affirmance  of  the  same 
doctrine  by  the  Supreme  Court  of  the  United  States  in  the 
following  cases  in  that  court:  If  olden  v.  Hardy,  169  U.  S. 
866,  18  Sup.  (^t.  ;W3,  42  L.  Ed.  780;  Orinif  Insuratice  Com- 
pany V.  Dagg!^,  172  U.  S.  564,  19  >Sup.  Ct.  281,  43  L.  Ed.  552; 
aSY.  LouiH  Iron  Mountain  c(-  Railway  v.  Fanl,  173  U.  S.  409, 
19  Sup.  Ct.  419,  43  L.  Ed.  746;  Williams  v.  Fearn,  179  U.  S. 
274,  21  Sup.  (^t.  128,  45  L.  Ed.  186;  AuHtin  v.  Tennessee,  179 
U.  S.  349,  21  Sup.  Ct.  132,  45  L.  Ed.  224;  and  Knoxville  Iron 
Co.  V.  Harbison,  183  U.  S.  21,  22  Sup.  Ct.  1,  46  L.  Ed.  55— 
what  of  precedent  there  is  in  the  decisions  of  other  courts  is 
in  favor  of  the  validity  of  the  law. 

It  cannot  be  said  that  these  decisions  of  the  United  States 
Supreme  Court  were  obiter.  They  were  necessary  to  the 
decision  of  the  cases.  The  contention  was  that  the  Utah 
enactment  was  in  violation  of  the  fourteenth  amendment  to 
the  United  States  Constitution,  as  (1)  abridging  the  privi- 
leges and  immunities  of  citizens  of  the  United  States;  (2) 
depriving  persons  of  liberty  and  property  without  due  proc- 
ess of  law;  and  (3)  denying  persons  within  its  jurisdiction 
the  equal  protection  of  the  laws.  The  court  held,  in  effect, 
that  the  Utah  enactment  did  no  one  of  these  three  things. 
VVhyf  Because  it  was  a  legitimate  police  regulation.  Why 
a  legitimate  police  regulation?     Because  it  was  based  on  a 
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consideration  of  health;  tliat  lal>orers  in  undergrround  mines 
and  those  in  smelters  could  reasonably  and  properly  be  made 
into  a  class,  and  the  health  of  that  class  protected  by  lej^is- 
lative  enactment.  Had  the  foundation  been  imagfinary,  the 
court  could  not  liave  so  lield.  But  the  foundation  (that  is, 
the  consideration  of  health)  being  real,  proper  and  reason- 
able, the  court  lofjically  and  legally  upheld  the  enactment. 
The  fourteenth  amendment  was  violated  unless  the  enactment 
was  a  legitimate  police  regulation,  and  it  was  not  a  legitimate 
police  regulation  unless  the  enactment  was  based  on  a  legiti- 
mate health  dassificaticm.  Therefore  the  United  States 
Supreme  Court  directly  holds  this  to  be  a  legitimate  health 
regulaticm.  I  cannot  say  that  I  am  so  fully  and  completely 
equipped  in  the  doubtful  science  of  medicine  as  to  be  able 
to  say  that  T  know  that  it  is  not  such  a  reasonably  appropri- 
ate provision.  This  is  the  full  extent  to  which  it  is  necessary 
to  go  in  this  case.  Then,  too,  not  a  decision  of  a  court 
that  mentions  the  subject  but  says  that  a  court  cannot  set 
aside  an  enactment  of  a  legislature  unless  the  enactment  is, 
beyond  doubt,  in  violation  of  the  constitution  under  which 
both  the  court  and  the  legislature  act.  Can  it  be  said  that, 
under  the  showing  above  made,  there  is  not  a  doubt  that  the 
enactment  in  question  here  is  beyond  all  doubt  in  violation 
of  the  constitution  of  the  State  of  Nevada f  It  seems  to  me 
that  it  ('annot  be  so  said.  Therefore  I  conclude  that  this 
enactment  is  not  unconstitutional  as  being  a  violation  of  the 
"health'^  element  of  the  Nevada  Bill  of  Kights. 

Now  to  the  '^^lass  legislation"  element  in  the  enactment: 
Counsel,  in  their  arguments  in  this  case,  have  mingled  the 
"class  legislation"  objection  implied,  they  say,  in  the  bill  of 
rights,  and  the  "class  legislation"  inhibited  in  subsequent 
parts  of  the  constitution,  to  wit,  sections  20  and  21  of  article 
IV,  and  perhaps  it  may  be  permissible  for  me  to  do  the  same. 
Here  it  cannot  truly  be  said  that  all  class  legislation  is  bad. 
Decisions  by  the  hundred  and  bv  the  thousand  mav  easilv  be 
found  that  hold  some  class  legislation  is  constitutional  and 
valid.  Such  are  too  numerous  to  need  citation  of  instances. 
The  only  question  is,  is  there,  or  is  there  not,  a  real  founda- 
tion— a  foundation  in  fact,  in  the  nature  of  things — for  the 
class  made?     If  there  is  such  a  foundation  to  support  a  legls- 


Jan.  1904]  Ex  Parte  Boyoe.  359 

Fitzgerald,  J.,  concurring. 

lative  enact raeut,  then  that  enactment  is  constitutional  and 
valid;  but,  if  not,  then  it  is  unconstitutional,  and  therefore 
void.  Should  legislators  so  far  forget  their  duty  to  God 
and  to  man,  and  so  far  disregard  the  oath  of  office  taken  by 
them  to  support,  protect,  and  defend  the  constitution — the 
only  instrument  that  gives  them  any  power  to  act  at  all  legis- 
latively— as  to  join  together  in  an  enactment  persons  or 
things  on  a  mere  imaginary  something  that  has  no  existence 
in  the  natures  or  situations  of  those  persons  or  those  things, 
and  say  that  those  persons  or  those  things  must  be  governed 
by  said  enactment,  then  it  would  be  class  legislation;  and  at 
least  contrary  to  sections  20  and  21,  above  mentioned,  and 
possibly,  also,  to  the  bill  of  rights,  in  section  1  of  article  I. 
Hut  of  the  latter  I  do  not  desire  at  this  place  to  discourse. 
For  does  it  not  seem  that  when  provision  so  ample  against 
class  legislation,  local  and  special,  as  that  contained  in  sec- 
tions 20  and  21  of  article  IV  of  the  Nevada  Constitution,  is 
made,  the  inhibitions  of  the  bill  of  rights,  in  section  1  of 
article  T,  were  aimed  at  other  evils?  Be  that  as  it  may,  I 
conclude  that  the  enactment  of  the  Nevada  Legislature  in 
(juestion  here  is  not  in  violation  of  the  Nevada  Constitution, 
as  l)eing  "class  legislation"  of  the  objectionable  kind  inhibited 
in  section  20  or  21 ,  or  of  the  objectionable  kind  that  may  pos- 
sibly be  inhibited  in  the  bill  of  rights  of  section  1  of  article 
1,  if  there  be  therein  any  such  inhibition. 

In  support  of  this  conclusion  may  be  cited  the  direct 
decision  of  the  Utah  Supreme  Court  that  workers  in  under- 
ground mines  and  workers  in  smelters  and  reduction  works 
may  with  sound  reason  be  made  into  classes,  and  the  health 
of  those  classes  protected  by  the  legislature.  To  the  same 
effect  is  impliedly  the  decision  of  the  court  most  relied  on  in 
argument  here,  to  wit,  the  Colorado  Supreme  Court,  in  Tn  re 
Morgan.  For  I  think  I  have  above  shown  that  the  opinion 
in  the  Colorado  case  impliedly,  at  least,  admits  that,  with  a 
constitutional  provision  like  that  in  the  Utah  Constitution, 
such  legislation  might  be  valid,  and  also  further  shown  that, 
in  essence,  the  additional  provision  of  the  Utah  Constitution 
did  not  at  all  change  the  situation.  True,  the  Colorado  court 
held  such  legislation  unconstitutional  and  void;  but  it  would 
seem  that  after  the  facts  stated,  and  after  the  admissions  made 
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by  it,  its  (*onclusi()u  against  the  validity  of  the  enactnieut 
l)efore  it  was  a  non  sfquifur. 

In  addition,  as  stated  above,  I  cauiiot  say  that  my  knowl- 
ed<rtM)f  luedieal  seieuee  is  soeoinplete  that  I  ean,  in  conscienoi*, 
say  that  I  know  that  workers  in  under^jround  mines  or 
workers  in  smelters  and  rednetion  works  are  not  engaged  in 
unhealthy  employments.  Tlie  lej^islature  of  Nevada,  at  its 
sessicm  in  IJHKJ,  impli(»dly  said  they  were  sneh,  and  legislated 
for  the  protection  of  such  workers;  and  I  cannot,  under  the 
reason  of  the  thing,  and  the  authority  of  the  Utah  Supreme 
Court  and  that  of  the  United  States  Supreme  Court,  to  say 
nothing  of  the  pregnant  admission  of  the  Colorado  Supreme 
Court  (may  I  be  permitted  to  explain  that  I  mean  an  admis- 
si<m  that  is  pregnant  with  a  principle  that  is  destructive  of 
the  final  conclusion  to  which  that  court  came?),  say  that  the 
said  enactment  of  the*  Nc^vada  Legislature  for  that  purposes 
was,  beyond  doubt,  a  violation  of  the  constitution  of  Nevada. 

For  the  foregoing  reasons  1  concur  in  the  conclusion  of 
Justice  Talhot  that  the  enactment  in  ((uestion  here  is  not  a 
violation  of  the  constitution  of  Nevada,  and  also  in  the  order 
that  the  j^etitioner  be  reinanded  to  (nistody. 

Helkxap,  C.  •!.,  dissenting: 

It  is  claimed  that  the  law  should  be  upheld  as  a  health 
law,  and  was  adopted  for  that  purpose  by  the  legislatuiv  in 
its  exercise  of  the  police  power.  The  police  power  is  inherent 
in  the  legislature,  and  founded  upon  the  duty  of  the  state  to 
protect  life,  health,  and  property  of  the  community,  and  to 
preserve  good  order  and  morality.  Professor  Tiedeman,  in 
his  treatise  upon  the  sulgtM't,  says:  '^The  police  power  of 
the  government,  as  understood  in  the  constitutional  law  of  the 
United  States,  is  simply  the  power  of  the  government  to  estab- 
lish provisions  for  the  enforcement  of  the  common  as  well 
as  civil  law  maxim,  '^'/V  Hten^  fno,  uf  alhn^im  non  Jadaa'-'' 

This  police  power  of  the  state  extends  to  the  protection  of 
the  lives,  liml)s,  health,  <'omfort,  and  (juiet  of  all  persons,  and 
tlie  prote<^tion  of  all  ])r(>perty  within  the  state.  According 
to  the  maxim,  *'  Sic  nif^re  tuo,  ut  fdifnum  non  iadna,'^  it  being 
of  universal  application,  it  must,  of  c(mrse,  be  within  the 
range  of  legislative  action  to  defin<*  the  mode  and  manner  in 
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which  every  one  may  use  his  own  as  not  to  injure  others. 

In  iMwton  V.  Steele,  Vrl  V.  S.  130,  14  Sup.  Ct.  oOO,  38  L. 
Kd.  38'),  the  eouii;  said:  ''The  extent  and  limits  of  what  is 
known  as  the  'police  power'  has  been  a  fruitful  subject  of 
discussion  in  the  appellate  courts  of  nearly  every  state  in  the 
Union.  It  is  universally  concealed  to  include  everythinj? 
essential  to  the  public  safety,  health,  and  morals,  and  to  jus- 
tify the  destruction  or  abatement,  by  summary  proceedings, 
of  whatever  may  be  regarded  as  a  public*  nuisance.  Under 
this  power  it  has  been  held  that  the  state  may  order  the 
destruction  of  a  house  falling  to  decay  or  otherwise  endan- 
gering the  lives  of  passers-by;  the  demolition  of  such  as  are 
in  the  path  of  a  conflagration;  the  slaughter  of  diseased  cat- 
tle; the  destruction  of  decayed  or  unwholesome  food;  the 
prohibition  of  wooden  buildings  in  cities;  the  regulation  of 
railways  and  other  means  of  public  conveyance,  and  of  inter- 
ments in  burial  grounds;  the  restriction  of  olgectionable 
trades  to  certain  localities;  the  compulsory  vaccination  of 
children;  the  confinement  of  the  insane,  or  those  aiflicted 
with  contagious  diseases;  the  restraint  of  vagrants,  beggars, 
and  habitual  drunkards:  the  suppression  of  obsc^ene  publica- 
tions and  houses  of  ill  fame;  and  the  prohibition  of  gam- 
bling  houses  and  places  where  intoxicating  licjuors  are  sold. 
Heycmd  this,  however,  the  state  may  interfere  whenever  the 
jmblic  interests  demand  it;  and  in  this  particular  a  large 
discretion  is  necessarily  vested  in  the  legislature  to  deter- 
mine, not  only  what  the  interests  of  the  public  recjuire,  but 
what  measures  are  necessary  for  the  prot(M?tion  of  such 
interests.  To  justify  the  state  in  thus  interposing  its  author- 
ity in  behalf  of  the  public,  it  must  appear,  first,  that  the 
interests  of  the  public  generally,  as  distinguished  from  those 
of  a  particular  class,  re(|uire  such  interference;  and,  second, 
that  the  means  are  reasonably  necessary  for  the  accomplish- 
ment of  the  purpose,  and  not  unduly  oppressive  upon  indi- 
viduals. The  legislature  may  not,  under  the  guise  of 
protecting  the  public  interests,  arbitrarily  interfere  with 
private  business,  or  impose  unusual  and  unnecessary  restric- 
tions upon  lawful  occui)ati(ms." 

In  the  Matter  of  Jacobs,  98  X.  Y.  98,  .")()  Am.  Rep.  630, 
where  the  court  had  under  cousidiM-ation  a  law  of  New  York 
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prohibiting  the  manufacture  of  eij^ars  and  the  preparation  of 
tobacco  in  any  form  in  tenement  liouses,  after  citing  decisions 
to  show  that  the  police  power  is  not  without  limitation,  and 
that  in  its  exercise  the  legislature  must  respect  fundamental 
rights  guaranteed  by  tlie  constitution,  it  said:  *'If  this  were 
otherwise  the  power  of  the  legislature  would  be  practically 
without  limitation.  In  the  assumed  exercise  of  the  police 
power  in  the  interests  of  the  health,  the  welfare,  or  the  safety 
of  the  public,  every  right  of  the  citizen  might  be  invaded, 
and  everv  constitutional  barrier  swept  awav.  (tenerallv  it  is 
for  the  legislature  to  determine  what  laws  or  regulations  are 
needed  to  protect  the  public  health  and  secure  the  public 
(•omfort  and  safety,  and  while  its  measures  are  calculated, 
intended,  convenient,  and  appropriate  to  accomplisli  these 
ends,  the  exercise  of  its  discretion  is  not  subject  to  review  by 
the  courts.  Hut  they  must  have  some  relation  to  these  ends. 
Under  the  guise  of  police  regulations,  personal  rights  and 
private  property  cannot  be  arbitrarily  invaded,  and  the  deter- 
mination of  the  legislature  is  not  final  or  conclusive.  If  it 
passes  an  act  ostensibly  for  the  i)ublic  health,  and  thereby 
destroys  or  takes  away  the  property  of  a  citizen,  or  interferes 
with  his  personal  liberty,  then  it  is  for  the  courts  to  scruti- 
nize the  act  and  see  whether  it  really  relates  to,  and  is 
(convenient  and  appropriate  to  promote,  the  public  health. 
*  *  "^^  To  justify  this  law,  it  would  not  be  sufficient  that 
the  use  of  tobacco  may  be  injurious  to  some  persons,  or  that 
its  manipulation  may  be  injurious  to  those  who  are  engaged 
in  its  preparation  and  manufa(*ture,  but  it  would  have  to  l)e 
injurious  to  the  public  health.''  Again:  "When  a  health 
law  is  challenged  in  the  (*ourts  as  unconstitutional,  on  the 
ground  that  it  arbitrarily  interferes  with  i)ersonal  liberty  and 
private  property  without  due  process  of  law,  the  courts  must 
be  able  to  see  that  it  has,  at  least,  in  fact,  some  relation  to 
the  public  health;  that  the  public  health  is  the  end  actually 
aimed  at;  and  that  it  is  appropriate  and  adapted  to  that  end." 
To  justify  the  law,  it  is  not  sufficient  that  underground 
mining  and  working  in  smelters  may  be  injurious  to  the  men 
employed  in  the  mines  or  smelters,  but  it  must  be  injurious 
to  the  public  health.  It  is  not  claimed  that  the  law  is 
injurious  in  this  respect.     If  this  law  is  beneficial  to  the 
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men  working  in  undergronnd  mines  and  smelters — and  that 
is  insnffieient,  under  the  authorities — it  is  so  only  in  a 
remote  degfree.  Rheumatism,  miners'  consumption,  and  lead 
poisoning,  it  is  said,  are  the  maladies  to  whieh  men  affeeted 
by  this  law  are  exposed.  It  is  difficult  to  understand  how 
these  afflictions  may  be  prevented  by  its  provisions.  Lead 
poisoning  and  miners'  consumption  are  caused  by  inhaling 
fumes  from  the  smelters,  or  dust  in  the  deep  mines.  Any 
daily  exposure  for  a  materially  less  time  than  eight  hours 
mav  result  in  their  contraction.  In  its  most  favorable 
aspect,  the  statute  is  not  helpful  to  these  men,  except  that 
shorter  hours  of  labor  rend  to  preserve  the  system,  while 
longer  hours  produce  exhaustion  and  its  consequent  ill  effects. 
I  think  the  statute  was  adopted  by  the  legislature  in  con- 
formity to  the  trend  of  legislation  throughout  the  (»ountry, 
shortening  the  hours  of  labor  in  many  industrial  pursuits, 
and  not  as  a  health  regulation. 

The  principle  upon  which  the  police  power  is  exercised  by 
the  legislature  is  based  upon  tlie  maxim,  '^So  use  your  own 
as  not  to  injure  others,"  the  literal  transaction  of  which  is, 
'^  Enjoy  your  own  property  in  such  a  manner  as  not  to  injure 
that  of  another  person,"  (Broom's  Legal  Maxims,  p.  864.) 
'*Any  law  which  goes  beyond  that  principle — which  under- 
takes to  abolish  rights,  the  exercise  of  which  does  not  involve 
an  infringement  of  the  rights  of  others,  or  to  limit  the 
exercise  of  rights  beyond  what  is  necessary  to  provide  for 
the  public  welfare  and  personal  security — cannot  be  included 
in  the  police  power  of  the  government.  It  is  a  governmental 
usurpation,  and  violates  the  principles  of  abstract  justice,  as 
they  have  been  developed  under  our  republican  institutions." 
(Tiedeman,  sec.  1.)  The  maxim  can  only  be  invoked  in  the 
support  of  laws  for  the  protection  of  the  public  health,  and 
not  for  the  protection  of  an  individual  against  himself.  There 
can  be  no  more  justification  for  sucli  a  law  than  laws  pro- 
hibiting men  from  working  in  the  manufacture  of  white  lead, 
bec^inse  they  are  apt  to  contract  lead  poisoning,  or  to  pro- 
hil)it  occupation  in  certain  parts  of  iron  smelting  works, 
because  the  lives  of  men  so  engaged  are  materially  shortened. 
(Tiedeman,  sec.  86.) 

In  the  ca.se  of  In  vp  Morgan,  26  (^olo.  426,  .18  Pac.  1071, 
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prohibitii  .                 "       /,.,,/'  -^''^  ^  statute  similar  to 

tobacco  ^;.vi'-  '^^'fion  «'**'  ^**^^*^  nn constitutional, 

to  she  ^.    <  S'^' ''"'"'t!>'^^^^^    violated  the  bill  of  rights, 
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„  A  - ''■  .///ir. "''      ,,viM  fo  the  consideration  of  the  ques- 
:ff'- ^"jitiit^^*^*'    l^^y  was  a  proper  exercise  of  the  police 
''' '''m>'/^''*'*  /^'J/h^  P"i>I»<*  health,  as  follows:     -^Were  the 
''  ivT  ^*'  '"^'^''If  to  )m)tect  the  public  health,  and  its  provi- 
'//>'**''  ''^      h}y  aj)pi'opriate  to  that  end,  it  might  be  sus- 
,./<»»••*  ^^^*  •„  such  a  <*ase  even  the  constitutional  right  of 
frfi'****        flv  he  reasonably  limited.     But  the  act  before  us 
I'ovtri*''  ^^^^^  character.     In  selecting  a  subject  for  the  exer- 
/>'  "^\\h^^  police  power,  the  legislature  must  keep  within  its 
^*'****'  ,.„nc.    T'he  reason  for  the  existence  of  the  power  rests 
^^^     fjic  theory  that  one  must  so  use  his  own  as  not  to  injure 
th  TS,  »"^  '*^o  as  not  to  interfere  with  or  injure  the  public 
I  »fllth,  safety,  morals,  or  general  welfare.     How  can  one  be 
^»id  injuriously  to  affect  others  or  interfere  with  these  great 
()hje<*ts  by  doing  an  act  whi(ih  confessedly  visits  its  couse- 
<iuences  on  himself  alone?    And  how  can  an  alleged  law  that 
purports  to  be  the  result  of  an  exercise  of  the  police  power 
be  su(^li  in  reality,  when  it  has  for  its  only  object  not  the 
protection  of  others,  or  the  public  health,  safety,  morals,  or 
general  welfare,  but  the  welfare  of  him  whose  act   is  pro- 
hibited, when,  if  conmiitted,  it  will  injure  him  who  commits 
it,  and  him  onlyf     *     "^^     ''^     In  this  we  must  not  be  under- 
stood  as   limiting   the    legislature   where    the  facts   justify 
apparent  discrimination  in  passing  the  health  laws  affecting 
only  certain  classes.     Indeed,  laws  having  for  their  object  the 
prote(^tion  of  small  portions  of  a  (•ommunity  have  been  upheld, 
as  in  Fertilizing  Co.  v.  Hyde  P(trl\  97  U.  8.  G.")?)  [24  L.  Ed. 
1036],  when  a  nuisance,  obnoxious  probably  only  to  a  part  of 
a  village,  was  a})ated;  but  what  we  mean  to  decide  is  that  in 
a  purely  private  lawful  business,  in  which  no  special  privi- 
lege or  license  has  been  granted  by  the  state,  and  the  carry- 
ing on  of  which  is  attended  by  no  injury  to  the  general 
public,  it  is  beyond  the  power  of  the  legislature,  under  the 
guise  of  the  police  power,  to  prohibit  any  adult  man  who 
desires  to  work  thereat  from  working  more  than  (»ight  hours 
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a  day,  on  the  ground  that  working  longer  may,  or  probal)ly 
will,  injure  his  own  health." 

Holde7i  V.  Hardy,  169  U.  S.  366,  18  Sup.  Ct.  383,  42  L.  Ed. 
780,  a  decision  of  the  Supreme  Court  of  the  United  States, 
in  which  a  statute  of  the  State  of  Utah  similar  to  the  one 
now  under  consideration  was  upheld  as  not  being  in  conflict 
with  the  provisions  of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  is  referred  to  as  an  author- 
itative  niling  in  support  of  the  law.  The  constitution  of  the 
State  of  Utah  (article  XVI,  sec.  6)  declares,  among  other 
things,  "that  the  legislature  shall  pass  laws  to  provide  for 
the  health  and  safety  of  employees  in  factories,  smelters  and 
mines,"  and  further  provides,  in  the  succeeding  sections, 
that  "the  legislature  by  appropriate  legislation  shall  provide 
for  the  enforcement  of  the  provisions  of  this  article." 

In  Holden  v.  Hardy,  it  is  said:  "The  Supreme  Court  of 
Utah  was  of  opinion  that,  if  authority  in  the  legislature 
were  needed  for  the  enactment  of  the  statute  in  (question,  it 
was  found  in  that  part  of  article  XVI  of  the  constitution  of 
the  state  which  declared  that  the  legislature  shall  pass  laws 
to  provide  for  the  health  and  safety  of  emploj'ees  in  factories, 
smelters,  and  mines."  We  have  no  such  constitutional  pro- 
vision, and  for  this  reason  the  case  of  Holden  v.  Hardy  is 
inapplicable  as  an  authority  here.  The  only  question  in  that 
case  was  whether  the  statute  of  Utah  violated  the  provisions 
of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  and  the  consideration  in  the  opinion  of  the  question 
of  the  extent  to  which  the  police  power  may  be  exennsed 
under  the  provisions  of  the  state  constitution  was  not  a  fed- 
eral question,  and  therefore  without  the  jurisdiction  of  that 
court,  but  was  one  to  be  determined  only  by  the  courts  of 
the  State  of  Utah. 

In  People  v.  Budd,  117  N.  Y.  1,  22  N.  E.  670,  682,  5  L.  K. 
A.  559,  15  Am.  St.  Rep.  460,  Judge  Peckham  said:  "In  mat- 
ters pertaining  to  its  proper  construction  [the  constitution  of 
the  State  of  New  York],  our  decision  is  final,  excepting  that 
if,  as  construed  by  us,  the  constitution  or  our  laws  deny  the 
existence  of  some  right  or  privilege  claimed  by  a  party  by 
virtue  of  the  federal  constitution  or  laws,  our  decision  is 
reviewable   by  the   federal    court,  not    for   the    purpose   of 
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reviewing:  our  construction  of  our  constitution  or  laws,  but 
to  see  whether,  under  tlie  constitution  or  laws  as  construed 
by  us,  any  right  or  privilege  existing  by  virtue  of  the  federal 
constitution  or  laws  has  been  violated  or  denied,  and,  if  so,  to 
give  it  effect  notwithstanding  the  state  law  or  constitution.'' 

In  Barbhr  v.  Connolly,  IV^  V.  S.  27,  5  Sup.  Ct.  3.')7,  28  L. 
Ed.  923,  Judge  Field  said:  "In  this  case  we  can  only  con- 
sider whether  the  fourth  section  of  the  ordinance  of  the  city 
and  county  of  San  Francisco  is  in  conflict  with  the  constitu- 
tion and  laws  of  the  United  States.  We  cannot  pass  upon 
the  conformity  of  that  section  with  the  reciuirements  of  the 
constitution  of  the  state.  Our  jurisdiction  is  confined  to  the 
federal  question  involved." 

In  the  Morgan  case,  .sv/pm,  the  Sui)renie  Court  of  Colorado 
was  urged  to  follow  the  decision  in  tlie  Ilolden- Hardy  case, 
as  controlling  upon  it.  After  fully  (considering  that  decision, 
and  conceding  that  in  the  construction  of  federal  questions 
it  is  the  dutv  of  state  courts  to  be  governed  })v  the  decisions 
of  the  Supreme  Court  of  the  United  States,  the  (fourt  said: 
•*If  the  language  used  by  that  august  tril)unal  in  Holden  v. 
Hardy  is  to  be  imderstood  as  limiting  or  defining  how  far  a 
state  legislature  may  go  in  the  exercise  of  the  police  power 
without  transcending  any  of  the  limits  prescribed  l)y  the 
federal  constitution,  we  agree  with  counsel  for  petitioner 
that  it  was  needful  to  the  as(^ertainment  of  the  (juestion 
before  the  c(mrt.  But  if  it  is  not  to  be  thus  restricted,  and 
if  it  was  emph)yed  with  the  view  of  determining  what  are 
the  true  limits  of  the  police  power  of  a  state  under  the  pro- 
visions of  the  constitution  of  that  state,  the  remarks  in  that 
connection  are  wholly  obiter,  and  not  autliority  in  that  court 
itself,  nuich  less  in  any  other  jurisdiction.  (  Wddstrorth  v. 
r.  P.  Railway  Co.,  1<S  (\)1(,.  GIO  [8'}  Pac.  515,  23  L.  K.  A. 
812,  36  Am.  St.  Rep.  309];  Carroll  v.  Carroll's  Lessee,  IG 
How.  275  [U  L.  Ed.  936]  :  2  Black  on  Judgments,  sec.  611.)" 

Section  1  of  article  I  of  the  constitution  of  this  state 
declares:  '^AU  men  i\n%  by  nature,  free  and  equal,  and 
have  certain  inalienable  rights,  among  which  are  those  of 
enjoying  and  defending  life  and  liberty;  acquiring,  possess- 
ing and  protecting  property,  and  pursuing  and  obtaining 
safety    and    hapi)in(*ss.''     Subslantially  the  same   principles 
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are  embodied  in  the  Declaration  of  Independence  and  in  the 
constitutions  of  the  states.  "Among  these  inalienable  rights, 
as  proclaimed  in  the  Declaration  of  Independence/'  said  the 
Supreme  Court  of  the  United  States  in  Butcher  Union  Co.  v. 
Crearent  City  Co.,  Ill  U.  S.  ToT,  4  Sup.  Ot.  6C0,  28  L.  Ed. 
28'),  "is  the  right  of  nien  to  procure  their  happiness,  by 
which  is  meant  the  right  to  pursue  any  lawful  business  or 
vocation,  in  any  manner  not  inconsistent  with  the  equal 
rights  of  othei-s,  which  may  increase  their  prosperity  or  develop 
their  faculties  so  as  to  give  them  their  highest  enjoyment. 
The  common  business  and  callings  of  life,  the  ordinary 
trades  and  pursuits,  which  are  innocuous  in  themselves,  and 
liavQ  ])een  followed  in  all  communities  from  time  immemorial, 
must  therefore  be  free  in  this  country  to  all  alike  upon  the 
same  conditions.  The  right  to  pursue  them  without  let  or 
hindrance,  except  that  which  is  applied  to  all  persons  of  the 
same  age,  sex,  and  condition,  is  a  distinguishing  privilege  of 
(utizens  of  the  United  States,  and  an  essential  element  of 
that  freedom  which  they  claim  as  their  birthright.  It  has 
been  well  said  that,  ^the  property  which  every  man  has  in 
his  own  labor,  as  it  is  the  original  foundation  of  all  other 
property,  so  it  is  the  most  sacred  and  inviolable.  The  patri- 
mony of  the  poor  man  lies  in  the  strength  and  dexterity  of 
his  own  hands,  and  to  hinder  his  employing  this  strength 
and  dexterity  in  what  manner  he  thinks  proper,  without 
injury  to  his  neighbor,  is  a  plain  violation  of  this  most 
.<acred  property.  It  is  a  manifest  encroachment  upon  the 
just  liberty  both  of  the  workman  and  of  those  who  might  be 
disposed  to  employ  him.  As  it  hinders  the  one  from  work- 
ing at  what  he  thinks  proper,  so  it  hinders  the  others  from 
(employing  whom  they  think  proper.'  (Adam  Smith's  Wealth 
of  Nations,  bk.  1,  c.  10.)'' 

In  the  same  case  Bradley,  J.,  said:  "I  hold  that  the  lib- 
erty of  pursuit — the  right  to  follow  any  of  the  ordinary 
callings  of  life — is  one  of  the  privileges  of  a  citizen  of  the 
United  States,"  of  which  he  cannot  be  deprived  without 
invading  his  right  to  liy)erty,  within  the  meaning  of  the  con- 
stitution. And  again:  "There  is  no  more  sacred  right  of 
citizenship  than  the  right  to  pursue  unmolested  a  lawful 
employment  in  a  lawful  manner.     It  is  nothing  more  or  less 
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than  the  sacred  right  of  labor."  {Live  Stock  Asstt.  v.  Cres- 
cpnt  City  Co.,  1  Al)b.  (U.  S.)  :]99,  Fed.  Cas.  No.  8408.) 

In  /Vr>y;//'  v.  Gillsou^  109  N.  Y.  :J89,  17  X.  E.  848,  4  Am. 
St.  Rep.  465,  the  court  said:  "The  followin^:  propositions 
an*  firmly  established  and  recognized:  A  person  living 
under  our  (constitution  has  the  right  to  adopt  and  follow 
such  lawful  industrial  pursuit,  not  injurious  to  the  commu- 
nity, as  he  may  see  fit.  The  term  *  liberty,'  as  used  in  tlie 
constitution,  is  not  dwarfed  into  mere  freedom  from  physical 
restraint  of  the  person  of  the  (*itizen,  as  by  incarceration,  but 
is  deemed  to  eml)race  the  right  of  man  to  be  free  in  the 
enjoyment  of  the  faculties  with  which  he  has  been  endowed 
by  his  (^reator,  subject  only  to  sucli  restraints  as  are  neces- 
sary for  the  common  welfare.  ^Liberty/  in  its  broad  sense, 
as  understood  in  this  country,  means  the  right  not  only  of 
freedom  from  servitude,  imprisonment,  or  restraint,  but  the 
right  of  one  to  use  his  faculties  in  all  lawful  ways,  to  live 
and  work  where  he  will,  to  earn  his  livelihood  in  any  lawful 
calling,  and  to  pursue  any  lawful  trade  or  avocation." 

In  Kitrhie  v.  People,  l-V)  111.  101,  40  X.  E.  4r)7,  29  L.  II.  A. 
79,  46  Am.  St.  Kep.  815,  the  court,  in  considering  a  statute 
similar  in  principle,  said:  ''It  substitutes  the  judgment  of 
the  legislature  for  the  judgment  of  the  employer  and  employee 
in  a  matter  about  which  they  are  competent  to  agree  with 
each  other.  It  assumes  to  dictate  to  what  extent  the  capactity 
to  labor  may  be  exercised  by  the  employee,  and  takes  away 
the  right  of  private  judgment  as  to  the  amount  and  duration 
of  the  labor  to  be  put  forth  in  a  si)ecified  period.  When  the 
legislature  thus  undertakes  to  impose  an  unreasonable  and 
unnecessary  burden  upon  any  one  citizen  or  class  of  citizens, 
it  transcends  the  authority  intrusted  to  it  l)y  the  constitution, 
even  though  it  imposes  the  same  burden  upon  all  other  citi- 
zens or  classes  of  citizens.  '''  '^  ^  Li))erty,  as  has  already 
been  stated,  includes  the  right  to  make  contracts  as  well  w'ith 
reference  to  the  amount  and  duration  of  lal)or  to  be  per- 
formed as  conc«*rning  any  other  lawful  matter.  Hen(*e  the 
right  to  make  contracts  is  an  inherent  and  inalienable  one, 
and  any  attempt  to  unreasonably  abridge  it  is  opposed  to  the 
constitution." 

My  conclusion  is  that  the  (*onstituti(Hial  ri^ht  of  employer 
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and  employee,  is  destroyed  by  the  express  terms  of  the  act, 
in  this:  that  its  provisions  undertake  to  prevent  employer 
and  employee  from  making  their  own  contracts  concerning 
underground  mining  and  work  in  smelters,  or  in  any  insti- 
tution or  place  for  the  reduction  or  refinining  of  ores  or 
metals,  and  that  it  is  not  a  valid  exercise  of  the  police  power, 
as  a  health  regulation. 
I  therefore  dissent  from  the  judgment  of  the  court. 


[No.  1(H9.] 

EUGENE  GRISWOLD,  Appellant,  r.  C.  T.  BENDER, 
Administrator  of  the  Estate  of  Warren  D.  Epper- 
son, Deceased,  Resi*ondent. 

.\  PPEA  L8— Bond— M I8J0IN  DER— Record— DisMis  s  A  L. 

1.  An  appeal  from  an  order  rejecting  a  claim  against  a  decedent's  estate, 

m 

from  an  order  dismissing  the  suit  of  appellant  against  the  estate  as 
represented  by  its  attorneys  ad  litem^  and  the  sole  heir,  and  from  an 
order  dismissing  his  suit  against  the  administrator  of  the  estate,  with 
only  one  undertaking  for  $;S00,  will  be  dismissed  for  misjoinder  of 
appeals. 

2.  Where  an  appeal  record  shows  that  two  cases  referred  to  in  the  notice  of 

appeal  are  really  one,  in  which  new  parties  have  been  substituted,  and 
which  has  never  been  tried  and  determined  so  far  as  such  record  gov- 
erns, it  shows  that  the  case  is  not  yet  appealable,  and  the  appeal 
should  be  dismissed. 

3.  Where  an  api>eal  record  contains  no  statement  on  appeal,  no  bill  of  excep- 

tions and  no  spt^clHcation  of  error,  and  the  certltted  copies  of  the  court 
minutes  are  not  embodied  in  any  statement,  the  appeal  must  be  dis- 
missed. 

Appeal  from  the  District  Court  of  the  Secoud  Judicial 
District  of  the  State  of  Nevada,  Washoe  County;  B.  F.  Cnr- 
ler.  Judge. 

Action  by  Eugene  Griswold  against  C.  T.  Bender,  admin- 
istrator of  the  estate  of  Warren  D.  Epperson,  deceased. 
From  an  order  rejecting  his  claim  against  the  estate,  an  order 
dismissing  his  suit  against  the  estate  as  represented  by  its 
guardians  ad  Uteyn  and  sole  heir,  and  an  order  dismissing  his 
suit  against  the  administrator,  plaintiff  appeals.  Dismissed. 

Thomas  E.  Uaydon,  and  Torrpymn  ct*  Suninifrfield,  for 
Appellant : 

I.     Section  28!)7,  Comp.  Laws,  provides:     "When  a  claim 
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is  rejected  by  the  executor  or  administrator,  or  the  district 
judge,  the  holder  shall  be  immediately  notified  by  the  executor 
or  a^lministrator,  and  such  holder  must  bring  suit  in  the 
proper  court  against  the  executor  or  administrator  within 
thirty  days  after  such  notice."  There  is  nothing  in  the 
record  showing  that  the  claimant  was  ever  notified  of  the 
rejection  of  his  claim.  He  was  the  executor  and  took  notice. 
He  could  not,  in  his  individual  capacity,  sue  himself  in  a 
representative  capacity.  He  asked  the  court  to  appoint 
attorneys  ad  litem  so  he  could  bring  suit.  This  was  done  by 
the  court,  and  on  August  JJOth,  within  thirty  days,  ho 
brought  suit  against  the  persons  appointed  l)y  the  court  to 
defend  and  represent  the  estate.  A  demurrer  to  this  suit 
was  sustained.  He  asked  leave  to  amend  his  complaint. 
Time  was  granted.  In  the  meantime  he  was  cited  to  show- 
cause  why  he  should  not  be  removed.  He  appeared;  no  evi- 
dence was  introduced  as  to  his  incompetency  or  his  incapacity, 
but  the  court  of  its  own  motion  appointed  Chas.  T.  Bender 
administrator  with  the  will  annexed,  and  this  plaintiff  on  the 
18th  day  of  December,  A.  I).  1902,  within  the  time  allowed 
by  the  court,  filed  his  amended  and  supplemental  complaint 
in  this  action — a  suit  to  recover  upon  the  recjected  claim — 
and  we  are  now  met  with  the  objection  that  no  suit  was  ever 
begun  upon  the  said  rejected  claim. 

II.  The  first  ground  argued  by  counsel  for  the  dismissal 
of  the  appeal  is  that  no  undertaking  on  appeal  was  filed  after 
the  notice  was  served.  Upon  this  point  counsel  rely  solely 
upon  the  decision  of  this  court  in  the  case  of  Johnson  v.  Badger 
M.  d'  M,  Co.,  12  Nev.  261.  Since  this  decision  was  rendered 
this  court,  while  in  terms  not  overruling  it,  has  greatly  modi- 
fied it,  and  in  the  case  of  Jieese  M.  Go.  v.  Rye  Patch  M.  Co., 
15  Nev.  343,  says:  "It  follows  from  these  decisions  and  tlie 
terms  of  the  practice  act  (sec.  341)  that,  in  order  to  take  and 
perfect  an  appeal,  the  party  desiring  to  do  so  must  first  file 
his  notice  of  appeal"  (this  Avas  done);  "next  serve  it"  (this 
was  done) ;  "  and  within  fi\^  days  of  the  filing  of  the  notice  file 
an  undertaking"  (this  was  done),  "which,  of  course,  implies 
that  the  notice  must  be  served  within  five  days  after  it  is 
filed"  (this  was  done).  In  Spa f ford  \.  White  RivprVaL  Co., 
24  Nev.   184,  the  case  in  the   15th    Nevada  is  cited    with 
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approval,  and  in  the  case  of  Peran  v.  Monroe,  1  Nev.  487, 
the  court  holds  that  an  appeal  is  taken  by  filing  and  serving 
the  notice,  and  the  appeal  so  taken  becomes  effectual  or  com- 
plete only  by  the  filing  of  an  undertaking  within  five  days 
after  such  notice,  and  the  failure  to  file  such  undertaking 
within  five  days  renders  the  filing  of  the  notice  nugatory, 
but  the  failure  to  serve  notice  does  not  render  the  appeal 
nugatory.  This  appeal  was  taken  by  filing  and  serving  the 
notice.  In  Brooks  v.  Xevada  Nickel  Si/ndicate,  24  Nev.  273, 
the  notice  of  appeal  was  served  before  it  was  filed.  In  Bliss 
V.  Grayson,  24  Nev.  434,  the  court  holds  that  although  a  pro- 
vision of  the  statute  relating  to  notices  of  appeal  is  manda- 
t<>ry,  yet  the  tendency  of  the  courts  is  to  construe  them 
liberally.  In  Lyon  Co,  y.  Washoe  Co.,  8  Nev.  177,  the  motion 
to  dismiss  was  on  the  ground  that  the  copy  of  the  notice  of 
appeal  was  filed  with  the  clerk.  The  court  says :  "  The  filing 
of  the  notice  must  precede  or  be  cotemporaneous  with  the 
service  of  the  copy."  In  the  case  at  bar  the  filing  of  the 
notice  did  precede  the  service  of  the  same.  The  affidavit  of 
Thos.  B.  Haydon  is  not  intended  to  contradict  or  vary  the 
record;  on  the  contrary,  it  is  to  explain  the  record.  Such  an 
affidavit  was  considered  in  the  case  of  Reese  v.  Rye  Patch  Co., 
15  Nev.  343,  and  was  introduced  to  show  that  the  failure  to 
serve  notice  was  excused  by  circumstances  set  forth  in  the 
affidavit.  We  think  this  court  should  consider  this  affidavit 
as  showing  a  good  excuse  for  serving  the  notice  on  August 
3d,  and  that,  under  the  circumstances,  it  was  cotemporaneous 
with  the  filing.  The  affidavit  also  states  no  injury  occurred. 
III.  In  the  case  at  bar  injury  could  not  occur.  The  notice 
was  filed  on  August  1st  and  the  undertaking  filed  the  same 
day.  The  notice  was  served  on  the  3d  day  of  August,  and 
counsel  accepted  service  and  made  no  objections.  He  saw 
when  he  accepted  service  on  the  original  that  it  had  been 
filed  on  the  1st  of  August  and  that  the  undertaking  would 
have  to  be  filed  on  or  before  the  6th,  and  no  objection  was 
ever  made  to  the  sureties.  If  he  had  objected  to  the  service 
on  the  3d,  appellant  could  have  filed  another  undertaking, 
and  thus  preserved  any  rights  which  he  might  have  lost. 
The  object  of  the  service  is  to  give  the  adverse  party  notice 
so  that  he  may  object  to  the  sureties.     Counsel  knew  when 
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the  notice  of  appeal  was  filed,  because  he  accepted  service  on 
the  original  which  shows  that  it  was  filed  on  August  1st;  so 
the  reasoning  that  he  must  have  opportunity  to  object  to  the 
sureties  does  not  apply.  He  knew  the  undertaking  had  to  be 
filed  on  the  6th,  and  by  going  to  the  clerk's  office  he  could 
have  ascertained  it  was  filed  on  the  1st,  and  that  his  time  to 
except  to  the  sureties  would  expire  on  the  6th.  He  had  all 
of  the  3d,  4th,  .Ith  and  6th  to  acc^^pt — four  days — but  com- 
plains that  he.  should  have  had  five  days,  one  day  more. 
There  is  no  showing  that  the  sureties  are  not  sufficient. 
There  is  no  showing  that  respondent  has  suflFered  any  injury, 
or  will  suffer  any,  by  the  failure  to  serve  the  notice  on  the 
same  day.  What  notice  of  the  filing  of  the  undertaking 
could  the  service  of  a  copy  of  the  notice  of  appeal  give? 
C'Ounsel  would  have  to  watch  the  clerk's  office  just  the  same 
to  ascertain  when  the  undertaking  was  filed.  By  acknowledg- 
ing service  of  the  notice  of  appeal  without  objection  respond- 
ent waived  the  right  to  object  that  the  notice  was  not  served 
in  time.  (  Withers  v.  Lift  If,  .16  Cal.  373;  lAvermore  v.Wehh, 
.36Cal.48y.) 

IV.  The  next  ground  urged  for  a  dismissal  is  that  there  is 
a  misjoinder  of  appeals;  that  only  one  appeal  bond  is  given 
from  three  orders  specified  in  the  notice  of  appeal.  We 
answer  this  by  citing  the  case  of  Edgecomb  v.  His  Creditors, 
19  Nev.  151,  in  which  it  was  held  that  all  the  orders  relate 
to  the  same  (piestion  and  same  subject-matter,  and  that 
they  must  be  treated  and  considered  as  one  order  upon  that 
subject,  requiring  but  one  undertaking. 

V.  The  next  ground  urged  is  that  the  action  of  the  court 
in  rejecting  the  claim  on  August  4,  1902,  is  not  an  appeal- 
able order.  Section  3041  of  the  Compiled  Laws  provides 
"any  party  interested  in,  affected  by  and  aggrieved  at  the 
decision  and  decree  of  the  district  court,  *  *  *  and  any 
other  decision,  *  ^  *  may  appeal  to  the  supreme  court 
of  the  state,  to  be  governed  in  all  respects  as  an  appeal 
from  a  final  decision  and  judgment  in  [an]  action  at  law.'' 
"Any  party  aggrieved  may  appeal."  From  what!  To  appeal 
there  must  be  a  party  and  must  be  "aggrieved."  Any  party 
against  whom  a  judgment  is  rendered  is  "aggi-ieved"  by  it, 
and  entitled  to  appeal,     (llayne  on  New  Trial  and  Appeal, 


Jan.  1904]  Griswold  v.  Bender.  373 

Argument  for  Appellant. 


sec.  203,  p.  612.)  The  "parties  aggrieved"  are  parties 
against  whom  an  appealable  order  or  judgment  has  been 
entered.     (Ely  v.  Frisbie,  17  Cal.  260.) 

VI.  Section  3041  was  enacted  for  some  purpose,  and  we 
believe  both  this  section  and  section  2897  can  both  stand  and 
be  given  effect.  Under  section  2897  suit  can  .be  brought 
upon  a  rejected  claim,  but  there  is  no  section  in  the  act  pro- 
hibiting an  appeal  from  an  order  rejecting  the  claim,  or  in 
the  action  of  the  court  rejecting  the  claim.  The  judge  has 
acted.  He  has  announced  his  decision  that  the  claim  is  an 
unjust  one  and  is  "rejected,"  and  in  our  civil  practice  act 
"the  decision  is  the  announcement  of  the  court  of  its  judg- 
ment" (Blis,H  V.  Grayson,  24  Nev.  329);  and  under  section 
3041  an  appeal  from  a  final  judgment  or  decision  is  governed 
the  same  as  in  actions  at  law.  So  far  as  the  district  judge 
is  conc/Crned,  his  rejection  of  the  claim  is  final.  The  claim 
was  filed  on  the  7th  day  of  November,  1899,  and  was  not 
acted  upon  by  the  judge  for  nearly  three  years — August  4, 
1902 — after  a  petition  had  been  filed  protesting  against  its 
allowance  and  an  answer  to  the  petition  denying  the  allega- 
tions set  forth  in  the  petition  and  raising  an  issue.  After 
rejection  Griswold  could  not  sue  himself  as  executor  of  the 
estate,  but  within  the  thirty  days  he  commenced  suit  against 
persons  appointed  by  the  court  to  defend  and  upon  whom 
the  court  ordered  all  the  papers  in  the  estate  to  be  served. 
Section  2895  provides  that  any  district  judge  may  file  a  claim 
against  the  estate  of  a  deceased  person,  and  that  "any  execu- 
tor or  administrator  may  file  a  claim  against  the  estate  of 
any  deceased  person."  Section  2897  provides  that  "when  a 
claim  is  rejected  by  the  executor  or  administrator  or  the  dis- 
trict judge,  the  holder  shall  be  immediately  notified  by  the 
executor  or  administrator,  and  such  holder  must  bring  suit 
in  the  proper  court  against  the  executor  or  administrator, 
within  thirty  days  after  such  notice."  He  must  bring  suit 
against  the  executor  or  administrator  when  the  claim  is 
rejected  by  the  "district  judge."  He  could  not  bring  suit 
against  himself  as  executor,  and  there  is  no  provision  in  the 
act  for  bringing  suit  against  the  district  judge;  but  in  this 
case  the  court  appoint^^d  attorneys  ad  Utem  to  represent  the 
estiite,  and  an  action  was  brought  by  the  claimant  against 
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these  attorneys  as  representatives  of  tlie  estate.  An  action 
of  the  administrator  in  his  capacity,  as  creditor  of  the  intes- 
tate, against  himself,  in  his  capacity  as  representative  of  the 
deceased,  would  be  absurd.  (2  Woerner,  2d  ed.  sec.  377, 
and  note  7;  Xorfon  v.  Walsh,  94  Cal.  564;  Byrne  v.  Byrne, 
94  C^al.  .•)77;  Bryan  v.  Kales,  134  U.  S.  129;  Phillips  v. 
Phillips,  18  Mont.  809.)  (triswold  as  an  individual  could 
not  sue  himself  as  the  executor  of  the  estate,  and,  had  he 
done  so  and  recovered  a  judgment,  it  would  have  been  an 
absolute  nullity,  as  said  by  Judge  Field  in  his  concurring 
opinion  in  Bryan  v.  Kales,  134  U.  S.  136. 

Vn.  If  an  issue  was  raised  by  the  petition  and  answer 
heretofore  filed  and  testimony  taken,  and  the  judge  made  an 
order  rejecting  the  claim,  these  proceedings  and  the  testi- 
mony could  be  brought  up  to  this  court  from  the  judgment 
of  the  court  under  se<ftion  3038,  which  provides:  "All  issues 
of  fact  in  matters  of  an  estate  shall  be  disposed  of  in  the 
same  manner  as  is  by  law  provided  upon  the  trial  of  issues 
of  fact  in  a  common -law  action.*^  And  under  this  provision, 
and  other  se(itions  of  the  probate  act,  we  submit  that  the 
order  is  an  appealable  one. 

Cheney,  Masse y  d'  Smith,  for  Respondent: 

I.  The  action  of  a  court  or  administrator  in  rejecting  a 
claim,  as  provided  by  the  probate  act,  is  a  mere  summary 
proceeding,  ejr  parte  in  character,  made  without  a  hearing 
and  without  evidence.  (Comp.  Laws,  sec.  2896;  Kimian  v. 
Paaming,  25  Nev.  394.)  Such  rejection  did  not  finally  deter- 
mine any  right  of  the  appellant  against  the  estate  of  W.  D. 
Kpperson.  The  following  sections  of  the  statute  provide  a 
full  and  complete  remedy  l)y  an  action  at  law  in  a  court  of 
competent  jurisdiction  for  the  determination  of  appellant's 
rights,  in  which  issues  are  framed  and  tried  according  to  the 
settled  rules  of  pleading  and  evidence,  and  in  which  rights 
may  be  saved  and  protected  by  exceptions,  and  those  rights 
heard  and  detennined  on  appeal,  and,  in  the  event  of  error, 
the  action  of  the  trial  court  properly  reviewed.  (Lonkey  v. 
Panning,  25  Nev.  428;   Comp.  Laws,  sees.  2897-2903.) 

II.  No  undertaking  on  appeal  has  been  given  as  required. 
Wc  have,  in  this  record,  the  strange  anomaly  and  abnormal 
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proceeding  of  an  undertaking  on  appeal  in  the  statutory* 
amount  of  $300  covering  three  several  and  separate  appeals 
— first,  an  appeal  from  a  non- appealable  order  in  probate; 
second,  from  an  order  dismissing  an  action  at  law  brought 
by  appellant  against  W.  H.  A.  Pike,  A.  E.  Cheney,  and  Mrs. 
W.  D.  Epperson;  third,  an  appeal  from  an  order  dismissing 
an  action  at  law  brought  by  appellant  against  C.  T.  Bender, 
administrator,  and  Mrs.  W.  D.  Epperson.  If  this  is  correct 
practice,  then  can  appellant  gather  up  all  kinds  and  character 
of  actions  against  several  different  persons,  and,  by  shotgun 
methods  of  procedure,  have  them  all  heard  and  determined 
in  (me  appeal.  Such  is  not  the  rule  of  this  or  any  other 
state.  (Comp.  Laws,  see.  3436;  People  v.  Center,  61  Cal.  194; 
Dftch  Company  v.  Bachtold,  109  Cal.  113;  Corcoran  v.  Den- 
mond  71  I'al.  102.) 

III.  The  record  herein  presents  another  abnormal  proceed- 
ing. Appellant  seeks  to  have  reviewed  orders  made  in  three 
separate  and  different  sections  in  which  there  are  different  par- 
ties. He  appeals  from  an  order  of  the  district  judge  in  probate 
i*ejecting  his  claims,  from  an  order  dismissing  the  equitable 
proceeding  of  (Griswold  against  Pike,  Cheney,  and  Mrs. 
Epperson,  and  from  an  order  dismissing  an  action  at  law  of 
(iris wold  against  Bender,  administrator,  and  Mrs.  Epperson. 
No  such  joinder  is  permitted.  (C'omp.  Laws,  sec.  3425.) 
First,  there  is  no  such  order  in  the  record.  Second,  the  order 
referred  to  is  an  order  directing  that  judgment  be  entered  for 
costs  in  favor  of  Pike  and  Mrs.  Epperson.  An  interlocutory 
order  of  this  character  is  not  appealable.  It  is  not  an  order 
after  judgment,  and  not  final,  and  such  an  interlocutory 
order  as  can  be  appealed  from.  (Comp.  Laws,  sec.  3425; 
Becker  v.  Becker,  24  Nev.  476;  Holmes  v.  loira  M.  Co.,  23 
Nev.  23;  Peers  v.  Reed,  23  Nev.  404.)  The  appeal  from  the 
alleged  order  of  March  3,  1903,  dismissing  the  case  of  Oris- 
irold  V.  Bender,  Administrator,  should  be  dismissed  by  this 
court  for  the  following  reasons:  From  that  order,  it  appears 
that  an  action  was  never  conmienced  against  Bender,  admin- 
istrator. (Comp.  Laws,  sec.  31 1 7. )  The  summons  and  service 
((uashed  is  not  even  in  the  re(^ord.  No  other  summons  is  in 
the  record.  No  action  can  be  said  to  have  been  commenced 
until  a  proper  summons  has  been  issued  under  the  provision 
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of  the  statute  above  cited.  The  only  part  of  a  record  of  any 
action  is  an  alleged  complaint.  No  part  of  a  judgment  roll, 
other  than  an  amended  complaint,  is  shown.  Counsel  for  the 
appellant,  for  some  reason,  has  not  even  included  the  original 
complaint  sought  to  be  amended  or  the  motion  to  quash. 
Again,  there  is  no  certified  record  of  appeal,  no  undertaking  on 
appeal,  no  judgment  roll,  no  statement  of  appeal,  no  bill  of 
exceptions,  no  record  on  appeal,  by  which  any  one  of  the  orders 
could  be  reviewed.  There  is  absolutely  nothing  before  this 
court  to  review.  Taking  the  record  as  a  whole,  it  presents  such 
a  mixed  mass  of  unusual  and  abnormal  propositions,  based 
upon  no  known  method  or  rule  of  procedure,  that  no  court 
could  ascertain  therefrom  just  what  was  decided  by  the  trial 
court.  The  People  v.  Center  tersely  says:  "On  these  four 
appeals  there  is  but  one  transcript;  and  the  transcript  as 
made  up  illustrates  the  confusion  which  must  result  if  such  a 
mode  of  procedure  is  tolerated.  Mutilated  judgment  rolls, 
motions,  orders  made  before  and  after  judgments,  notices,  and 
affidavits  of  attorneys  are  inextricably  mingled  until  it  is  almost 
impossible  to  ascertain  upon  what  the  court  below  acted. 
Separate  and  distinct  appeals  cannot  be  brought  to  this  court 
in  that  way.  Therefore  the  appeal  taken  from  the  order  of 
the  loth  of  November,  1879,  that  taken  from  the  order  of 
October  81,  1879,  that  taken  from  the  order  of  November  T), 
1878,  also  the  appeals  taken  from  portions  of  the  judgment 
entered  November  8,  1878,  and  from  portions  of  the  judg- 
ment entered  November  9,  1878,  are  each  of  them  dismissed. 
Ordered  accordingly."  As  showing  the  confusion  presented 
by  this  record,  counsel  has  included  in  it  orders  made  by  the 
trial  court  in  a  suit  brought  by  Bender,  administrator,  against 
(iris wold,  for  an  accounting,  which  action  has  only  been  par- 
tially heard  and  is  still  pending  in  the  district  court.  (Trans, 
p.  104.)  We  submit,  therefore,  that  the  motion  to  dismiss 
be  sustained. 

Per  Curiam: 

Respondent  has  moved  to  dismiss  this  appeal  for  numerous 
reasons,  one  of  which  is  that  there  is  a  misjoinder  of  appeals. 
The  notice  of  appeal  states  that  it  is  taken,  first,  from  an 
order  of  the  district  judge  made  August  4,  1902,  rejecting 
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appellant's  claim  against  the  estate  of  Warren  D.  Epperson, 
deceased;  second,  from  an  order  of  the  court  dismissing  the 
snit  of  appellant  against  the  estate  of  W.  D.  Epperson,  rep- 
resented by  A.  E.  Cheney  and  W.  H.  A.  Pike,  Esqs.,  its  attor- 
neys ad  litem,  and  Mrs.  W.  D.  Epperson,  as  sole  heir,  etc.; 
and,  third,  from  an  order  dismissing  the  suit  of  appellant 
against  Charles  T.  Bender  as  administrator,  etc.  One  under- 
taking on  appeal,  in  the  sum  of  $8()0,  was  given  to  secure 
the  payment  of  costs  and  damages  which  may  be  awarded 
against  appellant.  The  litigation  in  this  case  is  based  upon 
a  claim  against  the  estate  of  W.  D.  Epperson,  rejected  by  the 
district  judge,  and  sought  to  be  established  by  suit. 

If  the  notice  of  appeal  is  to  control,  it  is  an  attempt  to 
bring  up  in  one  appeal  an  order  made  in  a  proceeding  for 
the  settlement  of  the  estate  of  a  deceased  person,  and  two 
orders  made  in  separate  and  independent  actions,  with  one 
undertaking.  The  provisions  of  the  statute  concerning 
appeals  require  an  appellant  to  furnish  a  written  undertak- 
ing, with  at  least  two  securities,  to  the  effei'.t  that  he  will 
pay  all  damages  and  costs  which  may  be  awarded  against 
him  on  the  appeal,  not  exceeding  $IKM).  (Section  8486, 
C'Ompiled  Laws  of  1900.)  This  provision  is  intended  for  the 
security  of  the  respondent,  and  would  be  evaded  by  embrac- 
ing in  one  appeal  judgments,  orders,  or  proceedings  in 
separate  causes.  The  statute  contemplates  a  separate  appeal 
for  each  case,  unless  an  order  consolidating  causes  has  been 
made  in  the  trial  court.  (  White  v.  Appleton,  14  Wis.  190; 
Chamberlain  v.  Sage,  14  Wis.  198;  Sirt^f^t  v.  Mitchell,  17  Wis. 
12.");  Noble  V.  titrachan,  82  Wis.  814;  De  Sylra  v.  Henry,  4 
Stew.  &  P.  409;  Ayres  v.  Letrellin,  8  Leigh,  G09;  Kelly  v. 
Deegan,  111  Ala.  ir)8,  20  South.  878;  Renn  v.  Satnos,  42  Tex. 
104;  Can  ley  v.  Pittsburg  (Pa.)  40  Am.  Rep.  664;  Brown  v. 
Spofford,  95  U.  S.  474,  24  L.  Ed.  r)08;  Rich  v.  Starbnck,  4.") 
Ind.  310.) 

Appellant  relies  upon  Edgecomb  v.  His  Creditors,  19  Nev. 
149,  7  Pac.  588.  In  that  case  there  were  several  orders 
appealed  from.  All  of  them  related  to  the  (juestion  whether 
certain  specified  property  was  exempt  from  execution.  The 
court  treated  them  as  one  order  upon  the  subject,  requiring 
but  one  undertaking  on  appeal.     If  the  recitals  in  the  notice 
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of  appeal  be  deemed  not  conclusive,  it  may  ])e  inferred  from 
copies  of  court  orders  in  the  record  before  us,  if  they  can  be 
(considered  for  any  purpose,  that  instead  of  two  suits  there 
is  in  reality  only  one,  and  that  this  action  was  brought 
against  A.  E.  Cheney  and  W.  H.  A.  Pike,  as  attorneys  ad 
litem  for  the  estate,  and  Mrs.  Epperson,  while  the  plaintiff 
was  acting  as  executor  of  the  estate,  and  as  such  was  dis- 
({ualified  to  sue  himself;  that  later,  and  after  his  I'emoval  on 
account  of  his  claim,  ('.  T.  Bender  was  appointed  executor 
with  the  will  annexed,  in  his  stead,  and  as  such  was  substi- 
tuted as  defendant  in  the  suit ;  and  that  orders  were  made, 
not  dismissing  the  action,  as  indicated  by  the  notice  of 
appeal,  but  dismissing  Mrs.  Epperson  as  a  party  thereto,  and 
ordering  judgment  for  costs  in  favor  of  herself  and  Pike, 
and  that,  as  to  the  merits  of  plaintiff's  note  and  account, 
the  suit  is  still  pending  against  C  T.  Bender  as  adminis- 
trator with  the  will  annexed,  and  has  never  been  tried  or 
determined,  and  conse([uently,  to  that  extent,  is  not  yet 
appealable,  ev(4i  if  it  be  conceded  that  there  is  only  one  suit; 
that  the  non- appealable  order  reje(^ting  plaintiff's  claim 
should  be  ignored;  and  that  only  one  appeal  bond  is  required. 
Among  the  papers  are  orders — one  dated  January  28,  lOO.'J, 
<iuashing  the  service  of  summons,  and  another  March  7, 
1903,  "that  the  motion  to  quash  the  pretended  summons  be 
sustained."  What  the  latter  means,  for  what  reason  it  was 
made,  and  the  grounds  of  appellant's  exception  to  it,  do  not 
appear.  But,  beyond  all  this,  and  fatal  to  the  appeal  as  held 
by  this  court  in  Qnin»  v.  (^itinn,  74  Pac.  5,  27  Nev.  I.IG,  and 
numerous  cases  there  cited,  then*  is  no  statement  on  appeal, 
no  bill  of  exceptions,  and  no  specification  of  error,  and  the 
certified  copies  of  the  court  minutes,  not  being  embodied  in 
any  statement,  cannot  be  considered. 

It  is  ordered  that  the  appeal  ])e  dismissed. 
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FRANK  GOLDEN,  Respondent,  r.  J.  C.  MURPHY, 
WILLIAM  BEYERS,  and  THE  ROYAL  MINING 
COMPANY,  Appellants. 

Mines— I^K- ATORs'  Rights— New  Trial— Appeal— Review— Trial  Court's 
Decision— Conflicting  Evidence. 

L  Though  small  pieces  of  quartz,  narrow  seams,  and  little  pockets  of  ore 
embodied  in  porphyry  be  sufficient  to  sustain  a  location,  the  lo<'ator 
has  no  greater  rights  against  veins  apexing  on  other  claims  than  if 
his  location  were  based  on  a  well-defined  ledge,  and  has  no  right  to 
veins  existing  between  walls  apexing  In  other  locations,  on  the  theory 
applied  to  blanket  ledges,  and  prevailing  in  regard  to  others  under  the 
civil  law. 

2.  Where,  on  appeal  from  an  order  granting  a  new  trial  in  an  action  for 
damages  for  extraction  of  ores  within  the  lines  of  plaintiff's  location, 
it  appeared  from  the  trial  court's  decision  that  his  order  might  have 
been  based  on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence and  on  his  own  observation  of  the  premises,  but  the  former 
ground  was  sufficient  to  sustain  the  order,  a  contention  that  the  court 
was  not  warranted  in  considering  Its  own  views,  based  on  an  inspec- 
tion of  the  premises,  was  unavailable. 

.*>.  On  appeal  from  an  order  granting  a  new  trial  on  the  ground  that  the 
verdict  was  not  warranted  by  the  evidence,  the  action  of  the  trial 
court  will  not  be  disturbed  where  there  was  a  material  conflict  of 
evidence. 

Appeal  from  the  District  (-oiirt  of  the  First  Judicial  Dis- 
trict of  the  State  of  Nevada,  Lyon  (■oiiiity;  B.  F.  Curler, 
Judge. 

Action  by  Frank  Golden  against  J.  C.  Murphy,  ef  at. 
From  an  order  granting  a  new  trial,  defendants  appeal. 
Af finned.     Petiti(m  for  rehearing  denied. 

The  facts  sufficiently  appear  in  the  opinion. 

Alfred  Charfz,  for  Appellants: 

I.  The  main  points  relied  on  by  appellants  are:  (1)  The 
decision  of  the  court  and  order  granting  a  new  trial  is  based 
upon  an  erroneous  (;onstruction  of  the  law  applicable  to  the 
evidence  in  the  case;  (2)  The  court  has  misstated  and  mis- 
construed and  misunderstood  the  evidence;  (3)  The  court 
abused  its  discretion  in  granting  a  new  trial;-  (4)  If  the  ver- 
dict had  been  for  plaintiff,  the  great  weight  of  the  evidence 
in  behalf  of  defendants  is  such  that  a  new  trial  would  be 
granted  thereon. 

Now,  then,  for  the  purposes  of  this  argument  and  this 
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appeal,  and  in  support  of  the  first  assif^iment  of  error  that 
the  decision  of  the  court  is  based  upon  an  erroneous  con- 
struction of  the  law  applicable  to  the  case,  let  us  admit  that 
the  superimposed  mass  within  the  patent  is  only  locatalile 
and  would  only  support  a  location.  The  court  admits  that 
much,  and  plaintiff's  witnesses  admit  it  without  the  slightest 
ecjuivocation.  The  ((uestion  naturally  arises  from  the  premises 
stated,  Can  plaintiff  have  any  extralateral  right  within  such 
material?  Must  there  not  l)e  some  separation  between  such 
material  and  the  mythical  vein  greater  and  more  substantial 
than  the  separation  between  two  books,  one  on  top  of  the 
other,  or  between  the  leaves  in  a  book?  True,  two  or  more 
veins  may  exist  within  a  mineralized  zone,  but  if  these  vein 
formations  come  together,  the  older  location  takes  from  the 
top  or  junction  down,  and  in  no  case  has  it  ever  been  held 
that  a  formation  locatablc  in  itself,  and  sufficient  to  encourage 
a  miner  to  expend  liis  time  and  money  in  its  development, 
can  be  invaded  by  another  formation  of  the  same  caliber. 
There  can  exist  no  extralateral  right  against  a  vein,  and  there 
can  be  no  extralateral  right  against  a  mineral  formation, 
locatable  under  the  mining  laws  of  the  United  States,  because 
anv  formation  sufTicientlv  mineralized  to  coax  the  miner  to 
expend  his  time  and  money  in  its  development  in  the  hope  of 
reward,  is  a  vein,  under  all  definiti<ms,  except  Judge  Curler's. 
Any  such  formation  being  a  vein,  how  can  an  independent 
vein  exist  within  it,  having  indei)endent,  distinct  and  separate 
rights?  If  such  a  monstrosity  <'.an  exist  in  the  law,  which 
has  the  superior  right,  the  locatal)le  formation,  which  is  prior 
in  time,  or  the  junicu*  formation  which  can  be  traced  and 
which  is  separated  by  nothing,  like  two  books,  one  on  top  of 
the  other? 

II,  The  mining  laws  of  the  United  States  grant  to  the 
discoverer  of  a  vein,  whether  it  be  rich  or  poor,  thick  or  thin, 
and  no  matter  how  it  got  there,  if  it  is  suflficiently  mineral- 
ized to  encourage  him  to  devote  his  time  and  money  in  its 
development,  the  right  to  locate  the  same,  and  upon  applica- 
tion, and  a  proper  showing  of  the  necessary  amount  of 
(expenditure  of  money  tending  towards  its  development,  and 
the  proper  oliservance  of  the  procedure  prescribed,  will  grant 
its  patent  for  the  same,  and  that  is  exactly  what  dt^fendants' 
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predecessors  and  grantors  did  and  got  from  the  government. 
Can  there,  and  does  there,  exist  any  right,  extralateral  or 
otherwise,  against  this  grantf  The  entire  superimposed 
mass  is  locatable,  holdable,  patentable.  Above  the  hanging 
wall  and  below  the  foot  wall  the  same  formation  is  found. 
Could  a  junior  appropriator  appropriate  a  different  current 
in  a  stream  of  water  and  hold  it  against  a  prior  appropriator 
who  had  appropriated  and  used  the  entire  body  of  the  stream? 
Streams  of  water  flow  within  other  streams,  just  like  ocean 
currents.  The  court  has  found,  and  the  evidence  is  undis- 
puted, that  the  formation  on  the  patent  is  locatable,  and  this 
formation,  under  the  law,  is  a  vein,  and  this  vein,  according 
to  the  testimony  of  all  the  witnesses  for  plaintiff,  goes  right 
down  to  the  top  of  that  formation  which  they  call  the  Canyon 
vein.  Defendants^  witnesses  assert  positively  that  there  is 
no  separation  whatever. 

However,  for  the  purpose  of  the  argument,  let  us  say  that 
the  two  formations  come  together,  just  as  one  would  place 
two  books,  one  on  top  of  the  other,  and  what  is  the  law 
applicable  under  such  state  of  factsf  It  is  submitted,  that 
where  two  vein  formations  come  together,  that  the  older 
location -takes  from  the  point  of  junction  down,  and  instruc- 
tion No.  8,  objected  to  by  plaintiff,  was  drawn  to  fit  plain- 
tiff's testimony  in  that  particular.  There  need  be  no 
intermingling  of  their  ores,  like  a  carpenter  would  join  a 
fine  piece  of  woodwork.  It  is  sufficient  if  they  come  together. 
The  decisions  are  that  the  vein  must  be  clearly  separated 
from  the  "country  rock"  and  from  other  vein  matter. which 
is  as  locatable  under  the  law  as  the  alleged  vein.  So,  under 
the  court's  own  finding,  this  is  not  a  case  of  two  separate 
veins,  distinct  one  from  the  other  within  a  mineralized  zone 
or  vein  fonnation,  but  it  is  two  vein  formations  meeting  in 
their  downward  course.  Defendants  dispute  the  court's 
theory,  and  claim,  as  the  testimony  shows,  that  it  is  all  one 
single  formation,  impressed  with  the  same  forms,  coming 
from  the  same  source  and  created  at  the  same  time.  But, 
taking  the  court's  own  view  of  the  ease,  it  is  evident  that 
the  court  erred  as  to  the  law  applicable  to  the  facets  that  he 
finds,  and  that  a  new  trial  should  not  be  granted,  as  the 
verdict    of  the   jury    is   eminently  correct,  based  upon  the 
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(court's  own  findings  of  facts,  to  say  nothing  of  the  great 
preponderance  of  the  testimony  showing  that  the  apex  of 
the  vein  is  within  the  patented  lines  in  part,  and  in  part 
within  the  Canyon  claim. 

The  following  authorities  are  here  quoted  and  cited  to  the 
court  in  support  of  the  foregoing:  Iron  8.  M.  Co,  v.  Cheese- 
mmi,  116  r.  S.  529;  T.  S.  v.  Iron  S.  M.  Co.,  128  U.  S.  673; 
Ilyman  v.  Wheeler,  29  Fed.  847;  IllinohH  S.  M.  Co.,y,  Raff, 
7  N.  Mex.  386,  84  Pac.  544;  Heals  v.  Cone,  27  Colo.  473; 
Buffalo  Zinc  and  Copper  Co,  v.  Crump  (Ark.)  69  8.  W.  572. 

In  Stevens  v.  Williams,  1  Morr.  M.  Kep.  557,  Fed.  Case  No. 
18,414,  is  found  the  following  by  Judge  Hallett:  "As  to  the 
words  'vein  or  lode,*  it  seems  to  me  that  these  words  may 
embrace  any  description  of  deposit  which  is  so  situated  in  the 
general  mass  of  the  country,  whether  it  is  described  in  one 
way  or  another;  that  is  to  say,  whether,  in  the  language  of 
the  geologist,  we  say  it  is  a  bed,  or  gash  vein,  or  true  fissure 
vein  or  merely  a  deposit.  *  '«'  *  Whenever  a  miner  finds  a 
valuable  mineral  deposit  in  the  body  of  the  earth,  in  place, 
he  calls  that  a  lode,  whatever  its  form  may  be,  and  however 
it  may  be  situated,  and  whatever  its  extent  in  the  body  of 
the  earth." 

In  the  case  of  Iron  S.  M,  Co.  v.  Mile  and  Starr  G.  d'  S.  M. 
Co.,  143  U.  S.  894,  their  position  was  violently  assailed  on 
the  ground  that  any  impregnation  to  the  extent  to  which  it 
may  be  traced  as  a  body  of  ore  did  not  constitute  a  lode 
within  the  meaning  of  sections  2820  and  2388  of  the  Revised 
Statutes,  but  the  judgment  was  affirmed,  with  three  judges 
dissenting  on  the  ground  that  the  testimony  was  insufficient 
to  establish  the  existence  of  a  known  lode.  This  reasoning 
cannot  apply  in  the  case  at  bar,  because  the  court,  under  the 
pressure  of  the  unanimous  testimony  in  the  case,  admits  that 
the  formation  on  the  surface  of  the  patent  is  locatable,  and, 
if  locatable,  it  is  a  lode,  and  if  it  is  a  lode,  junior  locators 
have  no  extralateral  rights  against  it,  under  any  conceivable 
construction. 

III.  Now,  taking  the  testimony  of  plaintiff,  and  all  his 
witnesses,  when  asked  to  point  out  a  single  place  on  either 
their  alleged  foot  or  hanging  wall  where  Murphy  could  not 
reveal  ore  in  a  few  minutes  with  a  pick,  and  their  failure  to 
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do  SO,  or  to  deny,  and  the  answer  of  plaintiff  that  yon  can 
find  quartz  seams  all  through  that  country,  positively  and 
une(iuivocally  impresses  its  character  as  one  great  lode. 
This  is  not  a  case,  as  stated  by  the  lower  court  in  its  deci- 
sion on  the  last  page,  as  follows:  "The  fact  that  back  of 
the  hanging  wall  in  this  disintegrated  mass  of  country  rock 
small  seams  or  fissures  should  be  found  containing  gypsum 
and  ore  does  not  destroy  the  integrity  and  continuity  of 
plaintiff's  vein."  It  is  a  case  of  generally  mineralized  forma- 
tion from  top  to  bottom,  having  its  own  integrity  and  con- 
tinuity, locatable  under  the  laws  of  the  United  States,  and 
entitled  to  their  protecrtion. 

IV.  It  is  not  necessary  that  the  boundaries  of  a  vein 
shimld  be  ascertained;  thej^  will  be  presumed  to  exist  some- 
where. (Benls  V.  Cone,  27  Colo.  478,  citing  long  list  of 
authorities.)  Nevada  has  accepted  Dr.  Raymond's  defini- 
tion that  a  lode  is  whatever  a  miner  could  follow  and  find 
ore. 

V.  A  junior  locator  along  the  line  or  top  of  apex  cannot 
prevail  against  a  senior  on  the  dip  of  the  lode.  (  Van  Zandt 
V.  Argentine  M.  Co.,  8  Fed.  725;  Morrison's  Min.  Rights,  8th 
ed.  p.  127.)  In  the  case  at  bar  it  is  submitted  that  the  side 
line  common  to  both  claims,  ])eing  the  west  side  line  of  the 
patent,  passes  through  a  locatable,  mineralized  formation, 
and  this  fact  would  deprive  plaintiff  of  extralateral  right, 
being  a  junior  locator. 

VI.  From  the  testimony  of  Mr.  Moran,  with  reference  to 
the  formation  on  the  patent,  undisputed  by  any  witness,  and 
much  strengthened  by  the  evidence  of  the  miners  who  testi- 
fied for  defendants,  it  is  patent  that  the  court  erred  in  point 
of  law  in  granting  a  new  trial,  and  misunderstood  and  mis- 
stated the  facts  in  its  opinion,  and  on  that  alone  the  order 
granting  a  new  trial  should  be  reversed  and  the  judgment 
ordered  to  stand.  It  is  claimed  that  no  extralateral  right 
can  exist  against  a  formation  such  as  Mr.  Moran  des<*ribes. 
The  conclusions  to  be  drawn  from  his  statements  of  facts 
are  far  different  from  his  expressed  judgment  about  the  vein 
apexing  in  Canyon  ground,  and  the  patent  having  no  apex. 
It  may  be  true  that  a  vein  may  have  sidereal  impregnations, 
but  it  is  submitted  tliat,  if  tlie  sidereal  impregnations  extend 
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to  the  surfac^e,  and  they  are  located  as  a  mineralized  forma- 
tion, the  locator  will  take  the  vein  when  he  gets  down  to  it. 

Torre  If  son  c(*  SitntmerfieM,  and  W.  E.  F.  Deal,  for  llespond- 
ent : 

I.  The  evidence  showed  withont  any  substantial  conflict 
that  thei*e  is  a  j^old  and  silver-bearinj^  ((uartz  ledge  which 
extends  from  a  point  about  ']()()  feet  north  of  the  southerly 
end  line  of  the  Canyon  claim,  through  the  (^anyon  claim  to 
its  north  end  line,  into  the  Silver  Leaf  claim,  the  next  adjoin- 
ing claim  on  the  same  ledge.  It  also  appeared,  without  any 
sul)stantial  conflict  in  the  testimony,  that  the  ore  in  dispute 
was  taken  by  the  defendants,  Murphy  and  Beyers,  from  the 
dip  of  the  ledge  above  mentioned.  It  appears  by  a  great 
preponderance  of  the  testimony  that  the  vein  from  which  the 
ore  was  taken  ])y  the  defendants  has  its  apex  entirely  within 
the  surface  boundary  lines  of  the  Canyon  claim  from  a  point 
about  *^0()  feet  from  the  southerlv  end  line  of  that  claim  to  a 
point  wh€»re  the  ledge  passes  through  the  north  end  line  of 
the  claim  into  the  Silver  Leaf  claim.  From  the  testimony  of 
the  witnesses  for  the  plaintiff  it  was  clearly  shown  that  the 
vein  from  which  came  the  ore  in  (juestion  has  its  apex  in  the 
Canyon  claim;  that  it  extends  at  least  1,000  feet  through 
the  claim  at  the  surface;  that  its  foot  wall  and  hanging  wall 
are  exposed  at  various  points  at  the  surface  and  in  works 
underground  and  witliin  the  surface  boundary  lines  extended 
downward  vertically,  to  which  the  witnesses  testified,  and 
which  are  marked  on  plaintiff's  map;  and  that  the  vein  extends 
from  the  surface  of  the  claim,  between  such  walls,  to  and 
including  and  below  the  point  from  which  the  ore  in  dispute 
was  taken. 

II.  All  of  the  witnesses  for  the  defendants  understood 
that,  to  constitute  either  wall  of  a  vein,  there  must  be  solid 
country  rock  without  any  quartz  in  it. 

III.  The  workings  from  the  surface  of  the  Canyon  claim, 
to  and  including  the  stope  from  which  the  ore  in  dispute  was 
taken,  show  the  dip  of  the  vein.  The  stopes  are  met  with 
from  which  ore  has  been  mined  and  milled  fr<mi  the  surface 
to  the  stoi)es  of  ore  here  in  (juestion,  and  the  existence  of 
these  stopes,  with  the  proof  that  ore  has  ]>een  taken  from 
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them,  independent  of  any  other  testimony,  go  far  to  prove 
the  dip  of  the  ledge;  and,  even  if  no  walls  could  be  seen  as 
testified  to  by  defendants^  witnesses,  the  fact  of  the  existence 
of  this  ledge,  and  its  continuity  from  the  surface  to  the  stope 
in  question,  proves  the  walls  of  such  ledges.  (Iro7i  S.  M.  Co. 
V.  Cheeseman,  116  U.  S.  536.)  All  of  the  w^itnesses  on  both 
sides  agree  as  to  the  existence  and  continuity  of  the  ledge 
from  which  the  ore  was  taken  from  the  surface  of  the  Canyon 
claim  to  the  body  of  ore  in  dispute,  but  they  differ  as  to  the 
walls  of  this  ledge.  The  witnesses  for  the  plaintiff  state 
positively  as  to  the  walls  and  as  to  the  place  where  they  are. 
The  witnesses  for  the  defendants,  though  they  say  the  vein 
nuist  have  walls,  cannot  say  where  they  are,  but  they  do  say 
they  are  not  in  the  Canvon  claim.  Thev  sav  that  what  the 
witnesses  for  plaintiff  call  walls  are  not  walls,  because,  in 
their  judgment,  a  wall  must  be  solid  country  rock,  and  that 
the  walls  testified  to  by  plaintiff's  witnesses  are  not  walls 
because  thev  are  not  in  solid  countrv  rock,  and  that  if  you 
dig  further  into  the  earth  you  will  find  quartz.  It  is  evident, 
as  has  been  said,  that  some  of  the  witnesses  call  the  mass  of 
the  mountain,  through  which  the  ore  was  taken  from  the 
Canyon  claim,  all  one  vein;  that  they  confound  country  rock, 
which  contains  enough  mineral  either  in  broken -up  earth  or 
small  seams  to  support  a  location,  with  the  ledge  itself  in  the 
country  rock.  It  is  not  necessary  that  the  walls  of  a  ledge 
be  seen.  The  record  shows  that  the  walls  of  the  ledge  in  the 
Canyon  claim  are  seen  and  the  places  where  they  are  seen, 
but  this  is  not  necessary  to  constitute  a  vein  with  boundaries. 
{Hyman  \. Wheeler,  29  Fed.  354.) 

IV.  The  evidence  in  this  case  is  so  greatly  preponderated 
in  favor  of  respondent  that  it  would  have  been  an  abuse  of 
discretion  in  the  district  court  if  it  had  refused  to  grant  the 
motion  for  new  trial.  The  record  shows  that,  though  no 
such  thing  is  necessary  to  be  shown  in  support  of  the  order 
of  a  district  court  granting  a  new  trial.  When  the  nisi 
prius  court  does  gi'ant  a  new  trial,  the  appellate  court  will 
not  interfere  unless  the  weight  of  the  evidence  clearly  pre- 
ponderates against  the  ruling  of  the  court.  {Treadway  v. 
Wilder,  9    Xev.  70-71 ;  Nutting  v.  Cutts,  8  Nev.  121 ;    Unr- 

renre  v.  BHrnhnm,  4  Nev.  365;  McLeod  v.  Lee,  14  Nev.  40(); 
Vol.  \xvn-*2.-> 
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(hiUahan  v.  Shatturk,  21  Cal.  413;  Phillpotts  v.  Blasdel,  8 
Nev.  76;  58  Cal.  306-308;  39  Cal.  565;  71  (^al.  222;  72  Cal. 
179;  79  Cal.  407;  46  Cal.  579;  67  Cal.  124;  85  Cal.  377;  92 
Cal.  501-61;  56  Cal.  306-8;  101  Cal.  414;  104  Cal.  83;  105 
Cal.  173-179-411;  see.  3292,  (\)inp.  Laws,  p.  684;  Beck  v. 
Thompson,  22  Nev.  121;  ]yaff  v.  Xei\  Cm.  R.  It  Co.,  23  Nev. 
171.)  There  was  no  error  in  the  action  of  the  district  court  in 
granting  a  new  trial  in  this  case,  as  abundantly  appears  from 
the  record;  and  the  order  appealed  from  should  be  affirmed. 

Alfred  Chartz,  for  Appellants,  in  reply: 

I.  By  industrious  picking  of  sentences  and  clauses  in 
sentences  respondent  seems  to  have  found  justification  in 
claiming  that  defendants  have  advanced  three  irreconcilable 
theories.  On  this  question  it  is  submitted  that  all  of  the 
defendants'  witnesses  agree  that  the  vein  formation  is  wider 
than  the  Canyon  location;  that  it  apexes  on  both  claims; 
that  the  formation  crosses  the  mutual  side  line  on  its  strike 
as  shown  by  the  stratification  of  the  rocks;  that  the  blue 
porphyry  divides  the  formation  at  a  given  point;  that  from 
the  ore  body  in  dispute  to  the  surface  of  the  patent  one  can 
follow  through  stopes  and  vein  matter  all  the  way,  and  there 
is  no  separation  of  any  kind,  but  a  gradual  shading  from 
poor  into  richer  rock.  It  is  noticeable  that,  with  respect  to 
the  many  faults  hinted  at  by  respondent  with  reference  to 
conflicting  theories,  there  is  not  one  single  intimation  with 
reference  to  the  formation  and  the  testimony  of  defendants' 
witnesses  on  that  point  from  the  ore  in  dispute  to  the  sur- 
face of  the  patent.  While  I  disclaim  that  there  is  any  con- 
flict of  testimony  on  the  part  of  defendants'  witnesses  on 
any  matter  whatever,  I  claim  that  if  they  did  in  fact  disa- 
gree about  eveiy  otlier  point,  so  long  as  they  agree  that  any 
(me  can  start  from  the  ore  in  dispute,  and  go  through  stopes 
and  winzes  and  remain  in  ore  and  vein  matter  all  the  way  to 
the  surface  within  the  patent  lines,  that  all  other  (juestions 
are  utterly  unimportant,  and  defendants  must  prevail.  So 
far  as  defendants  are  concerned  the  several  facts  which  grant 
extralateral  right  are  not  involved.  If  they  have  apex,  that 
is  the  end  of  it.  Not  so  with  plaintiff.  He  must  not  onlv 
have  apex  of  the  ore  in  dispute,  ])ut  he  must  have  the  only 
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apex,  and  the  whole  of  it,  and  his  vein  must  not  cross  the 
mutual  side  line  longitudinally  or  on  its  strike,  but  on  its 
dip,  at  right  angles  from  the  ore  in  dispute.  {Southern 
Xevada  G.  <(•  S.  M,  Co.  v.  Holmes  Mining  Co.,  '11  Nov.  107,  and 
authorities  therein  cited.) 

II.  '*An  assignment  that  the  verdict  is  not  sustained  by 
the  evidence  cannot  be  considered  if  the  plaintiff  in  error  has 
not  asked,  at  the  close  of  his  whole  evidence,  for  the  direction 
of  a  verdict  in  his  favor.''  (3  Desty's  Fed.  Pro.  p.  1562;  7/) 
Fed.  Kep.  219,  22.");   62  Fed.  Rep.  383.) 

III.  It  is  here  submitted  that  the  lower  court  granted  a 
new  trial  according  to  his  definiticm  of  legal  rights,  and  if 
the  lower  court  has  eiTed  about  that,  the  order  must  be 
reversed.  Appreciable  values  have  nothing  to  do  with  what 
is  or  what  is  not  a  vein.  It  makes  no  difference  whether  the 
rock  is  rich  or  poor — if  it  is  sufficient  to  encourage  the  miner 
to  expend  his  time  and  money  in  the  hope  of  reward,  he  is 
entitled  to  his  location  and  to  a  patent  if  he  pursues  it.  Walls 
are  not  necessary;  they  are  supposed  to  exist  somewhere.  If 
he  has  his  walls  with  unaltered  country  rock  on  each  side,  it 
requires  less  evidence  to  prove  the  fact  that  he  has  a  vein  or 
mineral  deposit,  but  if  they  are  not  in  sight,  the  fact  that  he 
is  working  within  mineralized  rock  in  place  is  sufficient. 

IV.  Respondent's  brief  says  that  the  trespass  was  a  will- 
ful one.  It  is  here  admitted  that  the  act  of  taking  out  the 
ore  was  willful  and  with  full  knowledge  of  all  the  facts.  The 
eviden(^e  shows  that  Murpliy  and  Beyers  are  experienced 
miners,  and  knew  the  Canyon  and  the  patent  like  a  book, 
with  the  exception  of  the  fact  that  they  were  not  certain 
about  the  location  of  the  mutual  line;  but  they  did  know  the 
ore  they  took  out  was  within  the  patent.  The  evidence 
further  shows  that  while  Murphy  was  working  under  a  lease 
from  plaintiff,  within  the  (^anyon,  plaintiff  visited  him  in 
the  mine,  and  Murphy  told  him  he  believed  they  were  already 
across  the  line,  and  plaintiff  told  him  not  to  go  any  further. 
After  plaintiff  sued  his  copartner  for  i)artition  of  the  Canyon, 
Murphy  and  Beyers  took  a  lease  of  the  patent,  and  sunk 
Murphy  Shaft  No.  1,  and  run  the  crosscut  from  it,  and  the 
northeast  and  southwest  drifts,  and  found  the  ore  in  dispute. 
Thev  knew  that  the  fonnation  crossed  the  mutual  side  line 
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on  its  course,  aud  not  on  the  dip,  and  they  knew  the  ore 
apexed  on  the  surface  of  the  patent,  being  well  acquainted 
with  the  Cardew  cut  and  all  the  openings  on  the  surface,  and 
that  is  why  they  did  it.  They  could  not  reach  that  ore 
through  plaintiff's  tunnel  "A,"  having  no  right  to  enter 
there.  If  plaintiff  believed  that  the  oi^e  was  his  at  the  time 
of  the  partition,  or  after  that  suit  was  settled,  why  didn't  he 
extract  it  himself?  He  had  plenty  of  time.  Murphy  and 
Beyers  had  to  work  a  long  time  before  they  could  prospect  in 
that  section.  The  statement  that  they  went  straight  to  that 
ore  is  not  true.  The  northeast  drift  was  run  before  that. 
They  were  enjoined  as  soon  as  the  ore  in  dispute  was  milled, 
and  were  drifting  on  the  west  crosscut,  with  the  blue  por- 
l)hyry  as  their  obje(^tive,  believing  they  would  find  ore  near 
it,  and  that  is  in  the  very  country  that  plaintiff  calls  his 
foot  wall  country. 

V.  It  is  respectfully  submitted  that  no  extralateral  right 
exists  against  such  formation  as  overlies  the  ore  in  dispute; 
that  the  formation  crosses  the  mutual  line  oa its  course;  that 
the  mineral  deposit  apexes  within  the  patent  as  well  as  within 
the  Canyon  claim;  that  the  evidence  overwhelmingly  pre- 
ponderates in  favor  of  defendants  on  the  foregoing  stated 

propositions. 

On  Petition  for  Rehearing. 

Alfred  (Jharfz,  for  Appellants: 

I.  It  is  an  admitted  fact  by  both  the  lower  and  upper 
court  that  the  mass  which  overlies  the  so-called  Canyon  vein 
within  the  patented  ground  is  locatable.  Under  the  authori- 
ties it  makes  no  difference  how  it  got  there,  or  whether  it  is 
rich  or  poor.  It  is  therefore  as  "regular"  as  any  vein  with 
well-defined  walls  composed  of  unaltered  country  rock  for 
any  distance  on  either  side.  The  act  of  Congress  of  May  10, 
1872,  and  also  the  act  of  July,  1866,  gmnting  to  the  discoverer 
and  prior  locator  of  a  vein  or  mineral  deposit  in  place,  bear- 
ing gold  and  silver  and  other  precious  metals,  does  not  use 
the  word  '* regular"  in  its  grant  or  right.  If,  after  discover- 
ing mineral -bearing  rock  in  place,  locatable  by  prosecuting 
a  suit  in  the  United  States  Land  Office  on  application  tot 
patent,  the  land  is  patented  to  him,  and  he  becomes  the  owner 
in  fee  as  against  the  United  States  and  all  the  world,  his 


Jan.  1904]  Golden  v.  Murphy.  389 

Opinion  of  the  Court— Talbot,  J. 

location  becomes  entitled  to  the  same  protection  as  the  locator 
of  any  better  defined  vein.  Therefore,  the  question  of  well- 
defined  veins  or  mineral  deposits  does  not  and  cannot  enter 
in  the  decision  of  conflicting  claims  of  rights.  The  decisions 
are  not  given  to  those  who  own  the  best  defined  veins,  and 
have  the  best  walls,  because  walls  are  not  mentioned  in  the 
acts  of  Congress  on  that  subject.  If  an  owner  shows  walls, 
he  needs  less  other  proof  to  show  that  he  has  a  vein  than 
one  who  has  no  walls;  but  it  is  here  admitted  on  all  sides 
that  the  mineral  formation  overlying  the  so-called  Canyon 
vein  is  locatable.  Now,  what  law  follows  from  that  fact?  It 
is  submitted  that  that  question  has  not  been  decided,  and 
therefore  this  petition.  A  vein  with  well-known  defined  coun- 
trv  rock  on  both  sides  is  a  mineral  formation  the  same  as  anv 
other  mineral  formation  the  extent  of  which  and  the  location 
of  the  inclosing  walls  of  which  are  not  known.  They  both 
stand  on  the  same  plane,  because  inclosing  walls  will  be  pre- 
sumed to  exist  somewhere.  It  is  the  fact,  undenied  arid 
undeniable  and  admitted,  that  the  formation  on  the  patent 
meets  the  formation  on  the  Canyon  on  their  course  down- 
ward, and  it  is  submitted  as  matter  of  law,  under  authorities 
cited  in  appellants'  briefs,  and  as  instructed  by  the  court  in 
defendants'  instruction  No.  8,  that,  where  two  veins  meet  in 
their  course  downward,  the  older  location  takes  from  the 
point  of  junction  down,  and  it  is  proved  and  admitted  that 
the  patent  is  the  older  location  by  a  great  many  years,  and 
the  maps  and  all  the  testimony  shows  that  the  ore  in  dispute 
is  below  the  point  of  junction. 

II.  Under  all  our  reading  of  geology  and  vein  formation, 
it  is  submitted  that  one  vein  cannot  lie  on  top  of  another, 
like  two  books,  and  that  a  vein  cannot  ooze  and  spill  and 
slough  over  itself  so  as  to  create  the  hanging  wall,  which 
seems  to  be  the  theory  of  the  plaintiff.  Veins  that  are  sepa- 
rated like  two  books,  one  on  top  of  the  other,  must  have  been 
created  at  the  same  time  and  formed  l)y  the  same  processes. 

By  the  Court,  Talbot,  J.: 

This  action  was  brought  to  recover  $7,000  damages  for  the 
extraction  of  ores  by  the  individual  defendants  within  the 
exterior  lines,  extended   downward  vertically,  of  the  Table 
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Moiiutaiii  mine,  upon  a  part  of  which  they  held  a  lease  from 
the  owner,  the  Koyal  Mininti^  Company,  and  for  an  injunc- 
tion restraining  them  from  further  work  in «:  upon  the  ledge 
which  plaintiff  claims  has  its  apex  in  the  Canyon  mining 
claim  owned  by  him.  The  case  was  tried  with  a  jury,  and  a 
verdict  rendered  in  favor  of  the  defendants.  This  appeal  is 
upon  an  order  granting  a  new  trial  on  the  ground  that  the 
verdict  is  not  in  accordance  with  the  evidence.  In  the  deci- 
sion on  the  motion  for  a  new  trial  the  district  judge  states: 

"The  evidence  further  shows,  without  a  su})stantial  con- 
tlict,  that  a  lode  or  vein  exists  in  said  Canyon  mining 
claim,  which  extends  from  a  point  a]>out  'WK)  feet  north  of 
the  southerlv  end  line  of  said  claim,  northerlv  in  its  course 
from  said  point  al)out  1,<KK)  feet,  and  passes  through  the 
north  end  line  of  the  said  Canyon  mining  claim;  and  that 
the  apex  of  said  lode  at  the  surface,  for  the  distance  of  about 
a  thousand  ft»et,  is  within  the  exterior  boundary  lines  of  said 
Canyon  mining  claim  described  in  the  complaint.  The  evi- 
dence shows  that  the  ore  in  dispute  was  extracted  by  Murphy 
and  Beyers  from  a  point  within  the  exterior  lines  of  the 
Table  Mountain  mining  claim,  extended  downward  verti- 
cally, and  })eing  that  portion  of  the  claim  held  by  them 
under  a  lease.  The  evidence  further  shows  that  some  time, 
within  a  few  years,  prior  to  the  taking  of  the  lease  by  Murphy 
and  Beyers  from  the  Table  Mountain  Mining  Company,  they 
had  a  lease  from  the  plaintiff  and  his  pi*edecessors  in  interest 
of  tlie  Canyon  mining  claim,  and  extracted  ore  from  a  stope 
within  a  few  feet  of  a  point  where  the  ore  in  dispute  was 
extracted.  The  evidence  further  shows,  without  conflict, 
that  communi(»ation  in  ore  in  place  has  been  made  from  the 
point  where  the  ore  in  dispute  was  extracted  and  the  stopes 
worked  by  ]Murphy  and  BeycTS  under  the  lease  of  the  Canyon 
mining  claim. 

'*The  testimony  further  shows,  without  any  conflict,  that 
the  ledge  upon  the  Canyon  claim  can  })e  traced  upon  the 
surface  from  the  point  where  it  crosses  the  side  line  of  the 
Canyon  claim  about  300  feet  north  of  the  southerly  end  line 
of  said  claim  through  said  mining  claim  northerly  in  its 
course  from  said  point  about  1,000  feet,  where  it  passes 
through  the  north  end  line  of  said  mining  claim.     The<4^vi- 
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(lenee  shows,  without  any  conflict,  the  matter  having  been 
testified  to  bj'  practically  all  of  the  plaintiff's  witnesses  and 
a  great  nnmber  of  the  defendants'  witnesses,  that  the  ore 
body  from  where  it  apexes  on  the  surface  of  the  Canyon 
mining  claim  can  be  followed  in  drifts,  tunnels,  and  inclines 
clear  to  the  point  w^here  the  ore  in  dispute  was  taken  out,  and 
that  three  different  routes  can  be  followed,  all  in  ore,  from 
the  surface  of  the  Canyon  claim  to  the  point  where  the  ore 
in  dispute  was  taken  out.  The  evidence  show^s  conclusively 
the  continuity  of  the  vein  in  the  Canyon  ground  from  the 
apex  on  the  surface  to  the  point  where  the  ore  was  extracted 
by  the  defendants  Murphy  and  Beyers.  This  proposition 
was  practically  admitted  by  the  defendants  and  their  wit- 
nesses upon  the  trial  of  the  case. 

"The  defenses  made  by  the  defendants  in  this  action  were 
three  in  number,  and,  in  the  judgment  of  the  court,  abso- 
lutely antagonistical  one  to  the  other.  One  contention  was 
that,  running  in  a  northerly  direction,  there  existed  a  lode, 
the  apex  of  which  was  wider  than  both  claims.  Another 
defense  was  that  the  vein  testified  to  by  the  plaintiff's  wit- 
nesses as  existing  within  the  lines  of  the  Canyon  claim  split 
at  a  point  near  the  northerly  end  line  of  the  Canyon  claim, 
a  portion  of  the  vein  passing  on  through  the  northerly  end 
line  of  the  Canyon  claim,  the  other  passing  through  the  side 
line  of  the  Canvon  claim  into  and  across  the  Table  Mountain 
claim,  and  that  the  ore  in  dispute  was  extracted  from  that 
portion  of  the  split  vein  after  it  passed  the  side  line  of  the 
C-anvon  claim  into  the  Table  Mountain  claim.  The  other 
defense  was  that  the  strike  of  the  vein  was  across  the  Table 
Mountain  and  Canyon  ground.  Witnesses  of  defendants 
testified  in  support  of  each  one  of  these  theories.    *     *    * 

■4t  is  undoubtedly  true  that  the  surface  of  that  portion  of 
the  Canyon  mining  claim  on  the  slope  of  the  hill  below  the 
apex  of  the  Canyon  vein,  and  the  surface  of  the  Table  Moun- 
tain claim  which  is  lower  than  the  (^anyon  claim,  contain 
more  or  less  mineral.  It  may  be,  and  probably  is,  such 
ground  as  would  sustain  a  mineral  location,  but  that  is  not 
the  question  that  was  to  have  been  determined  by  the  jury 
in  this  case.  The  qtiestion  to  be  determined  by  the  jury  was 
as  to  whether  the  ore  in  dispute  was  in  a  vein  whose  apex 
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was  within  the  Canyon  claim  or  the  Table  Mountain  claim, 
and  the  determination  of  that  question,  if  it  ever  entered 
into  the  deliberation  of  the  jury,  was  contrary  to  the  great 
weight  and  preponderance  of  the  evidence.  *  *  *  a  care- 
ful inspection  of  that  winze  by  the  court,  with  the  jury,  con- 
vinced the  court  that  no  ledge  or  seam  was  followed  by  that 
winze  continuously  to  the  point  from  which  the  ore  was 
taken,  and  that  no  seam  exists,  the  top  of  which  is  in  the 
Table  Mountain  claim,  which  continues  to  the  ore  body  in 
question.  The  country  passed  through  seems  to  be,  as  the 
court  has  before  said,  a  mass  of  country  rock,  porphyry, 
which  had  been  disintegrated,  and  small  fissures  formed  in 
width  from  the  thickness  of  a  thin  knife  blade  to  two  or 
three  inches,  these  fissures  being  filled  with  gypsum  and  ore 
from  that  sloughed  ofl"  from  the  Canyon  vein. 

'^The  burden  rested  in  the  first  instance  upon  the  plain- 
tiff to  establish  the  existence  of  a  vein  whose  top  or  apex  was 
in  the  Canyon  claim,  and  to  demonstrate  that  that  vein  con- 
tinued on  its  dip  to  the  point  from  which  the  ore  was  taken 
out.  That  proposition,  in  the  judgment  of  the  court,  was, 
by  the  workings  of  the  plaintiff,  absolutely  and  conclusively 
demonstrated;  and  not  only  was  the  continuity  of  the  ore 
body  established  by  the  different  workings  of  the  plaintiff, 
but  in  numerous  places  that  which  was  undoubtedly  the 
hanging  and  foot  wall  of  the  vein  was  exposed.  The  fact 
that,  back  of  the  hanging  wall  in  this  disintegrated  mass  of 
country  rock,  small  seams  or  fissures  could  be  found  con- 
taining gypsum  and  ore,  does  not  destroy  the  integrity  and 
continuity  of  plaintiff's  vein.  In  the  neighborhood  of  every 
large  vein,  particularly  where  much  erosion  has  taken  place, 
small  seams  and  fissures  of  gypsum  and  quartz  containing 
ore  must  necessarily  exist,  for  if  by  disintegration  crevices 
are  formed,  and  ^  the  vein  and  ore  body  is  sloughed  off,  by 
the  processes  of  nature  these  (*re vices  will  be  filled  with  the 
gangue  of  the  vein,  containing  more  or  less  mineral." 

On  behalf  of  appellants  it  is  urged  that  the  order  granting 
a  new  trial  is  error,  because  an  invasion  of  the  province  of 
the  jury,  even  if  the  evidence  is  conflicting;  that  the  court 
was  unwarranted  in  considering  its  own  views  gained  from 
an  inspection  of  the  premises;   and  that  under  the  testimony 
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of  the  witnesses  of  the  plaintiff,  as  well  as  of  those  for  the 
defendants,  the  mass  above  the  point  of  extraction  of  the  ore 
in  dispute  contained  seams  of  ore  and  impregnations  of  min- 
eral sufficient  to  make  it  locatable,  and  that  therefore  the 
owners  of  the  Table  Mountain  are  entitled  to  all  ore  within 
the  boundaries  of  the  claim,  extended  downward  vertically. 
Several  experts  of  long  experience,  and  practical  miners, 
testified  for  the  plaintiff  that  the  ore  was  taken  from  a  place 
under  the  surface  of  the  Table  Mountain  mine  in  a  vein  with 
well-defined  walls  which  apexed  on  the  Canyon  claim.  Others, 
for  the  defendants,  testified  that  the  ledge  was  wider  than 
both  claims,  and  in  different  ways  contradicted  the  theory 
advanced  for  the  plaintiff";  and,  if  they  agreed  that  the  for- 
mation above  the  place  of  extraction  contained  small  pieces 
of  quartz  and  mineralized  seams,  they  still  disagreed  regard- 
ing the  irapoi-tant  and  controlling  fact  as  to  whether  the  ore 
was  taken  from  a  vein  existing  between  defined  walls  apexing 
on  the  Canyon.  If  small  pieces  of  quartz,  narrow  seams,  and 
little  pockets  of  ore  embodied  in  porphyry  be  deemed  suf- 
ficient to  sustain  a  location,  we  do  not  understand  that  they 
give  the  owner  any  greater  rights  against  veins  apexing  on 
other  claims  dipping  under  this  ground  than  he  would  have 
if  his  location  were  based  upon  a  substantial  and  well-defined 
ledge.  In  either  case  he  would  be  entitled  to  all  veins  which 
apexed  within  the  boundaries  of  his  claim,  and  in  neither 
would  he  have  any  right  to  those  existing  between  walls 
apexing  in  the  lo(*ations  of  other  <»laimants,  on  the  theory 
applied  to  blanket  ledges,  and  also  prevailing  in  regard  to 
others  under  the  Civil  Law.  It  is  not  difficult  to  discern 
between  that  which  is  essential  to  a  valid  location  and  the 
rights  which  it  l)eai's,  and,  if  the  witnesses  substantially 
agree  as  to  the  former,  they  materially  differ  regarding  the 
latter,  which  Avas  essential,  and  was  properly  considered  by 
the  trial  judge.  We  have  quoted  enough  to  show  that  his 
order  may  be  (considered  as  having  been  placed  upon  the  two 
grounds  that  the  verdi(*.t  was  contrary  to  the  weight  of  the 
evidence  and  to  his  own  observations  in  these  mines.  The 
former  of  these  being  sufficient  to  sustain  the  order,  we  need 
not  determine  regarding  the  latter. 

It  was  held  in  Worth inr/  v.  CV//.v,  8  Nev.  121,  that,  when  a 
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new  trial  is  granted  in  the  lower  (fourt  upon  the  ground  that 
the  verdict  is  not  warranted  by  the  evidence,  the  rule  invari- 
ably governing  the  appellate  tribunal  is  not  to  disturb  tlie 
action  of  the  judge  ])elow  if  there  is  a  material  conflict  in 
the  evidence.  In  Tread  way  v.  Wilder,  9  Nev.  70,  this  court 
stated:  ** It  must  l)e  borne  in  mind  that  the  nisi  prias  courts, 
in  reviewing  the  v<»rdicts  of  juries,  are  not  subject  to  the 
rules  that  govern  appellate  (»ourts.  They  may  weigh  the 
evidence,  and,  if  they  think  injustice  has  been  done,  grant 
a  new  trial,  where  appellate  courts  should  not  or  could  not 
interfere.  The  question  under  consideration  has  been  so 
often  presented  that  opinions  have  become  stereotyped. 
Nothing  need  be  added  to,  or  taken  from,  the  rule,  so  well 
established,  often  declared,  and  always  followed."  The 
numerous  cases  in  this  state  and  California  cited  in  respond- 
ent's brief,  and  Hayne  on  New  Trial  and  Appeal,  sec.  97, 
aiul  Hilliard  on  New  Trials,  p.  4HH,  are  to  the  same  effect. 

The  order  of  the  district  court  granting  a  new  trial  is 
affirmed,  with  c^osts  in  favor  of  respondent. 

HEiiKNAP,  ('.  J.,  and  Fitz(}ERali),  J.,  concur. 

Ox  Keheari\(*. 

Hy  the  Court,  Talbot,  J.: 

In  a  petition  for  rehearing  appellants  urge:  "That  it  is 
an  admitted  fact,  by  both  the  lower  and  u])per  court,  that  the 
mass  which  overlies  the  so-called  Canyon  vein  within  the 
patented  ground  is  locatable.  ''^  *  "^^  What  law  flows  from 
that  fact?  It  is  submitted  that  that  (iuestion  has  not  been 
decided,  and  therefore  this  petition.  '•'  '•'  '•'*  The  fact  that 
the  vein  formation  called  the  Canyon  vein  in  its  course  down- 
ward (•rosses  the  common  side  line  of  the  Canyon  claim  and 
the  patent,  and  is  there  met  by  the  vein  formation  w^hich 
apexes  on  the  patent,  being  unalterably  fixed  and  determined 
by  the  testimony  and  the  admissions  of  the  court,  it  is 
respectfully  submitted  to  the  appellate  court  that  there  is 
nothing  left  to  said  court  but  to  decide  what  is  the  law  that 
follows  from  said  fact.  Admit,  for  the  purpose  of  the  argu- 
ment, that  there  is  a  vein  which  enters  the  side  line  of  the 
Canyon,  yet  it  is  admitted  that  said  vein  on  its  course  down- 
ward meets  the  patent  vein  or  vein  formation  at  the  point 
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where  it  crosses  the  side  line,  and  from  that  point  down  it  is 
submitted  that  the  older  location  takes  under  the  law  and  the 
authorities  already  submitted." 

In  the  opinion  we  endeavored  to  cover  this  contention,  which 
was  made  by  counsel  on  the  hearing  on  appeal,  but  it  seemed 
that  the  position  of  the  court  is  not  understood,  and  that  a 
broader  admission  of  fact  is  assumed  than  was  actually  made. 
It  may  be  inferred  from  the  allegations  of  the  petition  that 
counsel  believe  that  this  court  conceded  that  the  whole  mass 
Avithin  or  lying  under  the  boundaries  of  the  Table  Mountain 
mine  is  ledge  matter,  and  in  legal  effect  a  vein  to  the  extent 
of  its  entire  width,  as  contended  for  hy  appellants  in  both 
courts.  No  such  admission  was  made,  and  witnesses  for  the 
plaintiff,  and  the  district  judge,  denied  directly  that  such  was 
the  fact.  It  was  allowed  that  the  small  pieces  of  quartz  and 
gypsum  and  little  stringers  of  ore  from  the  thickness  of  a 
knife  blade  to  two  or  three  inches  might  sustain  a  location, 
but,  if  so,  they  would  not  give  the  owners  any  greater  right 
to  veins  dipping  under  their  ground  and  apexing  beycmd  it 
than  they  would  have  if  their  location  were  based  on  a  sub- 
stantial and  w^U- defined  lode.  It  is  contended  that  the 
whole  mass  is  only  the  part  of  a  vein.  While  following  the 
testimony  on  behalf  of  plaintiff,  and  the  views  and  conclu- 
sions of  the  distincrt  judge  expressed  in  the  ordei*  granting  a 
new  trial,  the  admission  does  not  go  further  than  to  concede 
that  the  formation  is  pori)hyry  and  country  rock,  impreg- 
nated in  places  with  these  little  stringers  and  small  pieces  of 
gypsum  and  quartz  lying  above  the  walls  of  a  ledge  apexing 
in  the  Canyon  claim. 

The  petition  for  a  rehearing  is  denied. 

Bei.knap,  C.  J.,  and  Fitz(4p:rai.d,  J.,  concur. 
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PETER    ROBERTI,   Reswndent,   v.  J.   P.  ANDERSON, 

Appellant. 

Mastkr    and    Servant— Injuries    to    Servant  — C'<>NKLicTiN<i    Evidence — 
Appeal— Review. 

1.  A  verdict  for   plaintlfT   on  conflicting  evidence  will   not  be  reversed  If 

there  Is  any  credible  evidence  to  supiM)rt  It. 

2.  In  an  action  for   Injuries  to  a  servant  by  rea.son  of  the  viciousness  of  a 

horse  furnished  him  by  his  master  to  use,  evidence  reviewed,  and  held 
suflicient  to  sustain  a  verdict  for  plaintiff. 
TiTzoERALD,  J.,  dissenting. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District  of  the  State  of  Nevada,  Humlmldt  County;  S.  J, 
Honni field,  Jr.,  Judge. 

Action  by  Peter  Roberti  against  J.  P.  Anderson.  From  a 
judgment  in  favor  of  plaintiif ,  defendant  appeals.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

M,  8.  Bonni field,  for  Appellant: 

I.  The  evidence  herein  cited  shows  that  the  plaintiff  was 
in  no  manner  deceived  by  the  defendant  with  reference  to 
the  disposition  of  said  horse  and  that  the  plaintiff  volun- 
tarily assumed  the  risk  incident  to  the  breaking  of  the  young 
horse  to  a  mower.  Not  only  this,  but  his  offer  made  to  Ben 
Anderson  and  his  declaration  that  he  could  work  one  of 
defendant's  young  horses  above  referred  to,  and  that  he  had 
broken  young  horses  for  Snapp,  which  latter  declaration  he 
repeated,  and  the  testimony  of  F.  N.  Mnller,  his  own  wit- 
ness, to  the  effect  that  plaintiff  was  an  experienced  teamster 
and  skilled  in  managing  wild  and  dangerous  broncos,  show 
that  he  relied  solely  upon  his  experience  and  skill  and  not 
up<m  anything  else  that  the  defendant  told  him. 

II.  A  recovery  must  be  had,  if  at  all,  upon  the  facts 
alleged;  the  facts  proved  but  not  pleaded  will  not  support  the 
judgment.  (11  Ency.  PI.  &  Pr.  869,  notes  1,  2,  citing  numer- 
ous cases.)  A  recovery  by  the  plaintiff  must  be  based  upon 
the  facts  alleged  in  the  complaint.  (Id.  889,  note  1,  cases 
cited.) 

Frank  X.  Murphy,  for  Respondent: 

1.     Where  the  evidence  is  confli<*ting  and  there  is  some 
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evidence  to  support  the  verdict,  a  new  trial  ought  not  to  be 
granted,  and  the  verdict  ought  not  to  be  disturbed.  The 
questions  of  credibility  of  the  witnesses,  weight  of  evidence 
and  amount  of  evidence  are  questions  preeminently  for  the 
jury.  (Treadmnj  v.  Wilder,  9  Nev.  71;  State  v.  Wong  Fun, 
22  Nev.  336;  Sacramento  M.  <(r  M.  Co.  v.  Showers,  6  Nev. 
291;  State  v.  Yellow  Jacket  S.  M.  Go,,  5  Nev.  415;  Barnes  v. 
Western  Union  Tel.  Co.,  24  Nev.  125;  McGum  v.  Mclnnis, 
24  Nev.  370;  McNamee  v.  Nesbitt,  24  Nev.  400;  Crawford  v. 
Crawford,  24  ^ey. '^10;  Scott  y.  Haines,  4  ^ev.  426.)  Surely 
there  is  some  evidence  to  support  the  verdict  in  this  case. 

II.  The  objection  to  the  complaint,  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  comes  too  late. 
No  demurrer  was  filed  to  the  complaint,  and  the  defendant's 
answer  cures  any  defects  there  may  have  been  in  the  com- 
plaint. The  action  was  tried  upon  its  merits,  a  verdict 
rendered  and  judgment  entered  on  the  pleadings  and  the 
evidence.  If  negligence,  which  is  a  conclusion  of  law,  or  the 
ultimate  fact,  had  been  alleged  in  the  complaint,  it  would 
have  made  no  difference  in  the  evidence  introduced,  for  all 
the  facts  and  circumstances  surrounding  the  accident  which 
caused  the  injury  were  fully  gone  into  at  the  trial.  The 
omission  of  the  word  "negligence,"  or  any  allegation  of  neg- 
ligence, in  the  complaint  did  not  affect  the  substantial  rights 
of  the  defendant.  The  case  was  tried  and  determined  on  its 
merits  alone.  Under  these  facts  and  circumstances  the 
judgment  ought  not  to  be  reversed,  affected  or  disturbed. 
(McManus  v.  (^hir  S.  M.  Co.,  4  Nev.  15;  Lake  Bigler  Road  v. 
Bedford,  3  Nev.  399;  Cal.  State  Tel.  Co.  v.  Pattersmi,  1  Nev. 
150;  State  v.  lAtdy  Bryan  M.  Co.,  4  Nev.  408;  Richardson  v. 
Hoole,  13  Nev.  492;  Treadway  v.  Wilder,  8  Nev.  91;  Nix  v. 
Miller,  57  Pac.  Rep.  1086,  petition  for  rehearing.) 

III.  A  complaint  which  states  facts  from  which  negligence 
can  be  inferred  is  not  defective  for  omitting  the  word  "  neg- 
ligent," or  its  derivatives,  and  the  court  would  have  been 
justified  in  overruling  a  general  demurrer  to  the  complaint, 
had  one  been  filed.  The  sufficiency  of  the  complaint,  how- 
ever, was  not  questioned.  {City  of  Geneva  v.  Burnett,  91  N. 
W.  275;  Hirst  v.  Ringen  Real  Estate  Co..  69  S.  W.  368; 
Sche^iber  v.    rnited    'Tel.  Co.,  55  N.  E.  742;    Romona   Otitic 
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Stone  Co.  v.  Johnson,  33  N.  E.  1000;  Ferguson  v.  V,  d'  T.  R. 
R.  Co.,  13  Nev.  190-194.) 

IV.  The  complaint  is  not  required  to  contain  express 
averment  of  defendant's  negligence,  but  the  allegation  of 
facts  showing  a  duty,  a  failure  to  perform  it,  and  resulting 
injury,  is  sufficient.  (Illinois  Steel  Co.  v.  (hfrowski,  62  N. 
E.  822.) 

V.  In  a  complaint  for  negligence  the  allegation  that  the 
defendant  did  the  particular  fact  causing  the  damages  will 
support  all  incidental  facts  and  circumstances  of  omission 
and  commission,  and  fairly  tend  to  establish  the  negligence 
of  the  primary  act.  (Snyder  v.  Wheeling  Elect.  Co.,  26  S.  E. 
733;  Am.  Dig.  189,  part  II,  p.  4693  note  g;  Madden  v.  Royal 
Port  R.  R.  Co.,  35  So.  C.  381.) 

VI.  The  damages  w^ere  not  excessive,  nor  given  under  the 
influence  of  passion  nor  prejudice.  The  testimony  shows 
that  plaintiff  is  a  cripple  for  life:  that  he  has  suffered  night 
and  day  from  the  injury  received;  that  prior  to  the  accident 
lie  was  a  good  w^orker  and  nothing  lazy  about  him;  that  now 
he  cannot  work,  not  even  cut  the  kindling;  that  even  yet  he 
walks  the  floor  nights  unable  to  sleep  from  the  pain  in  liis 
hand  and  arm,  and  unable  either  to  shut  or  to  open  his  right 
hand,  or  to  do  scarcely  any  kind  of  manual  labor,  w^hich  is 
the  only  kind  of  labor  he  has  ever  done.  This  is  amply 
shown  on  every  page  of  the  testimony  of  plaintiff  and  his 
witnesses.  (Watson  on  Damages  for  Personal  Injuries,  p. 
409,  sec.  325.) 

By  the  Court,  Talbot,  J.: 

In  the  complaint  it  is  alleged  in  sul)stance:  That  the 
plaintiff  was  employed  l>y  the  defendant  to  run  a  mower. 
On  'Inly  3,  1901,  the  defendant  requested  the  plaintiff  to 
work  to  the  mac-bine  a  horse  which  was  unknown  to  him, 
which  he  had  never  seen  before,  and  with  the  habits  and 
disposition  of  which  he  was  unaciiuainted.  "That  said 
defendant  then  and  there  informed  tliis  plaintiff  that  said 
horse  was  a  broken  and  gentle  animal.  That  said  defendant 
then  knew  that  said  horse  was  neither  broken  nor  gentle, 
but  that  he  was  a  wnld,  dangerous,  and  uncontrollable  ani- 
mal, (tommonly  known  as  a  'bronco.'     That   plaintiff,  while 
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SO  employed,  and  at  defendant's  request,  commenced  work- 
ing said  team,  but  without  any  fault  on  his  part  was  unable 
to  work,  manage,  or  control  the  same,  and  said  team  ran 
away  with  said  machine  and  this  plaintiff,  without  any  fault 
on  the  part  of  plaintiff,  throwing  plaintiff  therefrom  violently, 
and  in  such  a  manner  that  plaintiff  was  greatly,  seriously  and 
permanently  injured,  his  head  and  body  hurt,  his  right  leg 
bruised  and  torn,  and  his  right  arm  cut  and  broken,  and 
from  which  injuries  plaintiff  has%ever  since  suffered  great 
pain  and  anguish,  his  health  has  become  broken  and 
impaired,  and  his  right  hand  and  arm  permanently  disabled, 
to  plaintiff^s  damage  in  the  sum  of  ten  thousand  dollars." 
The  trial  resulted  in  a  verdict  and  judgment  for  $3,000  dam- 
ages, and  from  an  order  denying  defendant's  motion  for  a 
new  trial  he  appeals. 

The  controlling  question  is  whether  the  evidence  is  suf- 
ficient to  sustain  the  necessary  allegations  of  the  complaint 
and  support  the  verdict,  and  it  becomes  important  to  analyze 
and  compare  the  statement  of  the  witnesses,  and  to  ascertain 
whether  there  is  any  testimony  to  sustain  these  material  alle- 
gations, or  rather  as  many  of  them  as  are  essential  to  make 
the  defendant  liable  in  damages.  Instead  of  bringing  to  this 
court  a  full  and  cumbersome  transcript  of  the  evidence  con- 
taining much  that  has  no  bearing  upon  the  points  involved — 
a  practice  that  is  quite  common — the  record  in  this  case  is  to 
be  commended  for  giving  a  synopsis  and  close  statement  of 
the  effect  of  the  testimony  of  the  various  witnesses.  When 
first  called  to  the  stand,  the  plaintiff  stated  that  he  was 
employed  in  the  latter  part  of  June,  1901,  by  Mrs.  Ander- 
son, to  help  cut  the  defendant's  grass;  that  he  arrived  al 
defendant's  ranch  on  Sunday  evening,  June  30th;  that  the 
next  morning  he  went  to  the  corral  about  4  o'clock,  and 
asked  defendant  if  he  would  hook  up  his  own  team,  and  that 
he  said  '*No,''  that  he  had  plenty  of  his  own  horses;  that 
plaintiff  then  said,  "Say,  Mr.  Anderson,  I  won't  drive  any 
broncos  or  bad  horses,  I  am  getting  too  old  for  that" ;  defend- 
ant replied  that  his  horses  were  all  gentle,  and  that  his  "old 
woman"  could  drive  them;  defendant  gave  plaintiff  a  good 
gentle  team  that  morning,  which  were  slow,  and  which  he 
worked  all  that  day — July  1st;   that  the  next  morning  he 


4<H)  RoBERTi  r.  Anderson.  [27th  Nev 


(.>j>inion  of  the  Court— Talbot.  J. 

asked  defendant  if  he  would  take  his  own  team,  which 
defendant  told  him  to  use,  and  which  he  worked  all  day 
Tuesday:  that  on  the  morning  of  July  3d  plaintiff  a^ked 
defendant  whi<'h  team  he  would  take,  and  defendant  gave  him 
one  of  the  horses  that  he  had  worked  Mondav  and  another 
gentle  horse,  which  he  worked  until  mnm;  that  after  dinner  he 
took  these  two  gentle  horses  he  had  worked  in  the  forenoon, 
and  h<H>ketl  them  to  the  mower:  that  after  he  had  them 
hitched,  and  ready  to  start,  Fred  Scott,  one  of  defendant's 
men,  brought  him  another  hoi-se  already  harnessed,  and  said 
defendant  wanted  plaintiff  to  work  him  instead  of  one 
already  hooked  to  the  mower,  which  was  a  very  slow  horse: 
that  defendant  asked  Scott  if  the  horse  was  gentle,  and  he 
replied  that  lie  did  not  know;  that  just  then,  and  while  they 
were  talking,  the  defendant  and  his  son  Ben  and  Arthur 
Packard  came  along,  and  plaintiff  asked  defendant  if  the 
horse  was  gentle,  and  he  said  *'()h,  yes'':  that  the  plaintiff 
started  to  the  meadow  to  mow  grass:  that  when  about  800 
yards  on  the  way  the  bronco  looked  back,  bowed  its  neck, 
kicked  and  bucked,  and  the  team  ran  away:  that  he  could 
not  hold  them;  that  he  was  thrown  to  the  ground,  rendered 
unconscious,  had  his  right  arm  cut  and  broken,  his  leg 
bruised,  and  sustained  injuries  from  which  he  had  ever 
since  suffered.  Surgeons  and  others  testified  that  both 
bones  of  the  right  arm  were  broken  above  the  wrist,  and 
that  the  muscles  and  hand  were  disabled.  On  plaintiff's 
))ehalf  there  were  also  proof  that,  excepting  the  two  years 
previous  to  the  trial,  the  plaintiff  had  teamed  for  sixteen 
years,  and  was  a  skillful  teamster;  that  defendant's  horses 
had  the  general  reputation  of  being  broncos,  and  mean; 
and  on  cross-examination  the  plaintiff  testified  that  the  buck 
skin  horse  which  ran  away  with  the  mower  was  the  worst  he 
ever  saw;  that  no  one  could  hold  him;  that  he  took  the  bit 
in  his  teeth  and  pulled  the  old  horse,  the  machine,  and  the 
plaintiff,  and  bucked  and  kicked. 

The  defendant  testified  that  when  the  plaintiff  came  with 
his  own  horses  to  the  defendant's  ranch  he  (the  defendant) 
had  horses  of  his  own  that  he  wanted  to  work  to  the  mowers; 
that  the  plaintiff  worked  his  own  horses  a  day  or  two,  and 
worked  a  team  of  defendant's  in  the  forenoon  on  the  8d  dav 


Jan.  1904]  Roberti  v.  Anderson.  401 


Opinion  of  the  Court— Talbot,  J. 

of  July;  that  on  that  day  the  defendant  told  the  plaintiff  that 
he  wanted  him  to  work  one  of  his  young  horses  with  an  old 
horse  to  the  machine;  that  they  had  been  broken  to  work  to 
the  wagon,  and  were  gentle;  that  the  plaintiff  could  work 
one  of  his  own  horses  with  one  of  defendant's  young  horses, 
or  take  one  of  defendant's  old  horses  with  a  young  horse; 
the  defendant  had  five  teams  and  mowers  (tutting  his  grass; 
that  on  the  3d  dav  of  Julv  he  also  told  the  other  drivers  to 
put  a  young  horse  with  an  old  horse  to  each  machine,  and 
they  did  so;  that  the  team  hitched  up  for  the  plaintiff  was 
a  young  horse  and  an  old  horse;  that  when  the  plaintiff 
started  the  team  the  young  horse  stopped  and  held  back, 
and  the  defendant  went  up  to  the  team  and  said  to  the 
plaintiff  that  the  horse  was  gentle,  but  if  he  was  afraid  to 
drive  the  team  the  defendant's  son  Ben  or  Packard  would 
drive  it;  that  his  son  Ben  and  Packard  were  present,  and 
his  son  Ben  said  to  the  plaintiff  that  he  would  drive,  or 
that  Packard  would  drive,  and  his  son  offered  to  drive,  and 
that  the  plaintiff  said  that  he  would  drive  them  himself, 
and  he  started  off  with  them,  and  had  gone  about  300 
yards  when  defendant's  attention  was  attracted  by  the 
plaintiff  yelling;  that  the  team  ran  back  to  the  barnyard, 
where  they  stopped.  The  defendant  also  testified  that  the 
horse  had  been  broken  to  work  to  the  wagon  at  Uolconda  in 
the  spring  before;  that  it  had  been  worked  to  the  wagon  for 
two  weeks  before  the  3d  day  of  July;  that  it  was  worked 
right  along  to  a  wagon  on  the  ranch,  after  the  accident,  the 
same  as  his  other  horses,  and  that  he  never  knew  or  heard 
that  it  tried  to  run  away,  or  that  it  was  wild  or  dangerous, 
either  before  or  after  the  accident.  On  cross-examination 
the  defendant  testified:  "That  horse  was  never  hitched  to  a 
mower  before  the  time  plaint  iff  tried  to  drive  him.  Neither 
my  son,  nor  Packard,  nor  any  one  else  triced  to  drive  him  to  a 
mower  that  season  after  plaintiff  was  hurt.  The  reason  was 
because  there  was  no  more  hay  to  cut.  It  was  not  because 
he  was  not  gentle.  I  don't  know  whether  I  told  Roberti 
that  my  N)ld  woman'  could  drive  him  or  not,  but  I  have  a 
thousand  dollars  to  bet  right  now  that  she  can  drive  him.  I 
won't  bet  that  she  can  drive  him  to  a  mowing  machine,  but 
1  will  bet  she  can  di'ive  him.     We  have  never  worked  that 
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horse  in  a  mowing  machine,  but  we  liave  worked  him  in  a 
wagon.  When  I  saw  the  team  running  away,  after  Roberti 
fell  oflF  the  machine,  the  boys  and  I  ran  toward  the  team  to 
stop  them.  I  did  not  want  my  machine  all  broken  up,  and 
after  we  stopped  the  team  near  the  corral  we  went  to  where 
Roberti  was  lying." 

The  defendant  was  corroborated  largely  by  the  witness 
Packard  and  by  his  son  Ben  Anderson.  The  latter  testified 
in  part:  That  when  plaintiff  took  the  lines  and  his  seat  on 
the  mower  the  horses  started  off  all  right,  but  the  plaintiff 
pulled  on  the  lines  so  hard  that  the  young  horse,  having  a 
tender  mouth,  stopped;  that  the  old  horse  continued  to  pull, 
and  a  tug  came  loose;  that  the  defendant  then  came  up,  and 
told  the  plaintiff  that  if  he  was  afraid  of  the  horse  the 
defendant's  son  Hen  would  drive  him;  that  the  horse  was 
gentle  working  to  a  wagon;  that  witness  then  said  to  the 
plaintiff  that  he  or  Packard  would  drive  the  team,  and  wit- 
ness offered  to  do  so,  and  the  plaintiff  said  in  reply  that  he 
would  drive  them  himself;  that  he  started,  and  when  he  had 
gone  a  few  hundred  yards  he  heard  the  plaintiff  yelling,  and 
saw  the  team  come  running  back  to  the  yard;  that  every  year 
defendant  had  some  young  horses  broken  to  the  mower  after 
they  had  became  gentle  in  working  to  the  wagon.  He  also 
testified  that  the  horse  was  afterwards  worked  in  a  wagon 
and  in  a  machine,  and  has  never  since  shown  a  disposition 
to  buck  or  run  away.  On  cross-examination  the  witness 
stated:  '4  helped  break  the  buckskin  to  a  wagon  in  Feb- 
ruary at  Golconda.  I  never  drove  him  to  anything  but  a 
wagon.  He  was  a  big,  strong,  full-grown  animal.  We  were 
working  five  mowers  that  day.  This  buckskin  and  gray 
were  the  only  two  horses  left  that  had  not  been  worked  to 
the  mowers.  I  told  Ro})erti  myself  that  the  horse  wa«  gentle. 
I  did  so  because  he  was  so,  and  we  wanted  to  get  him  broke 
to  a  machine.''  Packard  testified  that  the  buckskin  horse 
had  long  legs,  was  fifteen  or  sixteen  hands  high,  was  a  good 
runner,  and  may  have  been  seven  or  eight  years  old. 

Defendant's  daughter  testified  that  at  the  breakfast  table 
on  the  Ist  day  of  .July  she  heard  her  father  tell  the  men  that 
he  wanted  them  to  work  one  of  his  young  horses  with  an 
old  horse  in  order  to  break  them  to  th(^  mower,  and  she  said 
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that  she  did  not  think  at  the  time  of  the  trial  that  the  plain- 
tiff was  much  hurt. 

In  rebuttal  the  plaintiff  testified  that  the  defendant  did  not 
tell  him  that  his  son  Ben  or  Packard  would  drive  the  team ; 
that  the  son  Ben  did  not  offer  to  drive  them,  nor  say  that  he 
or  Packard  would  drive  them;  and  that  he  told  the  defend- 
ant that  he  would  not  drive  broncos;  that  nothing  was  said 
about  the  horse  bv  the  defendant,  nor  I)}'  defendant's  son 
Ben,  nor  by  Packard,  in  the  hearing  of  the  plaintiff,  except 
that  the  defendant  said  the  horse  was  gentle,  and  that  his 
"old  woman"  could  drive  him. 

It  may  be  observed  that  the  most  essential  parts  of  plain- 
tiff's testimony  are  contrary  to  that  given  by  witnesses  for 
the  defendant.  The  record  indicates  that  Ben  Anderson 
stated  that  the  horse  was  worked  to  a  mower  after  the  acci- 
dent, and  has  never  since  shown  any  disposition  to  buck  or 
run  away,  in  conflict  with  the  assertion  of  his  father  that  he 
had  not  been  so  worked  since ;  and  the  testimony  of  defendant's 
daughter  that  she  did  not  think  at  the  time  of  the  trial  that 
the  plaintiff  had  been  seriously  hurt  may  be  considered  in 
connection  with  that  of  the  physicians  and  others,  who  tes- 
tified regarding  the  broken  arm,  cut  muscles,  permanently 
disabled  hand,  and  the  nature  of  the  injuries  plaintiff  sus- 
tained. In  giving  due  consideration  to  the  statements  of  the 
defendant  and  witnesses  for  him  that  the  horse  was  gentle, 
we  must  not  forget  that  the  plaintiff,  who  without  contradic- 
tion >5ras  shown  to  be  an  experienced  teamster,  testified  that 
the  horse  was  the  worst  he  ever  saw,  and  that  another  wit- 
ness stated  tliat  defendant's  horses  had  the  general  reputa- 
tion of  being  a  mean,  bad  lot.  This  court  has  repeatedly 
held  that  in  case  of  conflict  it  will  not  set  aside  the  verdict  if 
there  is  any  substantial  evidence  to  support  it,  and  the  testi- 
mony of  a  larger  number  of  witnesses  to  a  different  state  of 
facts  is  no  ground  for  reversal.  (State  v.  BuralU,  27  Nev. 
41,  71  Pac.  r)37.)  It  is  also  the  well-established  rule*that 
questions  relating  to  the  weight  of  the  evidence  are  for  the 
trial  court,  which  has  opportunities  for  observing  the  bearing 
and  demeanor  of  the  witnesses,  and  is  better  able  to  judge 
regarding  the  force  and  effect  whicli  should  be  given  to  their 
testimony,  and  the  order  of  the  district  judge  granting  or 
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refusing  a  motion  for  a  new  trial  on  that  gi'ound  will  be  sus- 
tained. (Oolden  v.  Murphy,  27  Nev.  379,  75  Pac.  625,  and 
cases  there  cited.) 

It  must  be  conceded  that  the  duty  of  this  court  in  the  case 
at  bar  is,  not  to  determine  between  the  opposing  statements 
of  witnesses,  but  to  ascertain  wliether  there  is  sufficient  evi- 
dence to  support  the  verdict  and  judgment.  If  all  testimony 
in  conflict  with  that  favorable  to  the  plaintiff  be  ignored, 
applying  these  ordinary  legal  principles,  and  the  further 
doctrine  that  the  plaintifl:'  assumed  the  risks  incidental  to  the 
employment  which  he  knowingly  accepted,  and  for  a  consid- 
eration (his  wages)  agreed  to  pursue,  we  should  consider 
carefully  the  work  he  was  willing  to  undertake,  and  whether 
the  statement  of  the  defendant  led  him  into  dangers  which 
he  sought  to  avoid.  The  fact  that  the  defendant  said  to  the 
men  at  the  breakfast  table  on  July  1st,  or  at  another  time  or 
place,  that  he  wished  them  to  drive  young  horses  with  old 
ones  to  the  mower,  did  not  make  it  incumbent  upon  the 
plaintiff  to  do  so.  Although  the  other  men  were  willing  to 
chance  the  dangers  which  might  follow,  and  consequently 
would  be  unable  to  recover  for  injuries  resulting,  the  plain- 
tiff was  quite  at  liberty  to  decline  to  assume  these  risks;  and 
according  to  his  own  testimony  this  he  evidently  and  by  due 
care  endeavored  to  do.  He  stated  that  he  told  the  defendant 
that  he  would  not  drive  any  broncos  or  bad  horses;  that  he 
offered  to  work  his  own  team;  that  the  defendant  told  him 
the  horse  was  gentle;  and  he  denies  that  the  defendant  or 
his  son  Ben  ofl'ered  to  have  the  latter  or  Packard  drive,  or 
that  he  was  told  anything  regarding  the  horse  except  that  he 
was  gentle,  and  that  defendant's  old  woman  could  drive  him. 

Under  the  legal  assumption,  binding  on  this  court,  as  indi- 
cated, that  the  jury  relied  upon  plaintiff's  testimony,  and  con- 
sidering the  undisputed  circumstances  that  after  dinner  on 
the  fatal  day  the  plaintiff  hitched  to  the  machine  the  gentle 
team  which  he  had  worked  in  the  forenoon,  and  that  when 
they  brought  him  the  buskskin  horse  in  place  of  a  slow  one 
he  asked  if  it  was  gentle,  that  he  had  previously  told  defend- 
ant that  he  w^ould  not  work  any  broncos  or  bad  horses,  a 
fair  construction  of  plaintiff's  testimony  would  have  war- 
ranted the  jury  in  couchuling  that  phiinliff  had  no  previous 
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knowledge  regarding  this  horse;  that  he  did  not  know 
whether  he  had  been  worked  to  a  mower;  and  that  by 
defendant's  assurance  that  he  Tvas  gentle,  and  that  his  "old 
woman'*  eould  drive  him  he  was  induced  to  start  with  him, 
and  was  led  into  the  accident  which  followed,  and  into  the 
very  danger  which  he  had  notified  defendant  he  wished  to 
avoid.  The  defendant's  recommendation  of  the  horse,  under 
the  plaintiff's  testimony,  would  naturally  apply  to  the  work 
in  hand,  and  was  broad  enough  to  include  its  gentleness 
when  worked  to  a  mower.  Defendant's  statements  had  the 
tendency  to  induce  the  belief  that  all  his  horses  were  gentle, 
and  that  this  one  was  safe  for  a  w^oman  to  drive. 

Against  this  the  plaintiff  introduced  evidence  tending  to 
show  that  defendant's  horses  had  the  general  reputation  of 
being  a  mean,  bad  lot,  and  testified  that  the  buckskin  was 
the  worst  he  ever  saw.  The  defendant,  and  other  witnesses 
for  him,  stated  that  this  horse  had  been  broken  to  work  to 
the  wagon  in  the  previous  February  or  March;  that  he  had 
been  driven  from  (iolconda  to  the  ranch  with  a  band  of 
horses,  and  worked  in  a  w^agon  there  two  weeks  before  the 
accident;  and  that  at  no  other  time  since  he  was  broken  has 
he  shown  any  disposition  to  run  away,  buck,  or  kick.  Admit- 
ting this  to  be  true,  still  the  defendant,  as  a  rancher  experi- 
enced with  such  animals,  must  have  been  aware  that  a  horse 
which  was  not  broken  until  he  was  seven  or  eight  years  old, 
and  then  late  in  the  winter,  when  he  was  likely  to  be  in  poor 
flesh  and  spirit,  would,  if  taken  up  in  June  or  July,  when  the 
grass  is  good,  and  he  is  fat,  ])e  liable  to  cause  trouble  when 
hitched  to  a  mowing  machine  for  the  first  time,  instead  of 
being  gentle  enough  for  a  woman  to  drive. 

The  facts  within  the  knowledge  of  the  defendant  and 
unknown  to  the  plaintiff  would  hardly  warrant  such  an 
assurance  of  extreme  gentleness — one  which  would  be  likely 
to  induce  a  timid  man  or  woman  to  drive  him.  It  is  appar- 
ent that  the  plaintiff  wished  to  avoid  danger,  and  that  the 
defendant's  remark,  as  testified  to  by  the  plaintiff,  which 
gave  the  horse  a  higher  recommendation  than  the  circum- 
stances known  to  the  defendant  justified,  led  plaintiff  to 
assume  the  risk  which  resulted  in  his  injuries.  After  a 
review  of  the  pleadings  and  evidence,  we  are  not  prepared 
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to  say  that  the  action  is  based  upon  fraud  or  negligence. 
The  most  important  allegations  in  the  complaint  are  that  the 
horse  was  dangerous,  and  that  the  defendant  knew  that  he 
was  so  at  the  time  he  recommended  him  to  be  gentle.  Eveo' 
man  is  presumed  to  know  what  he  ought  to  know,  and  the 
defendant,  from  his  experience,  as  a  rancher,  with  horses,  and 
from  what  he  knew  regarding  the  age  and  slight  breaking  of 
this  one,  may  be  charged  with  knowledge  of  the  fact  that 
there  was  danger  in  working  him  the  first  time  to  a  mower. 
True,  he  states  that  he  told  the  plaintiif  the  horse  was  gentle 
to  a  wagon,  and  that  he  wanted  him  to  break  him  to  a  mower, 
but  this  the  plaintiff  denies.  Whether  the  latter  or  the 
defendant  and  his  son  and  hired  man  were  right  in  this 
regard  was  a  question  for  the  jury,  and  not  for  this  court, 
to  determine.  If  the  statements  were  made  by  defendant  as 
testified  by  his  witnesses,  we  do  not  think  it  probable  that 
the  plaintiff  failed  to  hear  them.  The  proximity  of  the 
parties,  and  the  testimony  of  the  defendant's  witnesses  that 
plaintiff  made  reply,  indicate  that  he  heard  what  is  claimed  to 
have  been  stated  to  him  regarding  the  horse,  if  the  remarks 
were  made  at  all ;  and  his  denial  raised  a  conflict  in  that  part 
of  the  evidence. 

The  judgment  and  order  of  the  district  court  denying  the 
motion  for  a  new  trial  are  affirmed,  with  costs  in  favor  of 
respondent. 

Belknap,  C.  J.:     I  concur. 

Fitzgerald,  J.,  dissenting: 

The  allegations  of  the  complaint  are  as  follows:  "That 
heretofore,  to  wit,  on  or  about  the  8d  day  of  July,  A.  D.  1901, 
plaintiff  was  employed  by  said  defendant  in  (fitting  defend- 
ant's hay  on  the  ranch  of  defendant  in  said  [Humboldt] 
county  with  a  machine  commonly  known  as  a  mower  or  mow- 
ing machine.  That  while  so  employed  as  aforesaid  on  said 
8d  day  of  July  said  defendant  requested  this  plaintiff  to  work 
a  certain  team  of  defendant's  horses  on  said  mower.  That 
one  of  said  horses  was  unknown  to  this  plaintiff,  who  was 
not  acquainted  with  the  habits  nor  disposition  of  said  horse, 
never  having  driven  or  worked,  nor  seen  said  horse  driven 
or  worked,  prior  to  that  time.     That  said  defendant  then  and 
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there  informed  this  plaintiff  that  said  horse  was  a  broken 
and  gentle  animal.  That  said  defendant  then  knew  that  said 
horse  was  neither  broken  nor  gentle,  but  that  he  was  a  wild, 
dangerous,  and  uncontrollable  animal  eoraraonly  known  as  a 
'bronco.'  That  plaintiff,  while  so  employed  as  aforesaid, 
and  at  defendant's  request,  commenced  working  said  team, 
but,  without  any  fault  on  his  part,  was  imable  to  work,  man- 
age or  <»ontrol  same,  and  said  team  ran  away  with  said 
machine  and  this  plaintiff,  without  any  fault  on  the  part  of 
plaintiff,  throwing  plaintiff  therefrom  violently  and  in  such 
manner  that  plaintiff  was  greatly,  seriously,  and  permanently 
injured,"  et(^  This  is  an  action  of  damages  against  the 
defendant  for  the  injuries  that  the  plaintiff  received  as  he 
alleges  in  the  above  complaint. 

If  the  complaint  be  considered  in  the  nature  of  a  willful 
and  malicious  misrepresentation  and  fraud  under  the  allega- 
tion '^that  said  defendant  then  and  there  informed  this  plain- 
tiff that  said  horse  was  a  broken  and  gentle  animal;  that 
said  defendant  then  knew  that  said  horse  was  neither  broken 
nor  gentle,  but  he  was  a  wild,  dangerous,  and  uncontrollable 
animal  commonly  known  as  a  bronco" — then  I  think  the 
evidence  does  not  support  the  allegation ;  for  there  is  nothing 
therein  to  show  that  the  defendant  knew  that  the  horse  was 
"a  wild,  dangerous,  and  uncontrollable  animal  commonly 
known  as  a  bronco."  Could  the  complaint  be  considered  as 
an  action  of  damages  for  negligence  on  the  part  of  the 
defendant  under  the  relations  of  master  and  servant  between 
defendant  and  plaintiff*  It  would  seem  u<>t.  {The  Indiana 
li.  c(-  W.  li.  Co.  V.  Hurdiie,  94  Ind.  46;  Shearman  &  Redfteld 
on  Negligence,  sec.  20,  and  note;  and  Labatt's  Master  and 
Servant,  sec.  r)9,  and  note  4.) 

Does  the  evidence  given  on  the  trial  support  the  verdict  of 
the  jury  in  favor  of  plaintiff?  While  there  is  some  conflict 
in  the  evidence  on  other  points,  to  me  it  seems,  though  other- 
wise to  my  Brethren,  that  the  uncontradicted  evidence  is  as 
follows:  Plaintiff  hired  to  defendant  to  work  for  defendant 
in  running  defendant's  mower  in  mowing  hay  on  defendant's 
ranch.  Plaintiff  was  an  experienced  teamster,  and  had 
before  broken  horses  for  a  man  by  the  name  of  Snapp,  and 
plaintiff  himself  owned  and  worked  bad  horses.     Defendant 
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told  plaintiff  that  he  wished  him  to  work  to  a  mower  a  horse 
of  defendant's  that  had  not  been  broken  to  work  to  the 
mower,  but  had  been  broken  to  work  to  a  wagon »  and  that 
the  horse  was  broken  and  p^entle  in  working  to  a  wagon; 
that  defendant  wanted  plaintiff  to  work  said  horse  with  an 
old  and  gentle  horse,  so  as  to  break  the  unbroken  horse  to 
work  to  a  mower.  An  old  horse  and  the  young  and  unbroken 
horse  were  hit(*hed  to  a  mower,  and  plaintiff  mounted  the 
mower  and  started  to  drive  the  team.  The  young  horse 
stopped.  The  other  horse  then  stopped  also.  A  tug  came 
loose  and  was  fixed,  the  team  started  again,  and  the  young 
horse  ran  away,  taking  with  him  the  other  horse  and  mower. 
The  plaintiff  was  violently  thrown  to  the  ground  and  greatly 
injured.  On  the  foregoing  the  testimony  is,  as  it  seems  to 
me,  uncontradicted,  for  I  think  tlie  rebuttal  testimony  of 
plaintiff  does  not  extend  to  a  contradiction  of  the  defendant 
and  his  son  lien  as  to  conversations  had  by  them  with  plain- 
tiff prior  to  the  time  of  the  accident,  to  wit,  ab(mt  noon  of 
Julv  »]d.  ^Iv  Hrethren  think  otherwise,  and,  should  the 
truth  be  as  th(\v  think,  yet  it  seems  to  me  that,  before  a 
brand  of  such  legal  and  moral  obliquity  as  would  inevitably 
fall  upon  the  defendant  should  he  be  held  to  have  knowingly, 
willfully,  and  wantcmly  placed  a  human  being  in  a  position 
where  the  most  i>ro})able  result  would  be  death  or  great 
bodily  harm  to  him,  the  evidence  of  it  should  be  clear  and 
unequivocal. 

It  is  always  held  that  fraud  should  ])e  clearly  proved.  To 
place  a  human  being  in  a  position  where  he  might  meet 
death  or  great  bodily  harm  is  certainly  e(|ual  to  fraud  in  civil 
transaction,  for  fraud  would  only  take  from  a  perscm  prop- 
erty; but  willfully  to  do  the  thing  just  meuticmed  would  most 
probably  deprive  him  of  life  or  liml).  The  proof  of  the  latter 
should  certainly  measure  up  to  the  full  re((uirement  of  the 
proof  for  fraud  in  civil  transactions.  The  contradictions  of 
the  conversations  that  the  defendant  and  his  s(m  Ben  said 
that  they  had  with  i)laintiff  prior  to  the  noon  of  July  3d 
should  have  b(»en  specific,  and  not  merely  general;  for  in 
those  conversations  defendant  and  his  son  Ben  distinctly 
state  that  they  informed  the  plaintiff  that  the  horse  that  did 
the  mischief  was  gentle,  and  broken  to  work  to  a  wagon,  Imt 
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had  not  been  broken  to  work  to  a  mower,  and  that  the 
defendant  wanted  plaintiif  to  hitch  him  with  an  old  horse  to 
work  him  to  the  mower.  The  resnlt  of  sueh  a  denial,  and 
the  jury  and  court  so  holding,  would  be  so  serious  to  defend- 
ant— so  nearly  resembling,  or  perhaps  equaling:  or  surpassing, 
fraud — that  the  proof  of  it  should,  like  the  proof  of  fraud, 
be  clear.  Tlie  result  of  holding  the  allegations  of  the  com- 
plaint thus  proved  would  put  the  defendant  in  the  position 
of  knowingly  and  deliberately  laying  a  trap  for  the  plaintiff; 
lulling  all  suspicicms  of  the  plaintiff  to  rest,  and  tolling  him 
into  a  position  in  which  plaintiff  would  most  probably  lose 
his  life  or  receive  great  ))odily  harm.  In  the  case  at  bar  the 
plaintiff  did  actually  receive  great  and  lasting  injury.  Surely 
no  human  being  should  be  thus  branded  unless  the  (juestion 
of  his  guilt  be  fairly  presented  to  court  and  jury,  and  the 
facts  warranting  it  clearly  and  distinctly  proved.  This,  it 
seems  to  me,  has  not  been  done  in  this  case. 

On  the  following  there  is  contradiction:  Defendant's  son 
Ben  and  a  man  by  the  name  of  Packard  testify  that  when 
the  team  stopi)ed  after  the  first  starting  about  noon  on  July 
3d  defendant  came  up  and  told  plaintiif  that  if  plaintiff  was 
afraid  to  drive  the  team  defendant's  son  Hen  or  Packard 
would  drive  it,  and  also  defendant's  son  Ben  told  plaintiff 
the  same  thing,  and  that  plaintiff  replied,  '*No,  I  will  drive 
the  team  myself";  Packard  and  Ben  adding  in  their  testi- 
mony that  plaintiff  also  said,  '*I  have  broken  horses  for 
Snapp."  Plaintiff,  in  rebuttal,  denied  that  either  defendant 
or  defendant's  son  Ben  told  plaintiff  that  Ben  or  Packard 
would  drive  the  team.  Plaintiff,  however,  did  not  deny  that 
he  at  the  time  said,  TNo,  1  will  drive  the  t(»am  myself;  I  have 
broken  horses  for  Snapp." 

Such  being  the  tcstinumy,  on  an  analysis  of  it  what  should 
be  the  result?  Fir.^t.  Let  us  consider  the  testimony  up  to 
the  moment  the  team  stopped  and  the  defendant  came  up. 
Wherein,  up  to  that  time,  was  defendant  either  false  in  his 
statements  to  plaintiff  or  negligent  in  his  statements  or  acts* 
Second.  Suppose  at  the  time  defendant  came  up  to  tht* 
stopped  team  that  neither  defendant  nor  his  son  Ben  told 
plaintiff  that  defendant's  son  Ben  or  Packard  would  drive 
the  team,  would  this  omission  have  rendered  the  defendant 
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negligent?  In  the  light  of  what,  according  t^  the  testimony 
above  stated,  defendant  had  previously  told  plaintiff,  as  the 
uncontradicted  testimony  shows,  it  would  seem  that  the 
defendant  would  not  have  been  negligent.  This  position  is 
strengthened  by  tlie  fact  that  under  the  general  rule  courts 
and  juries  are  not  unnecessarily  to  find  witnesses  perjured, 
but  must  reconcile  testimonv,  if  it  ('an  reasonablv  be  done. 
Under  said  rule  there  is,  perhaps,  no  necessity  to  find  that 
either  defendant  and  his  son  Hen  and  l^ackard  committed 
perjury  when  they  swore  that  defendant  and  his  son  Ben 
told  plaintiff  that  the  said  son  or  Packard  would  drive  the 
team,  or  that  the  plaintiff*  committed  perjury  when  he  said 
that  they  did  not  so  tell  him;  for  it  is  quite  possible  that  the 
defendant  and  his  son  Ben  did  on  the  occasion  say  what  the 
three  witnesses  said  that  they  said;  and  it  is  also  quite  pos- 
sible that  the  plaintiff  did  not  hear  them  say  it.  If  they  said 
it,  and  plaintiff  did  not  hear  it,  at  that  time,  there  was  at  that 
time  nothing  negligent  on  the  part  of  defendant;  and,  if 
nothing  of  the  kind  whatever  oc(nirred,  still,  under  the  uncon- 
tradicted testimony  as  it  appears  to  me  in  the  record  on 
appeal  here,  I  cannot  see  wherein  defendant  was  negligent  or 
in  default.  It  would  seem  that  under  the  facts  stated  in  the 
uncontradicted  testimony  neither  defendant  nor  plaintiff  could 
have  anticipated  that  the  horse  W(mld  run  away;  that  defend- 
ant had  no  more  reason  to  think  so  than  the  plaintiff  had; 
that  plaintiff's  opportunities  for  knowledge  on  the  subject 
were  eciual  to  those  of  defendant;  that  the  unfortunate  acci- 
dent that  caused  the  melancholy  result  of  injury  to  the 
plaintiff  was  one  of  the  ordinary  risks  of  plaintiff's  employ- 
ment; and  that  while  all  should,  and  doubtless  do,  much 
regret  it,  defendant  cannot  legally  be  mulcted  in  damages 
therefor. 

Perhaps  it  may  be  proper  to  state  that  I  have  not  over- 
looked the  fact  that  the  plaintiff  testified  that  he  told  the 
defendant  he  would  not  "drive  broncos  or  l)ad  horses;  that 
he  was  getting  too  old  for  that";  and  also  that  plaintiff  tes- 
tified that  the  defendant  told  him  that  the  horse  was  gentle, 
and  that  defendant's  ''old  woman '^  could  drive  him.  The 
first  statement  does  not,  in  the  light  of  the  uncontradic^ted 
testimony,  materially  alter  the  case:    and  the  second  statc^- 
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ment  must  have  meant,  and  plaintiff  must  have  understood 
that  it  meant,  that  the  horse  was  f^^entle  in  working  to  a 
wagon,  and  that  the  defendant's  wife  could  drive  the  horse 
to  a  wagon. 

For  the  foregoing  reasons  I  think  the  order  of  the  trial 
court  denying  a  new  trial  should  be  reversed;  that  a  new 
trial  should  be  granted;  and  that  the  plaintiff  should,  if  he 
so  desires,  have  the  privilege  of  amending  his  complaint  so 
as  to  make  his  cause  of  action  be  one  sounding  in  negligence, 
and  not  one  sounding  in  knowing,  willful,  and  wanton  and 
reckless  injury,  and  perhaps  even  fraud.  But  should  the 
plaintiff  still  think  that  the  facts  of  the  case  justify  him  in 
alleging  his  cause  of  action  as  one  sounding  in  knowing, 
willful,  wanton,  and  reckless  injury,  and  perhaps  fraud,  he 
should,  on  a  retrial  thereof,  be  held  to  make  clear  proof  that 
it  is  such. 

It  may  perhaps  })e  proper  to  remark  here  that  should  the 
complaint  be  one  sounding  in  willful,  knowing,  and  deliber- 
ate wrong  and  injury,  such  as  is  sometimes  called  "laying  a 
trap"  for  plaintiff,  then  some  decisions  go  to  the  extent  that 
neither  "assumptions  of  risks"  nor  "contributory  negligence" 
on  the  part  of  plaintiff  could,  by  the  defendant,  be  pleaded  in 
bar  of  the  action. 
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WILLIAM   BOWMAN,  et  al.,  Appellants,  r.  JEROME 

BOWMAN,  ET  al..  Respondents. 

Appeal  —  Orders  Appealable  —  Administration  Accounts  —  Notice  of 
Appeal— Sufficiency— Attorney's  Fees— When  Allowed. 

i.  A  decree  in  a  probate  proceeding,  reading,  "It  is  ordered,  adjudged,  and 
decreed  that  the  said  final  aci^ount  of  said  administrator  be,  and  the 
same  is,  settled,  allowed,  and  affirmed,"  is  a  '^decision  and  decree 
allowing  a  final  account"  of  an  admlnistrutor,  within  Comp.  Jaws 
1900,  sec.  'J041,  which  authorizes  an  appeal  from  such  a  decision  or 
decree. 

2.  A  notice  of  appeal  stating  that  appellants  appealed  from  an  "order" 
allowing,  settling,  and  afllrming,  a  final  account  of  an  administrator; 
also  reciting  the  date  of  the  entry  of  the  document  appealed  from, 
and  the  amount  of  tlie  attorney's  fe<»  fixed  by  the  order,  which  was 
objected  to— was  sulticiently  descriptive  of  the  document  and  matter 
appealed  from  to  meet  the  requirements  of  Comp.  I^aws  1900,  sec. 
3041,  authorizing  an  appeal  from  the  ''decision  and  decree"  allowing 
a  final  account  of  an  admhiistrator. 

.'}.  In  settling  the  final  account  of  an  administrator  an  attorney's  fvv  for 
procuring  letters  of  administration  cannot  be  allowed. 

Appeal  from  I  he  District  Court  of  the  Second  Judicial 
District  of  the  State  of  Nevada,  Washoe  (\)unty;  ^f.  A, 
Mnrphy,  Judge. 

Judicial  settlement  of  the  final  account  of  Jerome  Bowman, 
administrator  of  the  estate  of  Samuel  W.  Bowman,  deceased. 
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Argument  for  Appellants. 

From  a  (lef»ree  allowing  the  final  account,  William  Bowman 
and  others  appeal.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Cheney,  .}f(tssefj  <(*  Smith,  for  Appellants: 

I.  Tnder  the  old  probate  act  (see  (ieneral  Statutes,  lS8r), 
sec.  2SS8),  attorneys'  fees  were  not  allowed  directly  to  the 
attorney,  but  a  reasonable  sum  therefor,  as  paid  out  by  the 
administrator,  was  allowed  to  the  administrator  as  part  of 
the  necessary  expenses  of  administration  upon  his  account- 
ing. {DoHf/lass  V.  Folsom,  21  Nev.  446;  Estate  of  Nicholson^ 
1  Xev.  518;  Lucich  v.  Medin,  i^  Nev.  104;  Torre ijs(m  v.  Hofr- 
wmw,  2(5  Nev.  871.)  This  rule  of  the  old  probate  act  was 
changed  by  the  provisions  of  the  act  providing  for  the  settle- 
ment of  the  estates  of  deceased  persons,  approved  in  1897. 
(Corap.  Laws,  19(K),  sec.  SO'h).)  By  the  last-named  pro- 
vision, attorneys  for  estates  or  executors  or  administrators 
were  made  attorneys  of  record,  with  the  same  powers  and 
responsibilities  as  attorneys  in  other  actions  and  proceedings. 
It  is  further  provided  that  such  attorneys  shall  be  entitled 
to  receive  a  reasonable  compensation,  to  be  paid  out  of  the 
estate  they  respectfully  represent,  for  services  rendered,  to  be 
allowed  by  the  court. 

II.  It  appears  from  the  record,  as  an  undisputed  fact,  that 
the  allowance  of  the  $1,000  was  for  service  in  obtaining 
letters  of  administration.  At  the  time  the  services  were 
rendered  Bowman  had  no  authority  to  contract  in  any  man- 
ner so  as  to  bind  the  estate  of  Samuel  Bowman,  deceased. 
He  was  seeking  this  appointment  because  of  some  expected 
benefit  or  advantage  to  himself.  The  estate  should  be  no 
more  chargeable  with  this  fee  than  it  should  be  chargeable 
with  the  fee  of  Mr.  Manning,  the  unsuccessful  applicant. 
What  contract,  express  or  implied,  Judge  Curler  had  with 
Jerome  Bowman  with  reference  to  any  litigation  growing  out 
of  his  right  to  administer  this  estate,  was  a  contract  made  in 
advance  of  any  authority  upoii  the  part  of  Jerome  Bowman 
to  deal  or  bind  the  assets  of  the  estate  of  Samuel  Bowman, 
in  anywise.  The  services  were  rendered  for  Jerome  Bowman 
personally,  and  not  as  an  administrator.  They  were  for  the 
Ixniefit  of  Jerome  Bowman  individually,  and  not  for  Jerome 
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Bowman  as  administrator.  If  emy  person  is  liable  to  Judge 
Curler  for  or  on  account  of  services  rendered  in  this  contest 
as  to  whether  or  not  Manning  or  Bowman  should  be  adminis- 
trator of  this  estate,  it  is  Jerome  Bowman,  individually,  and 
not  the  estate  of  Samuel  Bowman,  or  the  assets  of  that 
estate.  Why,  we  submit,  should  there  be  taken  from  the 
distributive  share  of  the  appellants  in  the  estate  of  Samuel 
Bowman,  deceased,  $888  to  pay  the  expenses  of  the  attorney 
for  Jerome  Bowman  in  a  contest  between  him  and  A.  H. 
Manning  over  the  right  to  administer  upon  this  estate! 

Curhr  it*  King,  for  Respondents  : 

T.  Counsel  for  respondents  move  to  dismiss  the  appeal 
upon  the  grounds  that  the  administrator  filed  his  final 
account  and  petition  for  final  distribution,  and,  after  hearing 
the  evidence,  the  court  made  and  filed  its  decree  settling  said 
account  and  final  distribution,  and  no  appeal  is  taken  from 
said  decree;  that  the  appeal  should  be  taken  from  the  decree 
settling  the  final  account  and  decreeing  final  distribution; 
that  no  appeal  will  lie  from  a  statement  of  facts  made  by 
counsel  where  there  is  a  final  decree  settling  an  administra- 
tor's account  and  decreeing  final  distribution  and  discharg- 
ing him  from  his  trust.  The  appeal  must  be  taken  from  the 
decree  and  the  evidence  showing  the  facts  from  which  the 
court  found  in  making  said  decree,  (/n  re  Wiard,  88  Cal. 
G19;  Estate  of  Callahan,  60  Cal.  282;  Estate  of  Lutz,  07  (^al. 
457;  Estate  of  Dean,  02  Cal.  018:  Blum  v.  Hrownstone,  .lO 
Cal.  298. ) 

II.  A  dec^ree  of  a  probate  court  settling  an  adminis- 
trator's final  account  and  discharging  him  from  his  trust, 
after  due  legal  notice,  is  conclusive  until  reversed,  in  the 
absence  of  fraud,  and  it  will  be  presumed  that  it  was  founded 
upon  proper  evidence,  and  that  every  prerequisite  to  a  valid 
discharge  was  (jomplied  with.  (Stuhhlefield  v.  Mr  Raven,  48 
Am.  Dec.  502;   Wiggin  v.  Sirett,  89  Am.  Dec.  710.) 

III.  Such  a  settlement  and  decree  are  conclusive  as  to 
items  set  out  therein,  and  directly  ac^ted  on.  {App  v.  Dreis- 
bark,  21  Am.  Dec.  447.) 

IV.  A  distinction  is  to  }»e  observed  between  orders  and 
decrees  made  during  the  settlement  of  an  estate,  which  are 
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merely  preparatory  to  a  final  settlement  and  distribution, 
and  a  final  decree  adjusting  and  closing  an  administrator's 
account.  The  latter  only  possesses  the  elements  of  a  final 
judgment:  the  former  are  preliminary,  and  subject  to  change 
or  modification,  as  the  exigencies  of  the  case  and  the  demands 
of  justice  require.  (Mix\s  Appeal,  Do  Am.  Dec.  222;  Wafers 
V.  ISfirknpy,  90  Am.  Dec.  186;  VlemenVa  Appeal,  49  Conn. 
534.) 

By  the  Court,  FitzctERald,  J.: 

This  is  an  appeal  in  a  probate  pi-oceeding,  and  two  ques- 
tions are  presented  for  decision :  First,  the  motion  of  counsel 
for  respondents  to  dismiss  the  appeal;  and,  second,  qa\\\  a 
fee  be  allowed  to  an  attorney  for  procuring  letters  of  admin- 
istration for  a  suc(^essful  applicant  when  there  is  a  contest 
between  the  said  applicant  and  another  for  the  position  of 
administrator?  On  the  motion  to  dismiss  the  appeal  counsel 
for  respondents  say  it  is  'Mipon  the  grounds  that  the  admin- 
istrator filed  his  final  account,  and  petitioned  for  final  dis- 
tribution, and,  after  hearing  the  evidence,  made  and  filed  its 
decree  settling  said  account  and  final  distribution,  and  no 
appeal  is  taken  from  said  decree;  that  the  appeal  should  be 
taken  from  the  decree  settling  the  final  account  and  decree- 
ing final  distribution:  that  no  appeal  will  lie  from  a  state- 
ment  of  facts  made  by  counsel,  where  there  is  a  final  deci'ee 
settling  an  administrator's  account  and  decreeing  final  dis- 
tribution and  discharging  him  from  his  trust.  The  appeal 
must  l)e  taken  from  the  decree  and  the  evidence  showing  the 
facts  which  the  court  found  in  making  said  decree."  Counsel 
then  cited  eleven  cases  in  support  of  their  contention. 

We  have  carefully  examined  all  the  cases  cited,  and,  with- 
out going  into  minute  detail  as  to  each  of  them,  we  think  it 
sufficient  to  say  that  they  are  not  in  point  in  the  case  under 
consideration.  The  ^\i'  cases  cited  from  the  Reports  of  Cali- 
fornia go  to  the  point  that  under  the  ( •alifornia  statute  regu- 
lating appeals  an  a])peal  cannot  be  taken  from  an  order  of  a 
probate  court  setting  aside,  or  an  order  refusing  to  set  aside, 
an  allowed  and  settled  account  of  an  ex(»cutor  or  an  admin- 
istrator. Those  cases  are  doubtless  corre<*t  under  the  Cali- 
fornia statute,  ])ut  the  case  here  is  not  an  appeal  from  such 
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an  order.  On  the  contrary,  the  appeal  is  from  an  order, 
decision,  and  decree  allowing:  and  settling  a  final  account  of 
an  administrator;  and  we  think  that  section  3041,  Comp. 
Laws  1900,  expressly  authorizes  an  appeal  from  such  an 
order,  decision,  or  decree.  That  section  is  as  follows:  "Any 
person  interested  in,  affected  hy,  and  aggrieved  at  the  decision 
and  decree  of  the  district  court  appointing  an  executor  or 
administrator,  revoking  letters,  allowing  a  final  account,  or 
disallowing  it,  "^^  *  *  may  appeal  to  the  supreme  court 
of  the  state,  to  be  governed  in  all  respects  as  an  appeal  from 
a  final  decision  and  judgment  in  an  action  at  law." 

The  decision  and  decree  appealed  from  is  in  the  parts 
material  to  the  question  in  controversy  as  follows:  "Jerome 
Bowman,  administrator  of  the  estate  of  Samuel  W.  Bowman, 
deceased,  having  on  the  19th  day  of  September,  1903,  ren- 
dered and  filed  herein  a  full  account  and  report  of  his  admin- 
istration of  said  estate,  which  account  was  for  a  final 
settlement,  and  having  with  said  account  filed  a  petition  for 
the  final  distribution  of  said  estate,  and  said  account  and 
petition  this  day  coming  on  regularly  to  be  heard,  proof 
having  been  made  to  the  satisfaction  of  the  court  that  the 
clerk  had  given  notice  of  the  settlement  of  said  account  and 
the  hearing  of  said  petition  in  the  manner  and  for  the  time 
required  by  the  statute  in  such  case  made  and  provided,  and 
it  appearing  that  said  account  is  in  all  respects  true  and 
correct,  and  that  it  is  supported  l)y  proper  vouchers.  Cheney, 
Massey  &  Smith  filed  objections  to  the  allowance  of  the 
attorney's  fees,  and  the  court,  having  heard  the  proofs  as 
regards  the  attorney's  fees  of  Benj.  Curler,  attorney  for  said 
estate,  made  an  order  that  said  Benjamin  Curler  be  and  he 
is  allowed  $3,765.47  for  all  services  rendered  and  to  be 
rendered  in  said  estate;  and  the  court,  having  heard  the 
proof  as  regards  the  fees  of  F.  H.  Norcross  as  attorney  for  the 
absent  and  minor  heirs  of  said  estate,  to  wit,  Ida  Bowman, 
Sarah  Spory,  Mahlon  H.  Bowman,  Amanda  Bowman,  Mary 
Bohland,  Sam  E.  Bowman  and  Catherine  Bowman,  who  is  of 
unsound  mind,  ami  Anna  Bowman,  minor,  entered  an  order 
that  said  F.  11.  Norcross  be  allowed  the  sum  of  hvQ.  hundred 
dollars  attorney's  fees  in  representing  and  acting  for  the 
herein))efore  descril>ed  absent  and  minor  heirs,  and  that  the 
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said  amount  of  five  hundred  dollars  be  deducted  from  the 
amount  to  be  distributed  to  the  said  heirs;  that  the  esti- 
mated expenses  of  closing  said  estate  will  be  the  sum  of  ten 
dollars;  that  the  residue  of  money  now  in  the  hands  of  said 
administrator  is  the  sum  of  .$3,62.-J.32;  and,  it  api)earing  that 
all  claims  and  debts  against  said  decedent,  all  taxes  on  said 
estate,  and  all  debts,  expenses,  and  charges  of  administration 
have  been  fully  paid  and  discharged,  and  that  said  estate  is 
ready  for  distribution  and  in  a  condition  to  ])e  closed:  It  is 
ordered,  adjudged  and  decreed  that  the  said  final  account  of 
said  administrator  be,  and  the  same  is,  settled,  allowed,  and 
approved  as  per  the  orders  hereinbefore  mentioned,  and  that 
the  residue  of  said  estate  hereinafter  particularly  described, 
and  any  other  property  not  now  known  or  discovered  whicli 
may  belong  to  the  said  estate,  or  in  which  the  said  estate 
may  have  any  interest,  be,  and  the  same  is  hereby,  distributed 
as  follows,"  etc.  This  decree  was  filed  on  the  17th  dav  of 
November,  1903,  and  its  language  is,  "It  is  ordered,  adjudged, 
and  decreed  that  the  said  final  account  of  said  administrator 
be,  and  the  same  is,  settled,  allowed,  and  affirmed."  This 
language  gives  the  document  the  full  character  of  a  "decision 
and  decree  *  *  *  allowing  a  final  account,"  and  such  as 
that  for  which  the  statute  provides  an  appeal. 

The  notice  of  appeal  is  as  follows:  "  To  the  Above -Named 
Claimants  and  Respondents,  and  Messrs.  Curler  &  King, 
their  Attorneys:  You  will  please  take  notice  that  the  con- 
testants and  appellants  in  the  above -entitled  action  hereby 
appeal  to  the  Supreme  Court  of  the  State  of  Nevada  from 
the  order  therein  entered  in  said  district  court  on  or  about 
November  17,  1903,  allowing,  settling  and  confirming  the 
report  and  final  account  of  said  administrator,  and  author- 
izing and  allowing  the  said  administrator  to  pay  the  attorney 
of  said  estate  for  his  services,  as  attorney  for  said  estate,  the 
sum  of  $3,705.47,  and  ordering  said  estate  to  be  distributed 
in  accordance  with  the  petition  of  said  administrator.  Dated 
December  8,  1903.  Cheney.  Massey  &  Smith,  Attorneys  for 
Contestants  and  Appellants." 

True,  the  notice  of  appeal  states  that  the  appeal  is  from 
the  "order,"  not  deeision  or  decree,  "entered  *  *  *  on 
or  about  NovemluT  17,  1903,  allowing,  settling,  and  confirm- 
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ing  the  report  and  final  account  of  said  administrator,"  etc. 
We  think  no  one  could  have  been  misled  by  the  notice  of 
appeal  having  the  word  "order"  instead  of  "deeisicm  and 
decree."  The  date  of  the  document  appealed  from,  to  wit, 
17th  day  of  November,  1903,  was  referred  to  in  the  notice, 
and  the  amount  of  the  fee  appealed  from,  to  wit,  $1,(XK),  was 
stated.  There  was  no  other  order,  decree,  or  decision  filed 
on  or  about  the  time  *  mentioned.  The  notice  of  appeal, 
though,  indeed,  not  following  the  exact  language  of  the 
statute,  was,  we  think,  suflficieutly  descriptive  of  the  docu- 
ment and  matter  appealed  from  to  meet  the  requirements  of 
the  statute. 

The  cases  cited  other  than  the  California  cases  in  support 
of  the  motion  are  not  applicable  to  the  facts  of  this  case. 
Those  cases  go  to  the  point  that  the  settlement  of  an  execu- 
tor's or  administrator's  final  account  is  binding  on  all  until 
reversed  on  appeal.  That  is  the  object  of  this  appeal,  to  wit, 
to  reverse  on  appeal  the  settlement  of  an  administrator's 
final  account.  The  binding  force  of  the  settlement  until 
repealed  is  admitted,  and  for  that  reason,  no  doubt,  the  appeal 
therefrom  was  taken. 

On  the  second  question  presented  for  decision,  to  wit,  the 
allowance  of  a  counsel  fee  for  the  successful  applicant  in  an 
administration  contest  for  letters  of  administration,  the  courts 
of  the  various  states  of  the  United  States  are  not  harmonious: 
some  holding  such  fees  may  be  allowed,  and  others  not. 

Among  the  decisions  holding  such  fees  cannot  l)e  allowed, 
or  implying  that  they  cannot,  may  be  cited  Estate  of  Sim- 
nions,  43  Cal.  548;  In  re  McKhiney,  112  Cal.,  at  page  453, 
44  Pac.  743;  Arhila  v.  Burnett,  33  Cal.  059;  Estate  of  Bar- 
ton,  55  (^al.  87;  Wilbur  w  Wilbur,  17  Wash,  683,  50  Pac. 
589;  In  re  Estate  of  Soulard,  141  Mo.  643.  43  S.  W.  617; 
Estate  of  Olaf  Nicholson,  1  Nev.  518;  Lucivh  v.  Medin,  3 
Nev.  93,  93  Am.  Dec.  376;  and  Estate  of  Marco  Millenovich, 
5  Nev.  161. 

Many  other  cases  might  also  be  cited,  but  it  is  deemed 
unnecessary.  The  above-mentioned  cases — some  of  them 
clearly,  and  some  impliedly — say  that  a  fee  to  an  attorney 
for  procuring  letters  of  administration  cannot  be  allowed. 
The  reasoning  of  the  cases  does  not  give  complete  satisfac- 
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tion  as  to  its  conclusiveness,  yet,  in  view  of  the  fact  that 
such  has  been  the  rule  of  this  court  for  nearly  forty  years 
(since  186.")),  and  also  the  further  fact  that  in  the  briefs  filed 
by  counsel  for  respondents  nothing  whatever  is  urfi:ed  ag^ainst 
this  view  (indeed,  the  subject  is  not  in  any  way  mentioned 
therein),  we  must  hold  the  law  to  be  as  this  court  has  hereto- 
fore held  it — that  such  a  fee  cannot  be  allowed. 

In  the  statement  on  Hp|>eal  settled  and  allowed  by  the  trial 
judge  in  this  case  it  is  clearly  stated  that  the  attorney's 
fee  allowed,  to  wit,  $1,(M)0,  was  for  procurinj^;  letters  of 
administration  for  William  Bowman.  This  $1,()()0  must  be 
disallowed,  and  stricken  from  the  amount  of  the  fee,  to 
wit,  $8,765.47,  leavinjj:  the  attorney's  fee  only  the  sum 
of  $2,760.47. 

For  the  reasons  above  stated,  it  is  ordered  and  adjudged 
that  the  respondents'  motion  to  dismiss  the  appeal  herein 
be,  and  the  same  is  hereby,  denied,  and  that  the  attorney's 
fee  of  $1,(HK)  for  procuring  letters  of  administration  for  Wil- 
liam Bowman  be,  and  the  same  is,  disallowed,  and  stricken 
from  the  attorney's  fee,  thus  leaving  the  attorney's  fee 
$2,76r).47;  and  the  case  is  remanded  to  the  district  court, 
with  directions  to  that  court  to  modify  its  decision  and 
decree  as  herein  stated.  ' 

Belknap,  i\  J.,  and  Talbot,  J.,  concur. 
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FANNIE  PAINTER,  Appellant,  v.  EMMA  KAISER, 
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('<>NrRA(T—(JoNSTRmTioN— Individual  Liability— Right  of  Action. 

1.  Where  defendant,  before    she  was  appointed   executrix  of    an  estate, 

promised,  for  the  purposes  of  an  amicable  settlement  of  all  questions 
as  to  the  pnibate  and  validity  of  a  certain  will,  that  she  would,  when 
appointed  executrix,  malcc  certain  payments  to  the  heirs  and  distrib- 
utees of  the  decedent,  she  is  bound  individually  by  the  agreement, 
when,  as  a  result  of  the  contract,  she  becomes  executrix  of  the  estate. 

2.  Where  defendant  entered   into  a  contract    whereby  she  promised,  on 

l)ecoming  executrix  of  an  estate,  to  malce  certain  payments,  one  for 
whose  benefit  the  contract  was  made  and  partly  executed  could 
maintain  an  action  thereon  against  the  defendant,  though  she  was  not 
one  of  the  parties  that  signed  the  contract. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District  of  the  State  of  Nevada,  Washoe  County;  M.  A. 
Murphy y  Judge. 

Action  by  Fannie  Painter  against  Emma  Kaiser.  From  a 
judgment  for  defendant,  plaintiff  appeals.     Reversed. 

Statement  of  Facts,  Talbot,  J.: 

This  is  an  appeal  from  an  order  sustaining  a  demurrer  to 
a  complaint,  entitled  in  the  Second  Judicial  District  Court, 
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against  the  defendant  individually,  and  not  as  executrix,  and 
eontaining  the  following?  allegations: 

"That  on  the  .Ith  day  of  November,  1901,  the  following 
agreement  was  made  and  entered  into  at  Reno,  Nevada, 
between  plaintiff  and  defendant: 

"  [Title  of  the  Estate.]  Whereas  ( -harles  Kaiser,  a  resident 
of  the  town  of  Reno,  Washoe  county,  Nevada,  died  at  San 
Francisco,  California,  on  the  18th  day  of  October,  1901,  leav- 
ing an  instrument  which  purports  to  be  his  last  will  and 
testament;  and  whereas  Mrs.  Emma  Kaiser,  widow  of  said 
Charles  Kaiser,  did  on  the  24th  day  of  October,  1901,  file  her 
])etition  in  said  court  praying  for  the  probate  of  said  docu- 
ment as  the  last  will  and  testament  of  said  Charles  Kaiser, 
deceased,  and  that  she  be  appointed  executrix  thereof  as  pro- 
vided in  said  document;  and  whereas  Mrs.  Mary  Kent, 
daughter  of  said  Charles  Kaiser,  deceased,  residing  in 
Churchill  county,  Nevada,  and  Mrs.  Lillie  Esden,  daughter 
of  said  deceased,  residing  at  Wadsworth,  Washoe  county, 
Nevada,  have  contemplated  the  filing  of  objections  to  the 
probate  of '  said  will ;  and  whereas  it  may  be  a  question  of 
uncertainty  and  litigation  in  the  settlement  of  said  estate  as 
to  how  much  of  the  property  of  said  deceased  was  separate 
or  community  property  and  whether  or  not  said  will  is  the 
last  will  and  testament  of  said  deceased,  lawfully  executed; 

"Now,  therefore,  in  consideration  of  the  premises  and  for 
the  purpose  of  making  an  amicable  settlement  and  adjust- 
ment of  all  differences  which  have  or  may  arise  between  the 
parties  hereto  respecting  the  probate  of  said  will  and  the  dis- 
tribution of  said  estate,  and  for  the  purpose  of  preventing 
and  precluding  litigation  between  the  parties  hereto  respect- 
ing the  probate  of  said  will  and  the  distribution  of  said 
estate,  this  agreement,  made  and  entered  into  this  .Ith  day 
of  November,  1901,  by  and  between  Mrs.  Emma  Kaiser, 
widow  of  said  Charles  Kaiser,  deceased,  and  C-harles  Kaiser, 
son  of  said  deceased,  both  residing  at  Keno,  Nevada,  the  par- 
ties of  the  first  part,  and  the  said  Mrs.  Mary  Kent  and  the 
said  Mrs.  Lillie  Esden,  the  parties  of  the  second  part,  wit- 
nesseth : 

"That,  for  and  in  consideration  of  the  purposes  aforesaid 
and  the  faithful  performance  of  the  covenants,  promises  and 
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agreements  by  the  respective  parties  hereto,  made  and  entered 
into,  it  is  mutually  covenanted,  promised  and  agreed,  as  fol- 
lows : 

"First:  That  said  parties  of  the  second  part  do  waive, 
relinquish  and  withdraw  any  and  all  objection,  protest  or 
contest  to  the  admission  and  probate  of  said  document,  bear- 
ing date  the  28th  day  of  September,  1901,  and  heretofore  filed 
in  said  court  and  cause,  as  the  last  will  and  testament  of  said 
Charles  Kaiser,  deceased,  and  do  consent  and  agree  that  said 
document  may  be  admitted  to  probate  as  the  last  will  and 
testament  of  Charles  Kaiser,  deceased,  and  that  said  Mrs. 
Emma  Kaiser  be  appointed  executrix  thereof. 

"Second:  That  the  said  parties  of  the  first  part  do  hereby 
remise,  release  and  quitclaim  unto  the  said  estate  of  Charles 
Kaiser,  deceased,  and  to  the  parties  named  in  said  will  as  the 
legatees  and  distributees  thereof,  according  to  their  respective 
shares  as  therein  stated,  all  and  singular  their  right,  title  and 
claim  of,  in  or  to  the  property  and  estate  of  said  Charles 
Kaiser,  deceased,  of  every  kind  and  character  and  wheresoever 
situated  as  being  community  property. 

"Third:  It  is  mutually  covenanted,  promised  and  agreed 
by  all  the  parties  hereto,  that  all  the  property  and  estate  of 
said  Charles  Kaiser,  deceased,  except  the  homestead  herein- 
after mentioned,  is  the  separate  property  of  said  Charles 
Kaiser,  deceased,  and  of  said  estate,  and  that  the  same  and 
the  whole  thereof  shall  be  inventoried,  returned  and  distrib- 
uted as  the  sole  and  separate  property  of  said  Charles  Kaiser, 
deceased." 

(The  fourth  and  fifth  sections  provide  for  the  setting  apart 
of  the  homestead,  the  release  of  commissions,  and  the  relin- 
quishment of  any  claim  for  family  allowance  in  excess  of 
$1,600.) 

"Sixth:  That  all  of  the  parties  hereto,  for  themselves, 
their  heirs,  executors,  administrators  and  assigns,  release, 
remise  and  forever  quitclaim  all  their  right,  title,  estate,  and 
interest  which  they  now  do  or  hereafter  may  have,  of,  in  or 
to  said  estate  or  any  part  thereof,  save  and  except  their  right, 
title  and  interest  therein  as  heirs  and  legatees  of  said  Charles 
Kaiser,  deceased,  under  and  by  virtue  of  said  last  will  and 
testament,  and  do  mutually  covenant  and  agree  that  all  and 
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singular  the  property  and  estate  of  said  Charles  Kaiser, 
deceased,  except  said  homestead,  of  whatever  kind  and 
character,  wherever  situated,  be  administered,  settled  and 
distributed  under  and  in  accordance  with  said  will,  and  not 
otherwise;  that  is  to  say,  that  there  shall  be  set  over  and 
distributed  to  said  Mrs.  Emma  Kaiser  one -half  thereof,  to 
said  Mrs.  Mary  Kent  one-efighth  thereof,  to  said  Mrs.  Lillie 
Esden  one-eighth  thereof,  to  said  Charles  Kaiser  one-eighth 
thereof,  and  to  Mrs.  Fannie  Painter  one -eighth  thereof." 

(Section  7  provides  for  the  payment  of  funeral  expenses, 
the  debts  of  the  estate,  and  the  cost  of  administration.) 

''Eighth:  It  is  further  agreed  that  whenever,  during  the 
administration  of  said  estate,  and  before  the  final  distri- 
bution thereof,  said  executrix  shall  have  in  her  possession 
money  belonging  to  said  estate,  in  excess  of  the  sum  of  five 
thousand  dollars  ($r),(K)0),  that  she  will,  upon  request,  pay 
to  the  said  parties  entitled  thereto  their  respective  share  and 
proportion  thereof,  as  above  stated,  without  application  to 
the  court  for  an  order  for  partial  distribution,  and  that  the 
parties  to  whom  the  same  is  paid,  w^ill  execute  and  deliver  to 
said  executrix  proper  vouchers  and  receipts  therefor. 

"  In  witness  whereof,  the  said  parties  hereto  have  hereunto 

set  their  hands  and  seals  to  this  agreement,  in  duplicate,  this 

fifth  day  of  November,  1901. 

■'  Emma  Kaiser.  [Seal.] 

''Charles  Kaiser.         [Seal.] 
"Mrs.  Mary  Kent.       [Seal.] 
"  Mrs.  Lillie  Esden.     [Seal.]  " 
"(2)  That  plaintiff  was  not  present  when  said  agreement 
was  made,  but  had  theretofore  authorized  her  sisters,  Mary 
Kent  and  Lillie   Esden,  to  take  whatever  steps  they  were 
advised  w^ere  necessary  or  proper  to  prote(»t  plaintiff's  inter- 
ests in  said  estate.     That  plaintiff  was  immediately  informed 
of   said  agreement  after  it  was  executed  and  ratified,  and 
approved  the  same,  and  elected  to  and  did  adopt  the  same, 
and  claims  the  benefits  thereof,  and  in  consequence  thereof 
received  the  payments  thereunder  from  defendant  as  herein- 
after stated. 

"(3)  That  thereafter,  and  under  and  pursuant  to  said 
agreement,  the  said  will  of  said  Charles  Kaiser  was  admitted 
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to  probate,  and  said  defendant  was  appointed,  and  still  is,  the 
executrix  of  the  estate  of  Charles  Kaiser,  deceased.  That 
due  notice  had  been  given  to  the  creditors  of  said  est4ite, 
and  that  all  claims  and  debts  against  said  estate  have  been 
paid.  That  no  account  of  said  executrix  has  been  filed  in 
said  estate,  and  no  petition  or  distribution  thereof  had  by 
order  of  court. 

"  (4)  And  under  and  by  virtue  of  said  agreement,  and 
without  any  application  to  or  order  of  said  court,  said  defend- 
ant paid  to  plaintiflF,  out  of  the  moneys  of  said  estate,  the 
sum  of  $4,000  on  January  15,  1902,  and  the  further  sum  of 
$4,(KK)  on  July  11,  1902. 

"(5)  That  on  the  7th  day  of  November,  1902,  the  defend- 
ant had  in  her  possession  and  under  her  control,  as  executrix 
of  said  estate,  and  belonging  to  said  estate,  more  than 
$47, (XK)  in  money;  and,  as  plaintiflF  is  informed  and  believes, 
the  defendant  still  has  said  sum  in  her  possession  and  under 
her  control  as  aforesaid.  [Here  follows  an  allegation  of 
demand.] 

'*(6)  That  on  November  7,  1902,  defendant  had,  and  now 
has,  at  least  $40,000  of  the  money  of  said  estate,  which 
should  have  been  then  distributed  and  paid  t<>  plaintiff  and 
others,  as  provided  in  said  agreement,  and  of  which  the 
plaintiflT  then  was,  and  now  is,  entitled  to  have  and  receive 
the  sum  of  five  thousand  dollars  as  her  share  and  portion 
thereof,  and  said  money  is  the  separate  property  of  plaintiflF. 

"(7)  That  ever  since  said  November  7,  1902,  said  defend- 
ant has,  and  now  does,  fail,  neglect,  and  refuse  to  pay  plaintiflF 
her  share  of  said  money,  or  any  part  thereof. 

"VV^herefore  plaintiflF  prays  judgment  against  defendant 
for  the  sum  of  five  thousand  dollars  ($5,0(K)),  with  interest 
thereon  at  7  percent  per  annum  since  November  7,  1902,  and 
for  costs  of  suit  herein." 

The  demurrer,  which  was  sustained,  was  taken  on  the 
grounds:  First,  that  this  complaint  does  not  state  facts 
suflficient  to  constitute  a  cause  of  action,  secondly,  that  the 
plaintiflF  has  no  legal  capacity  to  sue,  because  the  complaint 
shows  that  the  plaintiflF  is  not  a  party  to  the  contract,  and  for 
the  further  reason  that  she  cannot  bring  suit  against  the 
executrix  for  any  portion  of  her  share  of  the  c^stato  })efore  it 
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is  distributed:  and,  thirdly,  that  there  is  a  defect  or  mis- 
joinder of  parties  defendant,  because  the  complaint  shows 
that  the  defendant  is  the  executrix  of  the  estate  of  Charles 
Kaiser,  deceased. 

Cheney,  Maasey  t(*  Smith,  for  Appellant: 

I.  This  action  was  sought  to  be  maintained  upon  that  cer- 
tain written  agreement  set  out  in  the  complaint  made  on  the 
r>th  day  of  November,  1901,  between  respondent  and  appellant, 
and  which  said  complaint  was  demurred  to  on  three  ques- 
tions: First,  the  sufficiency  of  the  facts  stated  to  consti- 
tute a  cause  of  action;  second,  the  legal  capacity  of  the 
plaintiff  to  sue  as  an  heir  of  the  estate  for  any  portion  or 
share  of  the  estate  }>efore  the  same  is  distributed,  and,  third, 
whether  or  not  the  suit  could  be  maintaine<l  against  Mrs. 
Kaiser  as  executrix  of  the  estate  of  Charles  Kaiser,  deceased. 

II.  It  will  be  observed  that  the  contract  set  out  in  this 
complaint  was  made  before  letters  testamentary  were  issued 
to  the  respondent.  The  contract  was  made  with  Mrs.  Emma 
Kaiser  as  the  widow  of  Charles  Kaiser,  deceased,  individu- 
ally. It  was  founded  upon  a  valuable  consideration.  Con- 
test of  the  probate  of  the  will  which  gave  to  the  respondent 
one-half  of  the  estate  was  waived,  and  the  will  was  admitted 
to  probate  under  the  agreement.  She  further  was  benefited 
by  the  agreement  in  obtaining  under  the  will  one -half  of  the 
separate  property  of  (Miarles  Kaiser,  deceased.  The  demurrer 
admits  all  these  facts.  The  will  was  probated.  Respondent 
was  appointed  executrix.  She  paid  out  under  the  terms  of 
the  agreement  a  large  amount  of  money  to  this  party  under 
the  terms  of  the  agreement.  The  demurrer  admits  these  facts 
to  be  true.  That  the  court  may  not  misapprehend  the  char- 
acter of  this  suit,  we  desire  to  emphasize  the  fact  that  it  was 
not  instituted  against  Emma  Kaiser  as  executrix  of  the  estate 
of  (-harles  Kaiser,  deceased,  but  was  instituted  against  her 
individually  upon  an  individual  liability  under  a  contract 
made  by  her  individually,  and  before  she  could  have  con- 
tracted in  any  respect  as  the  executrix  of  the  estate  of  Charles 
Kaiser,  deceased.  Keeping  these  main  facts  in  view,  we  con- 
tend that  the  court  erred  in  sustaining  the  respondent's 
demurrer.     Moreover,  it  may  be  seriously  doubted  as  a  prop- 
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osition  of  law,  whether  an  action  could  be  maintained  against 
Emma  Kaiser  as  executrix  of  the  estate  of  Charles  Kaiser, 
deceased,  upon  a  contract  made  when  she  was  the  executrix, 
that  would  establish  any  liability  whatever  against  the  estate 
of  Charles  Kaiser,  deceased.  The  general  rule  of  law  dedu- 
cible  from  all  the  authorities  upon  this  sul)ject  is  that  an 
estate  is  not  answerable  for  the  contracts  of  its  executor  or 
administrator,  and  that  no  action  at  law  can  be  sustained 
against  him,  as  such,  on  account  of  any  contract  made  after 
the  death  of  the  testate,  but  only  such  contracts  as  are  exe- 
cuted in  the  discharge  of  his  duties  of  office,  and  within  the 
scope  of  his  authority,  may  be  maintained  against  him  for 
the  purpose  of  binding  the  estate.  Stating  the  rule  in  other 
words,  upon  a  contract  made  by  an  executor  it  is  the  general 
rule  of  law  that  the  executor  is  personally  liable.  Hence  it 
was  not  necessary  to  have  sued  Mrs.  Kaiser  as  executrix 
upon  the  contracts  set  out  in  the  complaint,  and  had  such 
suit  been  instituted  a  demurrer  for  misjoinder  of  parties 
would  have  been  properly  sustained.  This  rule  of  law  is 
announced  in  the  case  of  ScJilicker  v.  Hf  men  way,  110  Cal. 
579;  52  Am.  St.  Rep.  116. 

III.  The  general  rule  is,  in  actions  against  executors  or 
administrators,  as  follows:  First,  that  for  all  causes  of  action 
arising  upon  a  contract  made  by  the  testate  or  intestate  in 
his  lifetime  an  action  can  be  sustained  against  the  executor 
or  administrator  as  such,  and,  second,  that  in  all  causes  of 
action  where  the  same  arise  upon  contract  made  after  the 
death  of  a  testator  or  intestate  the  claim  is  against  the 
executor  or  administrator  personally,  and  not  against  the 
estate.  (Ferrin  v.  Muriel',  W  N.  Y.  322;  AuhUh  v.  Munro, 
47  N.  Y.  36G;  Waldsmifh  v.Waldsmith,  2  Ohio,  160.)  The 
liability  in  this  action  was  the  liability  of  the  respondent 
individually,  lender  the  rule  cited  there  could  be  no  liability 
upon  her  part  under  this  contract  as  executrix.  If  she  is  not 
liable  individually,  then  the  (contract  is  of  no  force  or  effect, 
notwithstanding  it  is  founded  upon  a  valuable  consideration 
and  is  indisputably  shown  to  have  been  in  part  executed. 
Also,  under  the  rule  stated,  she  could  not 'have  bound  the 
estate  of  Charles  Kaiser,  deceased. 

Curler  i(-  Ki)ig,  for  Respondent. 
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By  the  Court,  Talbot,  J: 

The  two  matters  for  our  determination  are  whether  the 
defendant  is  liable  individually  on  a  contract  made  by  her 
personally,  and  before  her  appointment  as  executrix,  by 
which  she  agreed  that  after  her  appointment  she  would, 
without  any  decree  of  distribution,  pay  to  the  plaintiff,  and 
the  other  legatees  named  in  the  will,  the  amount  of  their 
respective  proportions  of  any  money  which  might  come  into 
her  hands  in  excess  of  $."),(K)0;  and,  if  she  is  so  responsible, 
the  ({uestion  arises,  secondly,  whether  the  plaintiff  in  this 
a(»tion  can  recover  on  the  contract  set  out  in  the  complaint, 
when  she  was  not  one  of  the  parties  that  signed  it,  because 
it  was  for  her  benefit,  and  was  accepted  and  partly  executed 
l)etween  her  and  the  defendant.  If  the  action  were  against 
the  respondent  as  executrix,  there  would  be  force  in  the  con- 
tention of  her  counsel  that  she  had  no  authoritj'  to  enter 
into  a  contrac't  binding  the  estate,  that  money  could  not  be 
taken  out  of  the  estate  to  meet  such  an  agreement,  and  that 
the  statute  relating  to  distribution  must  be  followed;  but 
the  suit  is  not  brought,  and  no  relief  is  asked,  against  the 
defendant  in  her  representative  capacity,  nor  against  the 
estate,  nor  under  the  statute;  and,  as  the  personal  judgment 
sought  and  execution  thereon  could  not  affect  or  I'each  the 
money  or  property  of  the  estate,  the  matter  for  considera- 
tion is  not  confined  to  the  broad  proposition,  as  urged  in  the 
demurrer,  whether  an  heir  or  legatee  can  bring  suit  against 
the  executrix  for  any  portion  of  her  share  of  the  estate  before 
distribution  is  ordered,  but  whether  she  is  bound  individually 
b}'  her  contract  when  she  promises,  for  valuable  considera- 
tions yielded  to  her,  to  perform  some  act  pertaining  to  the 
management  of  the  estate,  such  as  the  payment  of  mone\* 
owing  or  to  become  due  from  the  estate  to  heirs  or  others. 

We  see  no  reason  whv  she  could  not  bind  herself  to  make 
such  payment  before  the  decreeing  of  distribution  by  the 
(»ourt,  or  contemporaneously  with  or  at  any  time  after  the 
execution  of  her  contract,  and  even  regardless  of  her  appoint- 
ment or  acting  as  executrix.  The  promise  to  pay  when  the 
money  came  into  her  hands  was  as  binding  as  any  timely 
condition  which  fixed  in  advance  an  exact  date  when  pay- 
ment should  be  made,  instend  of  naming  this  contingency. 
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If,  to  meet  the  personal  obligation  which  she  incurred  by  the 
execution  of  the  contract,  she  uses  the  money  belonging  to 
the  estate,  she  takes  the  risk  of  not  having  the  same  allowed 
to  these  legatees  finally  by  the  court;  and  if  other  devisees 
or  heirs  appear  who  are  entitled  to  the  money,  or  a  part  of  it, 
she  and  her  bondsmen  will  be  liable  to  them,  and  it  is  not 
apparent  that  the  enforcement  of  her  promise  will  work  any 
injury  to  the  estate.  After  receiving  the  benefits  which  the 
agreement  provided  for  her,  she  should  not  be  allowed  to 
repudiate  that  part  of  it  which  is  advantageous  to  the  others 
interested. 

Beginning  early  in  the  common  law,  the  rule  has  long  pre- 
vailed, and  the  authorities  are  numerous  and  in  harmony — 
those  in  the  I'nited  States  following  the  English  cases — to 
the  effect  that  administrators  and  executors  become  person- 
ally liable  on  their  promises  made  under  circumstances  simi- 
lar to  those  existing  here,  although  they  cannot  so  bind  the 
estate.  Ordinarily,  they  must  do  many  acts  and  make  many 
contracts  for  which  they  are  liable  personally,  and  for  which 
they  are  entitled  to  be  reimbursed  ultimately  on  the  presen- 
tation and  allowance  of  their  accoimts  by  the  probate  court. 
The  rule  is  well  stated  by  the  Supreme  Court  of  Ohio  in 
Waldsmith's  Heirs  v.  Administrators  of  Waldsmith,  2  Ohio, 
160:  "If  the  action  is  founded  on  a  promise  made  by  the 
testator  or  intestate  in  his  life,  the  defendant  must  be  sued 
in  his  representative  character;  he  may  plead  plene  adminis- 
travitf  and  the  judgment  must  be  dn  bonis  testatoris;  but,  if 
the  plaintiff  rely  on  a  promise  by  the  executor  after  the 
death  of  the  testator,  it  is  not  necessary  to  name  the  defend- 
ant as  executor,  yet  this  may  be  done;  they  may  be  named 
as  administrators  by  way  of  description,  or  for  the  purpose 
of  showing  the  circumstances  of  the  transaction  and  the 
origin  of  the  liability;  but  the  defendants  cannot  plead  plene 
administravit,  and  the  judgment  should  be  de  bonis  propriis. 
*  *  *  If  the  declaration  presents  a  claim  to  which  the 
defendant  is  liable  in  his  representative  capacity  only,  as  on 
an  obligation  executed  by  the  testator,  he  must  be  sued  as 
executor,  and  the  judgment  must  be  de  bonis  testatoris;  but, 
if  it  present  a  demand  which  originated  from  the  acts  of  tlie 
defendant  in  his  capacity  of  executor,  but  for  which  he  has 
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])e(»()nie  individually  liable,  as  if  he  should  settle  a  debt  due 
from  the  estate  and  give  liis  own  note  in  the  character  of 
executor,  he  may  be  described  in  the  writ  and  declaration  as 
executor,  or  that  description  may  be  omitted,  and  in  either 
(»ase  the  judgment  would  be  df  bonis  propriisy 

In  Austin  v.  Munro,  47  N.  Y.  ']G0,  it  was  said:  '^The  rule 
must  be  regarded  as  well  settled  that  the  contracts  of  execu- 
tors, although  made  in  the  interest  and  for  the  benefit  of  the 
estate  they  represent,  if  made  up<m  a  new  and  independent 
(consideration,  as  for  services  rendered,  goods  or  property 
sold  and  delivered,  or  other  consideration  moving  between  the 
promisee  and  the  exe(Mitoi"s  as  promisors,  are  the  personal 
contracts  of  the  exei^utors,  and  do  not  bind  the  estate,  not- 
withstanding the  services  rendered,  or  goods  or  property 
furnished,  or  other  consideration  moving  from  the  promisee, 
are  such  that  the  exe(*utors  could  properly  liave  paid  for  the 
same  from  the  assets,  and  be  allowed  for  the  expenditure  in 
the  settlement  of  their  accounts.  The  principle  is  that  an 
executor  may  disburse  and  use  the  funds  of  tlie  estate  for 
purposes  authorized  by  law,  but  may  not  bind  the  estate  by 
an  executory  contract,  and  thus  create  a  liability  not  founded 
upon  a  contract  or  obligation  of  the  testator.  (Ferrin  v. 
Mlfrick,  41  N.  Y.  81.');  Reynolds  v.  Reynolds,  8  Wend.  244; 
Demott  V.  Field,  7  Cow.  58;  yfyer  v.  Cole,  12  Johns.  ;^9.) 
The  rule  is  too  well  established  to  be  questioned  or  disre- 
garded, and  all  departure  from  it  would  be  mischievous." 

In  Lusconih  v.  Ballard,  5  Uray,  408,  66  Am.  Dec.  375,  the 
Supreme  Court  of  Massachusetts  said:  "The  law  is  that  by 
a  promise,  the  consideration  of  which  arises  after  the  death 
of  the  testator  or  intestate,  the  estate  cannot  be  charged,  but 
the  executor  or  administrator  is  personally  liable  on  his  con- 
tract. And  whether  the  amount  is  to  be  repaid  from  the 
estate  is  a  (juestion  for  the  court  of  probate  in  the  settle- 
ment." Upon  a  demurrer  in  Holderhangh  v.  Turpin,  75  Ind. 
84,  89  Am.  Kep.  124,  it  was  held  that,  where  a  complaint 
enlarges  the  exe(!ution  of  a  contract  by  an  administrator  in 
his  individual  capacity,  it  binds  him  individually,  although  it 
relates  to  matters  connected  with  the  estate;  and  that,  where 
he  enters  into  a  contract  upon  a  consideration  accruing  sub- 
sc(jucnt  to  the  death  of  the  decedent,  it  is  deemed  his  indi- 
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vidual  contract.  This  doctrine  has  been  applied,  and  has 
bound  the  executor  or  administrator  personally,  for  work 
done  or  goods  sold  to  one  as  executor  (Comer  v.  8heH\  3  Mel. 
&  W.  350;  Myer  v.  Cole,  12  Johns.  349;  Davis  v.  French,  20 
Me.  21,  37  Am.  Dec.  36;  Sumner  y.WillianiH,  8  Mass.  162,  5 
Am.  Dec.  83) ;  for  funeral  expenses  which  he  has  ordered  or 
ratified  (Comer  v.  Shew,  supra;  Brice  y, Wilson,  8  Ad.  &  El. 
349) ;  where  he  indorses  a  promissory  note  of  the  deceased 
(Rex  V.  Thorn,  1  Term  R.  489;  Curtis  v.  Bank,  7  Har.  &  J. 
25) ;  or  if  he  makes  a  note  and  signs  it  as  executor  (Dunne  v. 
Dfery,  40  Iowa,  251 ;  Forster  v.  Fuller,  6  Mass.  58,  4  Am.  Dec. 
87;  Woods  v.  Ridley,  27  Miss.  119;  Oermania  Bank  v.  Michaud 
[Minn.]  6'^  N.  W.  70,  30  L.  R.  A.  286,  54  Am.  St.  Rep.  653) ; 
where  he  submits  a  disputed  question  to  arbitration  without 
express  limitation  of  his  liability  (Riddel I  v.  Sutton,  5  Bing. 
200);  where  a  judgment  states  that  it  was  rendered  against 
him  as  administrator,  if  the  facts  or  record  show  personal 
liability  (Rich  v.  Sowles  [Vt.]  23  Atl.  723,  15  L.  R.  A.  850) ; 
and  under  the  same  rule,  and  more  directly,  executors  have 
been  held  personally  liable  for  the  payment  of  legacies,  upon 
their  agreement  or  implied  promise  to  pay  the  same  (Davis  v. 
Reyner,  2  Lev.  3;  Evans  v.  Foster  [Wis.]  50  N.  W.  410,  14  L. 
R.  A.  117). 

In  Ferry  v.  Cunningham,  40  Ark.  185,  the  acceptance  by 
an  administrator  of  an  order  drawn  on  him  by  a  creditor  of 
the  estate,  conditioned  to  pay  "as  soon  as  accruing  rents  of 
the  estate  would  permit,"  rendered  him  personally  liable  upon 
receipt  of  the  rents.  An  executor  becomes  bound  personally 
upon  his  promise  to  pay  the  debt  of  the  testator  in  consider- 
ation that  the  creditor  will  forbear  for  a  time  to  press  his 
claim.  (Bishop  on  Contracts  (enlarged  ed.)  sec.  1252;  1 
Story  on  Contracts  (5th  ed.)  sec.  361,  and  the  cases  there 
cited.)  These  principles  are  also  reiterated  in  1  Bishop  on 
Contracts  (8th  ed.)  128,  and  in  the  elaborate  note  mentioned 
in  the  brief  (52  Am.  Dec,  beginning  at  page  118). 

The  objection  that  the  plaintiff  cannot  maintain  the  suit 
because  she  was  not  a  signatory  to  the  contract  is  untenable 
under  Milianiv.  Tognini,  19  Nev.  134,  7  Pac.  279,  and  under 
the  decisions  cit^d  there  and  in  9  Cyc.  pp.  377-382.  In  that 
case  this  coui't  said:     '^The  precise  (luestion  presented  is  this: 
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Cau  a  plaintiff  maintain  an  action  on  a  simple  contract  to 
whi<'li  he  is  not  a  party,  upon  which  he  was  not  consulted, 
and  to  which  he  did  not  assent,  when  it  contains  a  provision 
for  his  benefit?  Besides  the  statute  which  provides  that 
'every  a<'tion  shall  he  prosecuted  in  the  name  of  the  real 
party  in  intei-est/  this  court  has  held  in  three  different  cases 
that  the  henefic'iary  named  in  such  a  contract  may  maintain 
an  action  thereon  in  his  own  name.*' 

The  order  and  judgment  sustaining  the  demurrer  and  dis- 
missing the  action  are  reversed,  and  the  case  is  remanded 
with  direction  to  the  district  ccmrt  to  fix  a  time  within  which 
the  defendant  will  be  allowed  to  answer. 

Bki.knain  C.  J.,  and  Fitz(ierali),  J.,  concur. 


(No.  1(>>2.1 

LILLIK    ESDEN,  Appelant,   r.  EMMA    KAISER, 

Respoxdext. 

C(>NTR.V(T-('0XSTRr<TloN— iNDIVini'M.   LIABILITY— HiGHT  OF    A(TI()N. 

1.  Where  defendant,  before    she   was  appointed  executrix  of    an  estate, 

promised,  for  the  puriMJses  of  an  amicable  settlement  of  all  questions 
as  to  the  i)robate  and  validity  of  a  certain  will,  that  she  would,  when 
appointed  executrix,  malce  certain  payments  to  the  heirs  and  distrib- 
ute<»s  of  the  dwedent,  she  is  bound  individually  by  the  agreement, 
when,  as  a  result  of  the  contract,  she  becomes  executrix  of  the  estate. 

2.  Where   defendant    entered    into  a  contract  whereby  she  promised,  on 

becoming:  executrix  of  an  estate,  to  make  certain  payments,  one  for 
whose  benefit  the  contract  was  made  and  partly  executed  could 
maintain  an  action  thereon  against  the  defendant,  though  she  was  not 
one  of  the  parties  that  signed  the  contract. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District  of  the  State  of  Nevada,  Washoe  Countv;  M.  A. 
Murphy,  Jud^e. 

Action  by  Lillie  Esdeu  against  Emma  Kaiser.  From  a 
jud^nent  for  defendant,  plaintiff  appeals.     Reversed. 

The  facts  sufficiently  appear  in  the  statement  of  facts  in 
the  case  of  Painter  v.  Kaiser  (page  -421  of  this  volume), 
involving  precisely  the  same  issues  and  (|uestions. 

Cheney,  Masse y  d*  Smith,  for  Appellant: 

I.     This  action  was  sought  to  be  maintained  upon  that  cer- 
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tain  written  agreement  set  out  in  the  complaint  made  on  the 
5th  day  of  November,  1901,  between  respondent  and  appellant, 
and  which  said  complaint  was  demurred  to  on  three  ques- 
tions: First,  the  sufficiency  of  the  facts  stated  to  consti- 
tute a  cause  of  action;  second,  the  legal  capacity  of  the 
plaintiff  to  sue  as  an  heir  of  the  estate  for  any  portion 
or  share  of  the  estate  before  the  same  is  distributed,  and, 
third,  whether  or  not  the  suit  could  be  maintained  against 
Mrs.  Kaiser  as  executrix  of  the  estate  of  Charles  Kaiser, 
deceased. 

II.  It  will  be  observed  that  the  contract  set  out  in  this 
complaint  was  made  before  letters  testamentary  were  issued 
to  the  respondent.  The  contract  was  made  with  Mrs.  Emma 
Kaiser  as  the  widow  of  Charles  Kaiser,  deceased,  individu- 
ally. It  was  founded  upon  a  valuable  consideration.  Con- 
test of  the  probate  of  the  will  which  gave  to  the  respondent 
one-hajf  of  the  estate  was  waived,  and  the  will  was  admitted 
to  probate  under  the  agi'cement.  She  further  was  benefited 
by  the  agreement  in  obtaining  under  the  will  one -half  of  the 
separate  property  of  Charles  Kaiser,  deceased.  The  demurrer 
admits  all  these  facts.  The  will  was  probated.  Respondent 
was  appointed  executrix.  She  paid  out  under  the  terms  of 
the  agreement  a  large  amount  of  money  to  this  party  under 
the  terms  of  the  agreement.  The  demurrer  admits  these  facts 
to  be  true.  That  the  court  may  not  misapprehend  the  char- 
acter of  this  suit,  we  desire  to  emphasize  the  fact  that  it  was 
not  instituted  against  Emma  Kaiser  as  executrix  of  the  estate 
of  Charles  Kaiser,  deceased,  but  was  instituted  against  her 
individually  upon  an  individual  liability  under  a  contract 
made  bv  her  individually,  and  before  she  could  have  con- 
tracted  in  any  respect  as  the  executrix  of  the  estate  of  Charles 
Kai.ser,  deceased.  Keeping  these  main  facts  in  view,  we  con- 
tend that  the  court  erred  in  sustaining  the  respondent's 
demurrer.  jNIoreover,  it  may  be  seriously  doubted  as  a  prop- 
osition of  law,  whether  an  action  could  be  maintained  against 
Emma  Kaiser  as  executrix  of  the  estate  of  Charles  Kaiser, 
deceased,  upon  a  contract  made  when  she  was  the  executrix, 
that  would  establish  any  liability  whatever  against  the  estate 
of  Charles  Kaiser,  deceased.  The  general  rule  of  law  dedu- 
cible  from  all  the  authorities  upon  this  subject  is  that   an 
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estate  is  not  answerable  for  the  contracts  of  its  executor  or 
administrator,  and  that  no  action  at  law  can  be  sustained 
against  hira,  as  such,  on  a(?count  of  any  contract  made  after 
the  death  of  the  testate,  but  onlv  su(».h  (contracts  as  are  exe- 
cut^d  in  the  discharge  of  his  duties  of  office,  and  within  the 
scope  of  his  authority,  may  be  maintained  against  him  for 
the  purpose  of  binding  the  estate.  Stating  the  rule  in  other 
words,  upon  a  contract  made  by  an  exectutor  it  is  the  general 
rule  of  law  that  the  executor  is  personally  liable.  Hence  it 
was  not  necessary  to  have  sued  Mrs.  Kaiser  as  executrix 
upon  the  ('ontracts  set  out  in  the  complaint,  and  had  such 
suit  been  instituted  a  denuirrer  for  misjoinder  of  parties 
would  have  been  properly  sustained.  This  rule  of  law 
is  announced  in  the  case  of  Schlicker  v.  Hemenway,  110  Cal. 
:)79;  r)2  Am.  kSL  Rep.  116. 

in.  The  general  rule  is,  in  actions  against  executors  or 
administrators,  as  follows:  First,  that  for  all  causes  of  action 
arising  upon  a  contract  made  by  the  testate  or  intestate  in 
his  lifetime  an  action  can  be  sustained  against  the  executor 
or  administrator  as  such,  and,  second,  that  in  all  causes  of 
action  where  the  same  arise  upon  contract  made  after  the 
death  of  a  testator  or  intestate  the  claim  is  against  the 
executor  or  administrator  personally,  and  not  against  the 
estate.  {Ferrin  v.  Myricl.^X  N.  Y.  322;  Ausfin  v.  Munro, 
47  N.  Y.  3G();  Waldsmith  v.  WaldHmith,2  Ohio,  160.)  The 
liability  in  this  ac'tion  was  the  liability  of  the  respondent 
individually.  Under  the  rule  cited  there  could  be  no  liability 
upon  her  part  under  this  contract  as  executrix.  If  she  is  not 
liable  individually,  then  the  contract  is  of  no  force  or  effect, 
notwithstanding  it  is  founded  upon  a  valuable  consideration 
and  is  indisputably  shown  to  have  been  in  part  exemited. 
Also,  under  the  rule  stattnl,  she  could  not  have  bound  the 
estate  of  Charles  Kaiser,  deceased. 

Curler  c(*  Khu/,  for  Hespondent. 

Bv  the  Court,  Talhot,  J.: 

Tliis  case  depends  upon  the  same  contract  and  involves 
the  same  legal  principles  as  those  controlling  the  decision 
in  the  suit  of  Fatinii'  Fdinfrr  v.  Kmnm  Kaiser,  27  Nev.  421, 


July,  1904]  Kbkx  i'.  Kaiser.  435 

Ar§:ument  for  AppellanL 

just  determined  by  this  court,  except  that  the  plaintiff  here 
signed  the  contract. 

For  the  reasons  regarding  the  first  point  stated  in  that 
opinion,  the  order  and  judgment  sustaining  the  demurrer 
and  dismissing  the  action  are  reversed,  and  the  case  is 
remanded,  with  direction  to  the  district  court  to  fix  a  time 
within  which  the  defendant  will  be  allowed  to  answer. 

Belknap,  C.  J.,  and  Fitzgerald,  J.,  concur. 


[No.  1(J54.] 

MARY   KENT,  Appellant,  v.  EMMA   KAISER, 

Respondent. 

Contract— Construction— Individual  Liability— Uioht  of  Action. 

L  Where  defendant,  before  she  was  apjK)Int€»d  executrix  of  an  estate, 
promised,  for  the  purposes  of  an  amicable  settlement  of  all  questions 
as  to  the  probate  and  validity  of  a  certain  will,  that  she  would,  when 
appointed  executrix,  make  certain  payments  to  the  heirs  and  distrib- 
utees of  the  decedent,  she  is  bound  individually  by  the  agreement, 
when,  as  a  result  of  the  contract,  she  bcicomes  executrix  of  the  estate. 

2.  Where  defendant  entered  into  a  contract  whereby  she  promised,  on 
bcH'oming  executrix  of  an  estate,  to  make  certain  payments,  one  for 
whose  benefit  the  contract  was  made  and  partly  exec;uted  could 
maintain  an  action  thereon  against  the  defendant,  though  she  was  not 
one  of  the  parties  that  signed  the  contract. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District  of  the  State  of  Nevada,  Washoe  County;  M.  A. 
Murphy,  Judge. 

Action  l)y  Mary  Kent  against  Emma  Kaiser.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.     Reversed. 

The  facts  sufficiently  appear  in  the  statement  of  facets  in 
the  case  of  Painter  v.  Kaiser  (page  421  of  this  volume), 
involving  precisely  the  same  issues  and  questions. 

Cheney y  Mansey  tl*  Smith,  for  Appellant: 

I.  This  action  was  sought  to  be  maintained  upon  that  cer- 
tain written  agreement  set  out  in  the  complaint  made  on  the 
ilt.h  day  of  November,  1901,  between  respondent  and  appellant, 
and  which  said  (complaint  was  demurred  to  on  three  ques- 
tions: First,  the  sufficiency  of  the  facts  stated  to  consti- 
tute a  cause  of   action;   second,  the  legal  capacity  of   the 
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plaintiff  to  sue  as  an  heir  of  the  estate  for  any  i)ortion  or 
share  of  the  estate  before  the  .«?aine  is  distributed,  and,  tliird, 
whether  or  not  the  suit  eouhl  be  maintained  against  Mi's. 
Kaiser  as  exe<'utrix  of  tlie  estate  of  Charles  Kaiser,  deceased. 
II.  It  will  be  observed  that  the  <M)ntraet  st*t  out  in  this 
complaint  was  made  before  letters  testamentary  were  issued 
to  the  respondent.  The  contract  was  made  with  Mrs.  Emma 
Kaiser  as  the  widow  of  Charles  Kaiser,  deceased,  individu- 
ally. It  was  founded  upon  a  valual>le  consideration.  Con- 
test of  the  probate  of  the  will  which  gave  to  the  respondent 
one -half  of  the  estate  was  waived,  and  the  will  was  admitted 
to  probate  under  the  agrcenu*nt.  She  further  was  benefited 
by  the  agreement  in  obtaining  under  the  will  one -half  of  the 
separate  property  of  Charles  Kais(*r,  decreased.  The  demurrer 
admits  all  these  facts.  The  will  was  probated.  Respondent 
was  appointed  executrix.  She  paid  out  under  the  terms  of 
the  agreement  a  large  amount  of  money  to  this  party  under 
the  terms  of  the  agreement.  The  demurrer  admits  these  facts 
to  be  true.  That  the  court  may  not  misapprehend  the  char- 
acter of  this  suit,  we  desire  to  emphasize  the  fact  that  it  was 
not  instituted  against  Emma  Kaiser  as  executrix  of  the  estate 
of  Charles  Kaiser,  deceased,  but  was  instituted  against  her 
individually  upon  an  individual  liability  under  a  contract 
made  bv  her  individuallv,  and  before  she  could  have  con- 
tracted  in  any  respect  as  the  executrix  of  the  estate  of  Charles 
Kaiser,  deceased.  Keeping  these  main  facts  in  view,  we  con- 
tend that  the  court  erred  in  sustaining  ,the  respondent's 
demurrer.  Moreover,  it  may  be  seriously  doubted  as  a  prop- 
osition of  law,  whether  an  action  could  be  maintained  against 
Emma  Kaiser  as  executrix  of  the  estate  of  Charles  Kaiser, 
deceased,  upon  a  contract  made  when  she  was  the  executrix, 
that  would  establish  any  liability  whatever  against  the  estate 
of  Charles  Kaiser,  deceased.  The  general  rule  of  law  dedu- 
cible  from  all  the  authorities  ui)on  this  subject  is  that  an 
estate  is  not  answerable  for  the  contracts  of  its  executor  or 
administrator,  and  that  no  action  at  law  can  be  sustained 
against  him,  as  such,  on  ac^count  of  any  contract  made  after 
the  death  of  the  testate,  but  only  such  contracts  as  are  exe- 
cuted in  the  discharge  of  his  duties  of  office,  and  within  the 
scope  of  his  authority,  may  l)e  maintained  against  him  for 
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the  purpose  of  binding  the  estate.  Stating  the  rule  in  other 
words,  upon  a  contract  made  by  an  executor  it  is  the  general 
rule  of  law  that  the  executor  is  personally  liable.  Hence  it 
was  not  necessary  to  have  sued  Mrs.  Kaiser  as  executrix 
upon  the  contracts  set  out  in  the  complaint,  and  had  such 
suit  been  instituted  a  demurrer  for  misjoinder  of  parties 
would  have  })een  properly  sustained.  This  rule  of  law  is 
announced  in  the  case  of  Srhlickfr  v.  Hempiuvay,  110  Cal. 
.wO;  52  Am.  St.  Rep.  116. 

III.  The  general  rule  is,  in  actions  against  executors  or 
administrators,  as  follows :  First,  that  for  all  causes  of  action 
arising  upon  a  contract  made  by  the  testate  or  intestate  in 
his  lifetime  an  action  can  be  sustained  against  the  executor 
or  administrator  as  such,  and,  second,  that  in  all  causes  of 
a(*tion  where  the  same  arise  upon  contract  made  after  the 
death  of  a  testator  or  intestate  the  claim  is  against  the 
executor  or  administrator  personally,  and  not  against  the 
estate.  (Ferrin  v.  Myrick,  41  N.  Y.  322;  Austin  v.  Mnnro, 
47  N.  Y.  306;  Wahhmiih  v.  Waldsmifhr2  Ohio,  160.)  The 
liability  in  this  action  was  the  liability  of  the  respondent 
individually.  Under  the  rule  cited  there  could  be  no  liability 
upon  her  part  under  this  contract  as  executrix.  If  she  is  not 
liable  individually,  then  the  contra(*t  is  of  no  force  or  eflFect, 
notwithstanding  it  is  founded  upon  a  valuable  consideration 
and  is  indisputably  shown  to  have  ))een  in  part  executed. 
Also,  under  the  rule  stated,  she  could  not  have  bound  the 
estate  of  Charles  Kaiser,  deceased. 

Curler  d-  King,  for  Respondent. 

Hy  the  Court,  Talbot,  J.: 

This  case  is  similar  to  that  of  Li  Hie  Esden  v.  Emma  Kaiser, 
27  Nev.  432,  just  decided  by  this  court;  and,  for  the  reasons 
indicated  there,  the  order  and  judgment  sustaining  the 
demurrer  and  dismissing  the  suit  are  reversed,  and  the 
action  is  remanded  to  the  district  court,  which  will  fix  a 
time  for  the  defendant  to  answer. 

Belkxai%  C.  •).,  and  FitziiERALD,  J.,  cxmcur. 
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WILLIAM  BARNES,  by  T.  J.  Barnes,  His  (Iuardian 
Ad  Litem,  Kf:si>()ndent,  v.  THE  WESTERN  UNION 
TELEin^APH  (H)MPANY,  a  (Corporation,  Appel- 
lant. 

Tei.k<4Raphh— Failure  thi  Delivkr  Mkssaok— Contrikutory  Nf/?ugf:nce— 
Damages— Appeal. 

1.  Where  evldenco  is  ooiifiifting,  the  findings  of  the  trial  court  will  not  be 

disturbed. 

2.  In  an  action  for  injuri(>s  resulting  from  a  telejErraph  company's  failure  to 

deliver  a  messatje,  the  negligent  acts  of  third  parties,  with  w^hich  the 
plaintiff  was  not  connected,  could  not  be  relied  on  to  relieve  the  com- 
pany of  liability. 

H.  Where,  by  reason  of  a  tele^^raph  company's  failure  to  deliver  a  message, 
the  sender  was  i)laced  in  a  strange  city,  400  miles  from  home,  with 
only  $1.25  in  his  pocket,  and  in  trying  to  reach  home  suffered  cold  and 
hunger,  and  mental  worry  and  distress,  $400  damages  was  not 
excessive. 

4.  Semble:  Damages  are  recoverable  for  nientai  suffering  caused  by  a  tort, 
whether  in  connection  witli  physical  suffering  or  not. 

T).  Where,  on  delivering  to  a  telegraph  company  a  message  requesting  the 
sender's  brotlier  to  send  him  a  ticket  by  telegram,  the  sender  informed 
the  agent  that  he  had  no  means  tt>  lay  over,  his  suffering  from  cold 
and  hunger  in  sleeping  out  of  doors  at  nights,  and  in  attempting  to 
reach  his  home  4(KI  miles  distant,  resulting  from  failure  to  deliver  the 
telegram,  were  damages  reasonably  within  the  contemplation  of  the 
parties  in  making  the  contract  to  send  the  message,  and  hence  not  t(K) 
remote  to  entitle  the  sender  to  recover  therefor. 

Belknap,  ('.  J.,  dissenting. 

Appeal  from  the  F'irst  Judicial  District  Court,  Storey 
County;  C.  E.  }fack\  Judge. 

Action  by  William  Barnes,  by  T.  J.  Barnes,  his  guardian 
ad  litfm,  agfainst  the  Western  Union  Telegraph  Company. 
From  a   judgment  in  favor  of  plaintiff,  defendant  appeals. 

Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Geo.  H.  FearouH,  Cheney,  Massey  c(*  Smith,  and  h\  /?.  Car- 
penfer,  for  Appellant: 

I.  The  damag(^s  in  this  case  are  remote  and  contingent 
and  have  no  connection  whatever  with  the  delay  in  the 
delivery  of  the  message.  The  universal  rule  of  the  courts  is 
that  the  measure  of  damages  for  the  breac^h  of  a  contract 
with  a  telegraph  company,  as  well   as  any  other  contract, 
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iTiiist  be  limited  to  those  which  may  be  fairlv  considered  as 
arising  from  the  usual  course  of  things  from  the  breach  of 
the  very  contract  in  question,  or  which  both  parties  may 
reasonably  have  understood  and  contemplated  when  making 
the  contract  as  likely  to  result  from  its  breach.  This  is 
expressly  held  in:  Primrose  \.W.  r.  Tel.  Co.,  154  U.  8.  1; 
Sanders  v.  Sfeirarf,  1  Com.  PI.  Div.  lOG;  Markayv-  W.  U.  Tel. 
Co.,  16  Nev.  222;  CamJee  v.W.  U.  Tel.  Co.,  54  Wis.  471;  W. 
r.  Tel.  Co.  V.  Martin,  9  111.  Ap.  587;  Shields  V.Washington 
Tel.  Co.,  9  W.  Law  Journal,  Mar.  18,  1852;  Hill  v.  W.  T.  Tel. 
Co.,  20  S.  E.  135:  W.r.  Tel.  Co.  v. Wilson,  32  Fla.  527. 

E.  S.  Farrington,  for  Kespondent: 

I.  Defendant  was  negligent.  The  telegram  was  received 
in  Lovelock  at  1:10  a.  m.,  February  19th.  No  effort  was 
made  to  deliver  it  on  that  daj';  no  effort  was  made  to  deliver 
it  on  the  21st;  it  was  not  delivered  until  February  22d.  The 
telegram  was  not  deposited  in  the  postoflftce  at  Lovelock,  as 
recjuired  })y  the  rule  of  the  telegraph  company.  The  send- 
ing office  was  not  notified  that  the  telegi'am  could  not  be 
delivered.  The  telegi-am  could  have  been  delivered  at  T.  J. 
Harnes'  residence  in  Lovelock  at  any  time.  Barnes  was  in 
Lovelock  and  at  his  home  within  three  hundred  yards  of  the 
telegraph  office  every  day,  exciept  February  20th.  If  it  had 
been  deposited  in  the  postoflRce,  it  would  have  been  received, 
and  William  Barnes  would  have  received  his  ticket.  (Tele- 
graph Co.  V.  Gossett,  38  S.  W.  53G;  Hill  v.  Telegraph  Co., 
20  S.  E.  135;  Tel.  Co.  v.  Cnnniyigham,  14  So.  Rep.  579;  Tel. 
Co.  V.  Finer,  29  S.  W.  66;  Candee  v.  Tel.  Co.,  34  Wis.  471.) 
(iross  negligence  means  the  absence  of  the  care  that  was 
requisite  under  the  circumstances.  (I)eeringon  Negligence, 
sec.  11;   Tel.  Co.  v.  Oriswold,  41  Am.  Rep.  504.) 

XL  Damages  Not  Remote:  The  damages  in  this  case  are 
neither  remote  nor  (contingent,  but  they  are  the  direct  natural 
and  proximate  result  of  the  delay  in  delivery  of  the  telegram 
under  the  special  circumstances  which  were  known  to  the 
defendant.  (Hadley  v.  Baxendale,  9  Exch.  341;  Croswell  on 
Electricity,  sec.  578;  W.  V.  Tel.  Co.  v.  Gossett,  38  8.  W.  536; 
Ilendershot  v.  W.  V.  Tel.  Co.,  76  N.  W.  830;  W.  U.  Tel.  Co. 
V.  Norton,  62  N.  W.  1081;    ir.   T.  Tel.  Co.  v.  Chnrrh,  90  N. 
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W.  879,  8S1;  .\farkay  v.W.  T.  Tel.  Co.,  16  Nev.  226;  Hale  on 
Damages,  pp.  56,  60,  61,  62,  282;  FleiAchnerv.  Pacific  Postal 
Tel.  Co.,  55  Fed.  738;  Lhmm  v.  Penn.  R.  Co.,  24  N.  Y.  8.  824; 
W.  r.  Tel.  Co.  V.  liotre}},  19  S.  W.  554;  Prfteff  v.W.  T.  Tel. 
C<?.,  25S.  W.  794.) 

By  the  Court,  FiTZiJERAi.n,  J.: 

This  is  the  second  appeal  in  this  case.  On  the  first  trial 
the  jury  awarded  the  plaintiff  $1,200  damages,  and  the  court 
gave  judgment  for  the  amount.  On  appeal  therefrom  this 
(^ourt  reversed  the  judgment  as  being  excessive.  (24  Nev. 
125.)  This  judgment  of  reversal  was  rendered  October, 
1897,  nearly  seven  years  ago.  On  the  second  trial,  an  appeal 
from  the  judgment  in  which  is  here  now,  the  court,  sitting 
without  a  jury,  gave  judgment  for  the  plaintiff  for  the  sum 
of  $400.  As  the  foundation  of  such  judgment,  the  court 
found  the  following  facts: 

"(1)  That  on  the  19th  day  of  February,  1895,  at  45  min- 
utes past  1  o'clock  in  the  morning,  at  (irrand  Junction,  Colo., 
the  said  William  Barnes  delivered  to  the  agent  of  the  defend- 
ant a  telegram  directed  to  his  brother,  Thomas  J.  Barnes, 
at  Lovelo(»k,  Nevada,  requesting  him,  the  said  Thomas  J. 
Barnes,  to  wire  him  a  ticket  to  Ogden,  Utah. 

'^(2)  At  the  time  of  delivering  said  telegram  the  said 
William  Barnes  informed  the  agent  of  the  Western  Union 
Telegraph  Company  that  his  ticket  would  only  take  him  to 
Ogden,  and  that  he  had  no  means  to  lay  over  in  said  city  of 
Ogden.  The  said  William  Barnes  had  but  $1.25  in  his  pocket 
when  he  arrived  in  Ogden  in  the  morning  of  February  19, 
1895.  That  on  arriving  in  Ogden  the  said  William  Barnes 
made  due  inciuiry  as  to  whether  his  ticket  had  arrived.  Such 
inquiries  were  made  a  number  of  tiujes,  but  he  received  no 
ticket,  and  no  reply  to  his  telegram.  He  did  not  go  to  a 
hotel  because  his  money  was  insuflftcient.  lie  purchased  one 
or  two  meals  at  a  restaurant.  lie  spent  his  nights  in  a  rail- 
road depot  and  on  the  streets,  but  did  not  sleep.  He  was 
warned  by  the  police  several  times  to  get  out  of  town  or  go 
to  a  hotel.  Februarv  21st  he  boarded  a  west-bound  train 
clandestinely.  After  riding  several  hours  he  was  put  off  the 
train    and    walked    twenty    or    twenty-five    miles,  when    he 
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boarded  another  train.  Thus,  alternately  riding  and  walk- 
ing, he  traveled  as  far  as  Battle  Mountain,  where  he  arrived 
absolutely  without  money,  February  23,  1895.  That  during 
all  this  time  the  cold  was  intense,  and  the  said  William 
Barnes  suffered  severely  from  hunger  and  cold. 

"  (3)  That  said  telegram  was  received  at  defendant's  office 
at  the  town  of  Lovelock,  Nevada,  within  twenty -two  minutes 
after  it  was  sent,  and  on  the  morning  of  February  19,  189;">. 
Said  telegram  was  not  delivered  until  February  22, 1895.  No 
effort  was  made  to  deliver  the  telegram  February  19th  or 
February  21st.  The  telegram  was  not  deposited  in  the  post- 
office  addressed  to  the  addressee,  nor  was  the  sending  office 
notified  of  the  non- delivery  of  the  telegram. 

"  (4)  At  all  times  between  February  19  and  February  23, 
1895,  inclusive,  the  said  Thomas  J.  Barnes  had  his  residence 
in  said  town  of  Lovelock,  and  within  300  yards  of  defend- 
ant's telegraph  office.  Had  the  defendant  exercised  only 
slight  diligence,  said  telegi-am  could  have  })een  delivered  to 
the  said  Thomas  J.  Barnes  on  the  19th  day  of  February, 
1895.  Had  said  telegram  been  so  delivered,  William  Barnes 
could  and  would  have  received  the  ticket  asked  for  in  his 
telegram  on  the  20th  day  of  February. 

"  (5)  By  reason  of  defendant's  negligent  failure  to  deliver 
said  telegram,  plaintiff  suffered  damages  in  the  sum  of  $400." 

Appellant  makes  various  assignments  of  error,  but  three 
only  seem  to  be  relied  upon  in  the  l)rief8  of  its  counsel :  ( 1 ) 
Insufficiency  of  the  evidence  to  justify  the  findings  of  fact 
and  conclusions  of  law;  (2)  contributory  negligence  on  the 
part  of  plaintiff;  and  (3)  remoteness  of  the  damages. 

On  the  first  point,  to  wit,  the  insufficiency  of  the  evidence 
to  sustain  the  findings  and  conclusion,  it  is  deemed  unneces- 
sary to  go  into  minute  analysis  of  the  evidence  given  at  the 
trial.  The  most  that  can  be  claimed  by  the  appellant  is  that 
the  evidence  is  conflicting,  and  when  such  is  the  case  the  rule 
of  this  court  has  long  been  that  the  findings  of  fact  l)y  the 
trial  court  will  not  be  disturbed. 

On  the  second  point,  to  wit,  contributory  negligence  on 
the  part  of  the  plaintiff,  counsel  for  appellant  state  no  act  of 
the  plaintiff  that  is  by  them  claimed  to  be  of  the  nature  of 
contri])utory  negligence.     On  the  contrary,  the  acts  that  aiv 
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claimed  by  them  to  be  of  the  nature  of  eontribiitory  negli- 
genee  are  the  acts  of  two  other  persons.  Under  the  head- 
ing in  the  brief,  •HV)ntri])utory  Negligence,"  counsel  sa^',  "If 
there  was  any  negligence  about  it,  T.  J.  Barnes  [not  the 
plaintiff,  William  Barnes]  and  Mrs.  Addington  were  the 
negligent  parties."  No  showing  whatever  is  made  to  con- 
nect the  plaintiff,  William  Barnes,  with  the  alleged  negli- 
gent acts  of  T.  J.  Barnes  and  Mrs.  Addington.  In  such  case, 
even  if  the  acts  of  T.  J.  Barnes  and  Mrs.  Addington  were 
conceded  to  be  negligent,  it  could  not  avail  the  defendant. 

On  the  third  point,  to  wit,  remoteness  of  the  damages,  it, 
perhaps,  may  be  well  to  restate  the  facts  in  more  compact 
form,  thus:  By  reason  of  the  negligence  of  defendant  in 
not  delivering  the  telegram  in  proper  time,  plaintiff,  a  minor 
of  19  years  of  age,  was  placed  in  Ogden,  400  miles  distant 
from  his  home  at  Lovelock,  Nevada,  with  only  $1.2.')  in  his 
pocket.  Under  such  circumstances,  what  was  the  natural  and 
proper  thing  for  such  minor  to  do?  Upon  the  correct  answer 
to  this  question,  it  would  seem,  the  solution  of  the  matter  in 
controversy  depends..  As  an  illustrative  analogy,  one  at  least 
somewhat  applicable  to  the  situation  here  disclosed,  suppose 
the  railway  company  had  contracted  with  plaintiff  to  take 
him  to  Lovelock,  but  had  negligently  broken  its  contract  and 
left  him  at  Ogden,  what  would  be  the  natural  and  proper 
thing  for  the  plaintiff  to  dot  and  what  damages  would  that 
company  be  responsible  to  him  for?  Could  it  be  possible 
that  its  responsibility  in  damages  would  end  with  the  price 
paid  for  railway  ticket  and  hotel  bills  while  the  $1.25  lasted, 
and  wages  during  the  same  time?  Plaintiff  could  not  remain 
in  Ogden,  because  after  the  few  hours  that  the  $1.23  would 
pay  for  his  meals  and  lodging  he  would  have  nothing  whereon 
to  live.  Was  he  to  be  exi)ected  to  give  up  his  home  at  Love- 
lock, his  business,  his  residence,  his  citizenship,  and  his 
friends  and  neighbors  in  Nevada,  and  seek  new  home,  new 
business  (or  old  business),  new  residence,  new  citizenship, 
and  new  friends  and  neighl)ors  in  Utah?  Few  of  us  in  Nevada 
would  be  pleased  to  have  that  alternative  forced  upon  us,  and, 
were  the  scene  of  the  drama  in  any  other  land  or  state,  it  is 
most  probable  that  its  citizens  would  feel  upon  the  subject 
as  we  of  Nevada  fed. 
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Again,  suppose  it  were  held  that  he  should  have  made  the 
changes  above  intimated,  what  assurance  is  there  that  he 
(*ould  have  in  any  tolerable  time  obtained  employment  in 
this  land  in  which  he,  a  stranger,  was  compelled  to  make  his 
abode f  And  would  not  the  defendant  company,  if  he  did 
make  the  change,  be  responsible  to  him  for  reasonable  board 
and  wages  while  he  diligently  sought  employment?  Could  it 
be  possible  that  its  responsibility  in  damages  would  end  with 
the  price  paid  for  the  railway  ti<^ket  and  hotel  ]>ills  in  Ogden 
while  his  $1.25  lasted,  and  wages  during  the  same  time? 
Plaintiff  could  not  remain  in  Ogden,  because  after  the  few 
hours  that  his  $1.2.1  would  support  him  he  would  have  noth- 
ing whereon  to  subsist.  Defendant  had  been  informed  of 
this,  and  thereby  })ecame  chargeable  with  knowledge  and 
expectancy  of  the  results  naturally  flowing  from  the  necessi- 
ties to  whi(*h  the  defendant  knowingly  su])jected  the  plaintiff, 
and  with  the  damages  so  occasioned.  If  defendant  had  not 
been  aware,  at  the  time  the  message  was  sent,  that  plaintiff 
was  without  means  to  remain  in  Ogden,  his  necessity  for 
leaving  there  and  the  attendant  hardships  would  not  have 
been  within  the  contemplation  of  the  defendant.  If  the 
plaintiff  had  had  money  with  which  to  remain  at  a  hotel,  it 
might  have  been  his  duty  to  do  so,  and  charge  the  defendant 
for  his  expenses  and  time;  but  the  case  is  different  when  the 
defendant  knew  that  he  was  without  funds  to  do  this,  and 
would  likely  be  forced  to  suffer  humiliation,  fatigue,  hunger, 
and  cold. 

Under  the  circumstances  narrated,  was  it  not  the  natural 
and  proper  thing  that  the  plaintiff  should  set  out,  winter  as 
it  was,  to  go  afoot  or  otherwise,  when  he  could  honestly  do 
so,  to  his  home  at  Lovelock,  Nevada,  400  miles  distant  from 
Ogden,  Utah?  So  it  seems;  and  likewise  it  seems  that  who- 
ever negligently  caused  him  to  be  placed  in  such  a  situation 
should  be  held  responsible  to  him  thei'cfor.  The  trial  court 
awarded  the  plaintiff  $400  as  damages,  but  appellant  claims 
that  that  amount  is  excessive.  We  think  that  amount  was 
not  excessive.  The  elements  of  the  damages  would  be:  (1) 
Price  of  telegram;  (2)  wages  or  compensation  for  time  lost 
in  reaching  his  home  at  Lovelock;  (3)  price  of  meals  and 
lodging   during   the  time  he  would    be    en   route;   and  (4) 
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'* mental  worry  and  distress*'  aeeoinpanying  the  physical 
fatigue  and  eold  while  out  on  the  winter  journey — of  eourse, 
ineludingf  the  physical  suffering  itself.  Surely  $4()0  could 
not  reasona))ly  be  deemed  excessive  for  all  this. 

Whether  or  not  damage  for  mental  suffering  can  be 
allowed  is  among  the  courts  of  the  United  States  a  veritable 
(fHPsfio  vfxaia;  some  appellate  courts  hold  that  such  damage 
(*an  be  allowed,  and  others  hold  that  it  cannot.  Sometimes 
the  (juestion  is  whether  damages  for  mental  suffering  accom- 
panying physical  suffering  can  be  allowed,  and  sometimes 
the  (|uestion  is  whether  damages  for  mental  suffering  uncon- 
ne(*ted  with  physical  suffering  can  be  allowed.  If  mental 
suffering  can  be  allowed  for  in  any  (^ase,  what  differenc^o 
would  it  make  whether  there  were  physical  suffering  or  notf 
Suppose,  by  reason  of  the  negligence  of  a  defendant,  damages 
resulted  to  a  plaintiff,  said  damages  coming  from  two  sources: 
(1 )  Physical  suffering,  $10();  and  (2)  mental  suffering  accom- 
panying the  physical  suffering,  of  $100  more — making  in  all 
$2(K).  If  the  second  element,  to  wit,  the  $1(M)  allowed  for 
mental  suffering  accompanying  the  physical  suffering,  was 
allowed,  what  difference  could  it  make  if  the  said  or  similar 
mental  suffering  existed  by  reason  of  a  defendant's  negli- 
gent act  unaccompanied  by  physical  suffering?  The  reason 
given  in  some  of  the  cases  why  damages  cannot  be  allowed 
for  mental  suffering  alone  is  that  the  just  estimation  of  such 
danuiges  is  so  difficult.  But  if  such  mental  suffering  accom- 
l)anied  by  physical  suffering  can  and  must  be  estimated, 
cannot  and  should  not  mental  suft'eriug  unaccompanied  by 
physical  suffering  be  estinuited  and  allowed  for  in  damages? 
Clearly,  if  so  in  one  case,  logically  and  reasonably  it  must 
be  so  in  the  other. 

That  such  damages  can  be  allowed,  see  the  following  cases: 
Yoinuj  V.  Telegraph  Company,  107  N.  C.  370,  11  S.  E.  1044, 
9  L.  K.  A.  669,  22  Am.  St.  Kep.  H^'^\  Thompson  v.  Telegraph 
Company,  107  N.  C.  449,  12  S.  K.  427;  Gray,  (^ommun.  Tel. 
.sec.  65;  4  Lawson,  Rights,  "Kem.  &  Prac.  sec.  1970;  2  Thomp. 
Neg.  p.  847,  sec.  11;  Sedg.  Dam.  (Sth  ed.)  sec.  894;  Suth. 
Dam.  (2d  ed.)  sec.  97;  29  Am.  Law  R.  Ev.  267;  Meadows  v. 
The  Western  Union  Telegraph  Co.  (N.  C.)  43  S.  E.  512;  Sher- 
rill  V.  Tel.  Co.,  109  N.  V.  527,  14  S.  E.  94;  Cashion  v.  Tel,  Co., 
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123  N.  C.  267,  31  S.  E.  493;  Bennett  v.  Telegraph  Co.,  128  N. 
C.  103,  38  S.  E.  294;  Lyne  v.  Tel  Co.,  123  N.  C.  129,  31  S.  E. 
3r)();  8  Am.  &  Eng.  Enc.  Law,  pp.  658,  662,  663:  Bryan  v. 
Western  Union.  Tel.  Co.  (N.  V.)  45  S.  E.  938;  Hendnrks  v. 
Tel.  Co.,  126  N.  C.  304,  35  S.  E.  543,  78  Am.  St.  Rep.  658; 
Graham  v.  Tel.  Co..  109  La.  1071,  34  South.  D2;  3  Sutherland, 
Damages  (4th  ed.)  sec.  975;  Joyce,  Elec.  Law,  sec.  825;  West- 
ern rnimt  Tel.  Co.  v.  Bowles  (Tex.  ('iv.  A  pp.)  76  S.  W.  456; 
Western  Union  Tel.  Co.  v.  Chambers  (Tex.  Civ.  App.)  77  S. 
W.  273;  Western  Union  Tel.  Co.  v.  Shaw,  Id.  433;  Thomp- 
son V.  Tel.  Co.,  107  N.  C.  449,  12  S.  E.  427;  Telegraph  Co.  v. 
Cooper,  71  Tex.  507,  9  S.  W.  598,  1  L.  K.  A.  728,  10  Am.  St. 
Kep.  772;  So.  Kelle  v.  Western  Union  Tel.  Co.,  55  Tex.  308, 
40  Am.  Rep.  805;  Shear.  &  Red.  Neg.  sec.  605;  Chapman  v. 
We.stem  Union  Tel.  Co.  (Ky.)  13  S.  W.  880;  Ree.^e  v.  W.  U 
Tel.  Co.,  123  Ind.  294,  24  X.  E.  163,  7  L.  R.  A.  583;  W.  U. 
Tel.  Co.  V.  Moore,  76  Tex.  66,  12  S.  W.  949,  18  Am.  St.  Rep. 
25;  Telegraph  Co.  v.  Adams,  75  Tex.  531,  12  S.  W.  857,  6  L. 
R.  A.  844,  16  Am.  St.  Rep.  920;  Telegraph  Co.  v.  Feegles,  75 
Tex.  537,  12  S.  W.  860;  Stuart  v.  Telegraph  Co.,  66  Tex.  580, 
18  S.  W.  351,  59  Am.  Rep.  623;  Telegraph  Co.  v.  Sipnpson, 
73  Tex.  422,  11  S.  W.  385;  Wadsworth  v.  ir.  U.  Tel.  Co.,  86 
Tenu.  695,  8  S.  W.  574,  6  Am.  St.  Rep.  864;  3  Suth.  Dam. 
259;  Scott  &  Jariiigan  on  Telegraphs,  sec.  418;  Sedg.  Dam. 
25;  Renihan  v.  Wright  (Ind.  Sup.)  25  X.  E.  822,  9  L.  R.  A. 
514,  21  Am.  St.  Rep.  250. 

Many  other  authorities  to  the  same  effect  miglit  liave  been 
cited,  and  as  many,  perhaps,  against  the  doctrine;  but  we 
think  the  better  reasoning  is  in  those  ca.ses  establishing  the 
doctrine.  The  cases  for  and  against  the  doctrine  will,  per- 
haps, nearly  all  be  found  referred  to  in  the  cases  above  men- 
tioned. 

That  damages  may  be  recovered  for  the  mental  suffering 
occasioned  and  accompanied  by  physical  injurj-  or  fatigue  is 
very  generally  held  by  the  authorities,  and  pain  of  mind 
directly  resulting  from  exposure,  cold,  Ininger,  exertion,  and 
deprivation  of  a  place  to  sleep,  to  wliich  the  plaintiff  was 
subjected  as  a  natural  result  of  defendant's  negligence, 
would  properly  come  within  this  well-re(»ognized  rule.  See 
Riley  v.  Railway  Co.,  27  \V.  Va.  147;   MrCtpy  v.  Milwaukfe  St. 
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Ht/.  Co.,  88  Wis.  56,  59  N.  W.  453;  Cm.  R.  K  Co.  v.  I^umr, 
8:3  Ua.  588,  10  S.  E.  279;  Caldwell  v.  Ceniral  Park  (Com.  PI.) 
27  N.  Y.  Supp.  397;  Davidson  v.  Soufhcrn  Par.  Co.  (C.  C.) 
44  Fed.  476;  Wrhjhf  v.  Compton,  53  Tnd.  337;  Richmond  v. 
Xonnnif,  84  Va.  167,  4  8.  E.  211,  10  Am.  St.  Rep.  827;  Car- 
penter V.  Mexican  Xaf.  R.  Co.(VA\)  39  Fed.  315;  Stockton 
V.  Frey,  45  Am.  Dee.  138;  Brotcn  v.  C.  Jf.  c(-  iSt.  P.  R.  Co. 
(Wis.)  11  N.  W.  356,  911,  41  Am.  Rep.  41 ;  Hoover  v.  Haynes, 
(Neb.)93N.  W.  732. 

Where  railroad  companies  have  neglijj:eiitly  left  passengers 
at  the  wrong  station,  and  thereby  exposed  them  to  eold, 
fatigue,  and  suffering,  verdiets  for  damages  for  larger 
amounts  in  proportion  to  the  hardship  undergone  than  the 
judgment  here  bears  to  the  injury  sustained  have  been  held 
not  excessive.  (Lake  Erie  R.  Co.  v.  does  (Ind.  App.)  32  X. 
E.  588,  Louisville  R.  Co.  v.  Hallard  (Ky.)  10  S.  W.  429,  2  L. 
R.  A.  694,  and  other  cases  cited  in  the  brief.)  This  much 
under  the  first  branch  of  the  rule  laid  down  in  the  case  cited 
by  counsel  for  appellant,  to  wit,  the  English  case  of  Iladley 
v.  Haxendale,  Exc'h.  341,  354,  23  L.  J.  Ex.  179,  182,  to  wit, 
damages  which  may  fairly  and  reasonably  be  considered  as 
naturally  arising  from  the  breach  of  contract. 

Under  the  second  branch  of  the  rule  laid  down  in  the  Uad- 
ley-Haxendale  Case, -we  think  the  same  result  would  follow, 
to  wit,  damages  which  arise  from  circumstances  peculiar  to 
the  case  where  those  special  circumstances  are  known  to  the 
person  who  has  broken  the  contract.  The  English  court 
ruled  that  damage  of  the  last -mentioned  kind  '^must  be  sup- 
posed to  have  been  contemplated  l)y  the  parties  to  the  c<m- 
tract,  and  is  recoverable."  (See  Wood's  Mayne  on  Damages, 
p.  21.) 

In  Western  I'nion  Telegraph  Co.  v.  Xorton  (Tex.  Civ.  App.) 
62  S.  W.  1081,  a  telegram  was  sent  re<iuesting  the  sendee  to 
meet  the  sender  at  a  flag  station  on  the  railroad,  and  it  was 
held  that  the  telegraph  company  might  reasonably  infer  that 
as  a  result  of  its  failure  to  deliver  the  message  the  sender 
would  be  compelled  to  walk  alone  in  the  night,  subject  to 
distress  of  mind. 

Other  cases  indic^ating  that  the  damages  are  not  too  i-emote 
are  cited  in  the  brief,  including  Htndershot  \.  Western  I'nion 
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Telegraph  Co.  (Iowa)  76  N.  W.  828;  68  Am.  St.  Rep.  313; 
Pruett  V.  Western  Union  Telegraph  Co.  (Tex.  Civ.  App.)  25 
S.  W.  794. 

We  think  in  the  case  at  bar  that  tlie  evils  and  damage 
coming  to  plaintiff  by  reason  of  defendant's  negligently 
causing  him  to  be  placed  in  the  situation  that  he  was  on  his 
an'ival  at  Ogden  and  during  his  journey  to  Battle  Mountain 
were  reasonably  within  the  contemplation  of  the  parties, 
plaintiff  and  defendant,  when  they  entered  into  their  contract 
of  sending  the  telegraphic  message  at  Grand  Junction,  Colo. 
The  evils  and  damages  that  came  to  plaintiff  after  his  arrival 
at  Battle  Mountain,  to  wit,  breaking  of  his  leg,  etc.,  were  not 
claimed  or  allowed  for  in  damages  in  the  case,  and  therefore 
need  no  consideration  in  this  opinion. 

Under  the  circumstances  of  the  case,  we,  for  the  foi-egoing 
reasons,  think  the  damages  awarded  to  the  plaintiff  by  the 
trial  court  were  neitlier  remote  nor  excessive,  and  therefore 
its  judgment  in  the  case  is  affirmed. 

Talbot,  J.:  I  concur. 

Belknap,  C.  J.,  dissenting: 

Upon  the  facts  I  think  the  damages  are  excessive,  and  not 
within  the  contemplation  of  appellant  when  it  entered  into 
the  contract  to  transmit  the  message. 

The  case  of  Squire  et  al.  v.  Western  Vnian  Tel.  Co.,  98 
Mass.  232,  93  Am.  Dec.  157,  was  tort  for  neglect  to  deliver  a 
telegraphic  message  seasonably.  In  that  case,  as  in  this, 
there  were  no  special  stipulations  or  restrictions  attached  as 
to  defendant's  liability,  and  it  was  held  responsible  according 
to  the  general  rules  of  law.  The  court  in  that  case  said: 
"These  rules,  in  their  application  to  damages  in  actions  of 
this  nature,  are  well  settled  and  familiar.  A  party  who  has 
failed  to  fulfill  a  contract  cannot  be  held  liable  for  remote, 
contingent,  and  uncertain  consequences,  or  for  speculative 
or  possible  results  which  may  have  ensued  on  his  breach  of 
duty,  although  they  may  be  traceable  to  that  cause.  The 
reason  is  that  damages  of  such  a  nature  are  not  the  natural 
or  necessarv  incidents  of  a  contract,  and  cannot  be  deemed 
to  have  been  within  the  contemplation  of  parties  when  they 
agreed  together.     A  rule  of  damages  whidi  should  embrace 
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within  its  soope  all  the  eonsequenees  which  might  be  shown 
to  have  resulted  from  a  failure  or  omission  to  perform  a 
stipulated  duty  or  service  ^vould  be  a  serious  hindrance  to  the 
operations  of  commerce  and  to  the  transaction  of  the  com- 
mon business  of  life.  The  effect  would  often  be  to  impose  a 
liability  wholly  disproportionate  to  the  nature  of  the  act  or 
.service  which  a  party  has  bound  himself  to  perform  and  to 
the  compensation  paid  and  received  therefor.  The  practical 
rule,  founded  on  a  wise  policy,  and  at  the  same  time  con- 
sistent with  good  sense  and  sound  equity,  is  that  a  party  can 
be  held  liable  for  breach  of  a  contract  only  for  such  damages 
as  are  the  natural  or  necessary,  and  the  immediate  and  direct, 
results  of  the  breach,  such  as  might  properly  be  deemed  to 
have  been  in  contemplation  of  the  parties  when  the  contract 
was  entered  into,  and  that  all  remote,  speculative,  and  uncer- 
tain results  *  *  "'^  must  be  excluded,  as  forming  no  just 
or  legitimate  basis  on  which  to  determine  the  extent  of  the 
injury  actually  caused  by  a  breach. '^ 

Let  us  apply  the  law  as  there  laid  down  to  the  facts  as 
stated  in  the  opinion  of  the  majority.  The  direction  fn  the 
message  to  send  a  ti(»ket  to  the  plaintiff  at  Ogden  was  of  a 
pecuniary  nature,  and  the  breach  of  the  contract  should  be 
measured  l)y  standards  applicable  to  pecuniary  matters.  The 
natural  conse(|uence  of  a  failure  to  deliver  the  message  would 
l)e  the  actual  damage  plaintiff  sustained,  such  as  his  reason- 
able expenses  during  the  delay,  loss  of  time,  and  the  cost  of 
the  message.  Mental  anguish  was  not  the  natural  or  neces- 
sary consequence  of  the  breach,  nor  its  immediate  or  direct 
result.  It  was  the  secondary,  and  not  the  primary,  conse- 
quenc'e,  and  damages  for  it  could  not  have  been  within  the 
contemplation  of  the  parties  when  they  entered  into  the 
(U)ntract. 

I  therefore  dissent  from  tlie  judgment. 
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THE  STATE  OF  NEVADA,  Respondent,  v.  FRED 
ROBERTS,  FRANK  WILLIAMS,  J.  P.  SEVENER, 
AND  T.  F.  (tORMAN,  Appellants. 

Jury— CHALLENdE.s—CiRouNDs— Implied  Bias— Formation  of  Opinion. 

1.  Under  Criminal  Practice  Art,  see. 340  i Compiled  Laws  of  1900,  see.  4305), 
making  the  formation  or  expression  of  an  un(|uallfled  opinion  of  guilt, 
when  not  based  ujion  the  reading  of  newspaper  accounts  of  the  transac- 
tion, ground  for  challenge  for  implied  bias,  the  formation  or  expres- 
sion of  an  unqualified  opinion,  when  shown  not  to  have  been  based 
on  newspaper  accounts  alone,  renders  the  jury  incompetent,  though, 
in  response  to  a  iiuestlon  of  the  court,  he  says  that  he  can  put  aside 
what  he  has  heard  and  read,  and  give  defendant  an  impartial  trial. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict of  the  State  of  Nevada,  Humboldt  county;  S.  J.  Bon- 
ni field,  Jr.,  Judge. 

The  defendants  were  convict  ted  of  murder  in  the  first 
degree,  and  appeal.     Reversed. 

The  facts  suflficiently  appear  in  the  opinion. 

M.  aV.  Bonni  field  and  Fran  I'  X.  Murphy,  for  Appellants: 

I.  The  admission  in  evidence  of  the  photographs  of  the 
dead  body  of  Jack  Welsh,  and  of  the  amputated  and  muti- 
lated portions  thereof,  to  wit,  Exhibits  B,  C,  1),  and  E,  was 
such  error  as  demands  a  new  trial.  The  evidence  shows  that 
the  photographs  were  not  the  best  evidence  for  any  purpose 
for  which  they  were  offered.  It  shows  that  the  state  had 
])etter  evidence;  it  shows  that  they  were  not  instructive  and 
were  not  illustrative  of  any  material  testimony;  it  shows  that 
the  oral  testimony  as  to  "the  identity  of  the  deceased  and  as 
to  .showing  the  condition,  character,  and  location  of  the 
wound  testified  to  by  the  attending  physician'^  was  the  best 
evidence,  undisputed  and  complete.  The  record  shows  that 
the  photographs  were  not  nec^essary  for  any  legal  purpose  of 
the  case;  that  they  were  not  competent  evidence  on  any 
material  point  in  the  case,  and  that  they  did  not  correctly 
represent  the  material  matters  of  fact  testified  to  by  the  doc- 
tor. The  effect  of  it  was  to  ex(*ite  the  passions  and  prejudices 
of  the  jury  against  the  defendants,  if  that  was  not  the  sole 
object  of  offering  them  in  evidence  and  exhibiting  them  to 
the  jury.     (22  Kncy.  Law,  2d  ed.  772,  note  3;  778,  note  4; 
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775,  note  4;  776,  note  2;  Sellerk  v.  Jmieaville,  104  Wis.  570; 
Am.  8t.  Rep.  76,  892;  Baxter  v.  Chicago  and  X.  W,  R,  Co,,  104 
Wis.  307;  State  v.  Miller,  74  Pac.  668,  S.  W\  644;  Ortis  v. 
State,  no  Fla.  256;  Leidlein  v.  Meyer,  95  Mirh.  586.) 

II.  The  admission  of  the  declarations  of  the  deceased, 
•lack  Welsh,  as  to  the  identification  of  the  defendants,  was 
such  error  as  demands  a  new  trial.  The  evidence  shows  that  at 
the  time  of  the  making  of  said  declarations  he  was  not  fully 
conscious  of  impending  death;  that  he  was  not  without  hope 
of  recovery;  that  he  had  not  abandoned  hope,  and  that  he  did 
not  at  the  time  entertain  a  settled  and  hopeless  expectation 
of  immediate  death;  and  his  declarations  were  inadmissible. 
(10  Am.  &  Kng.  Ency.  of  Law,  2d.  ed.  364,  and  notes;  Id. 
365,  note  1,  nnd  cases  cited;  Id.  366,  note  1;  Id.  367,  note 
1;  Id.  367,  note  3;  Rex  v.  Corbett,  4  C.  and  P.  544;  Rex  v. 
Spilshftrif,  7  C.  and  P.  187;  Reg  v.  Megson,  9  C.  and  P.  418: 
Reg  V.  Mrolas  (C.  (\)  6  Cox  (\  V.  120;  10  Ency.  Law,  368, 
note  3.)  At  the  time  of  declarations  Welsh  was  partially 
unconscious,  and  the  declarations  were  inadmissible.  (10 
Ency.  Law,  375,  note  11.) 

III.  The  court  erred  in  denying  defendants'  challenge  to 
the  juror,  Richard  Barry,  on  the  ground  that  said  juror  had 
formed  and  expressed  an  unqualified  opinion  as  to  the  guilt 
or  innocence  of  the  defendants.  The  defendants  exhausted 
all  their  peremi)tory  challenges  and  were  compelled  to  pro- 
ceed with  the  trial  of  the  case  with  the  said  Richard  Barrv 
on  the  jury.  (Comp.  Laws,  4305,  subd.  8;  State  v.  Millain, 
3  Xev.  409;  State  v.  MrClear,  11  Nev.  57,  59;  State  v.  Ray- 
mond, 11  Nev.  107;  State  v.  Carrick,  16  Nev.  126;  State  v. 
Simas,  25  Nev.  450;  State  v.  Buralli,  27  Nev.  41;  State 
V.  Buerman,  53  Pac.  874;  State  v.  Start,  56  Pac.  15;  State  v. 
Mnrphy,  37  Pac.  420;  State  v.  Glein,  41  Pac.  998;  State  v. 
Moody,  51  Pac.  356;  People  v.  Wells,  34  Pac.  718;  People 
v.  Miller,  57  Pac.  770;  State  v.  Morrison,  68  Pac.  48;  State 
V.  Sheerin,  33  Am.  St.  Rep.  600;  2  Ency.  PI.  &  Pr.  p.  430, 
note  4;  State  v.  Kornstett,  61  Pac.  805;  State  v.  /xittin,  52 
Pac.  314;  Huntley  v.  Territory,  54  Pac.  314;  People  v.  Thied, 
39  Pac.  837;  State  v.  Crofford,  96  N.  W.  890;  People  v. 
Baker,  60  Mich.  277;  Hlaek  v.  State,  42  Tex.  377;  Stnith 
v.  Kawes.  36  Am.  Dec.  522-2S;    People  v.  Cottle,  6  Cal.  228; 
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People  V.  Edwards,  4:1  Cal.  640;  People  v.  Johnstoti ,  46  Cal. 
78;  Reynolds  v.  United  States,  98  U.  S.  145;  People  v.  Mallon, 
3  Lans.  224;  State  v.  Bentmi,  2  Dev.  &  B.  196;  Jachmn  v. 
Conimonwealth,  11  Leigh.  657;  Frazier  v.  *S7afc,  23  Ohio  St. 
551;  People  v.  Mather,  21  Am.  Dec.  122;  aS7«/<?  v.  Stevens, 
75  Pac.  546;   Smith  v.  Eames,  36  Am.  Dec.  515,  and  notes.) 

IV.  The  court  erred  in  refusing  to  give  the  following 
instruction  (defendants'  instruction  No.  10)  requested  by  the 
defendants:  "The  court  instructs  the  jury  that  the  policy  of 
our  law  deems  it  better  that  many  guilty  persons  should 
escape  rather  that  one  innocent  person  should  be  convicted 
and  punished;  so  that,  unless  you  can  say,  after  a  careful 
consideration  of  all  the  evidence  in  the  case,  that  every 
material  allegation  of  the  indictment  is  proved  beyond  a 
reasonable  doubt,  you  should  find  the  defendants  not  guilty." 

V.  The  court  erred  in  refusing  to  give  the  following 
instruction  (defendants'  instruction  No.  15)  requested  by 
the  defendants:  '^The  jury  is  instructed  by  the  court,  that 
if,  after  a  careful  comparison  and  candid  consideration  of  all 
the  evidence  in  the  case,  you  have  a  doubt  of  the  guilt  of 
the  defendants,  or  any  of  them,  it  will  then  be  your 
duty  to  determine,  if  you  can,  whether  such  doubt  be  a 
reasonable  doubt  or  not,  and  if  you  entertain  a  reasonable 
doubt  as  to  whether  such  doubt  be  reasonable  or  not,  it  will 
be  your  duty  to  give  the  defendants,  or  any  of  them,  con- 
cerning whom  you  may  entertain  such  reasonable  doubt,  the 
benefit  of  such  doubt  and  acquit  them,  or  any  one  of  them 
with  reference  to  whom  you  may  entertain  a  reasonable 
doubt  of  his  guilt." 

VI.  The  court  erred  in  refusing  to  give  the  following 
instruction  (defendants'  instruction  No.  18)  re(iuested  by  the 
defendants:  '*  You  are  instructed  by  the  court  that,  so  far 
as  regards  the  question  of  identity  of  the  defendants,  or  any 
of  them,  if  you  believe,  from  the  evidence  and  the  circum- 
stances proved,  that  there  is  reasonable  doubt  whether  the 
deceased.  Jack  Welsh,  might  not  be  mistaken  as  to  their 
identity,  or  the  identity  of  any  one  of  them,  then,  before  the 
jury  would  be  authorized  to  convict  the  defendants,  or  any 
one  of  them,  the  corro})orating  circumstances  tending  to 
establish  their  identitv  must  be  such  as,  with  the  other  testi- 
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inony,  produc^es  a  degree  of  certainty  in  the  minds  of  the  jury 
so  great  that  they  can  say  and  feel  that  they  have  no  reason- 
able doubt  as  to  the  identity  of  the  defendants,  or  some  of 
them.  And  in  considering  the  statements  made  by  Welsh, 
if  you  believe  from  the  evidence  that  he  made  any,  then  it  is 
your  right  and  dutj'  to  consider  the  testimony  given  by  the 
witnesses  as  to  those  statements;  and  if,  after  considering 
the  testimony,  if  any,  given  by  such  witnesses,  you  entertain 
a  reasonable  doubt  as  to  whether  said  deceased  was  compe- 
tent, able  to,  and  did  identify  these  defendants,  or  any  of 
them,  then  you  should  give  such  defendants,  or  defendant, 
the  benefit  of  such  doubt  and  ac<juit  them,  or  him,  unless  you 
are  satisfied  from  all  the  evidence  in  the  case,  beyond  a 
reasonable  doubt  that  these  defendants,  or  some  one  of  them, 
are  or  is  guilty;  and  you  are  not  bound  to  believe  the  testi- 
mony of  any  of  such  witnesses  so  testifying  as  to  the  state- 
ments made  by  the  deceased  immediately  prior  to  his  death 
in  the  presence  of  these  defendants  as  to  their  identity,  if  you 
believe  from  the  facts  and  circumstances  that  said  witnesses 
may  have  been  mistaken." 

VII.  The  court  erred  in  refusing  to  give  the  following 
instruction  (defendants'  instruction  No.  22)  requested  by 
the  defendants:  "You  are  instructed  bv  the  court  that,  if 
the  jury  believe  from  the  evidence  beyond  a  reasonable  doubt 
that  one  or  more,  but  not  all,  of  the  defendants  killed  Jack 
Welsh  in  the  manner  alleged  in  the  indictment,  but  are  not 
satisfied  from  the  evidence  beyond  a  reasonable  doubt  which 
of  the  defendants  is  the  guilty  or  are  the  guilty  parties,  then, 
as  a  matter  of  law,  it  is  the  duty  of  the  jury  to  acquit  all  of 
the  defendants.'' 

VIII.  The  court  erred  in  refusing  to  give  the  following 
instruction  (defendants'  instruction  No.  26)  requested  by  the 
defendants:  "The  court  further  instructs  the  jury  that  this 
is  not  a  civil  case,  but  is  a  criminal  prosecution;  and  that  the 
rules,  as  to  the  amount  of  evidence  in  this  case,  are  different 
from  those  in  a  civil  case,  and  a  mere  preponderance  of  evi- 
dence would  not  warrant  the  jury  in  finding  the  defendants, 
or  any  one  of  them,  guilty,  but  before  the  jury  can  convict 
the  defendants,  or  any  one  of  them,  they  must  be  satisfied  of 
his  or  their  guilt,  beyond  all  reasonable  doubt." 
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IX.  The  court  erred  in  refusing  to  give  the  following 
instruction  (defendants'  instruction  No.  27)  requested  by  the 
defendants:  "You  are  instructed  by  the  court  that  your 
personal  opinion  as  to  the  facts  not  proven  cannot  properly 
be  considered  by  you  as  the  basis  of  your  verdict.  You  may 
believe,  as  men,  that  certain  facts  exist,  but,  as  jurors,  you 
can  only  act  upon  evidence  introduced  upon  the  trial,  and 
from  that,  and  that  alone,  you  must  form  your  verdict, 
unaided,  unassisted,  and  uninfluenced  by  any  opinions  or 
presumptions  not  formed  upon  the  testimony." 

X.  The  court  erred  in  refusing  to  give  the  following 
instruction  (defendant's  instruction  No.  28)  requested  by 
the  defendants;  "You  are  instructed  by  the  court  that, 
although  a  written  s*tatement  purporting  to  be  the  dying 
declaration  of  Jack  Welsh  was  admitted  in  evidence  in  this 
case,  yet  it  rests  with  the  jury  entirely,  and  not  with  the 
court,  to  say  what,  if  any,  weight  is  to  be  attached  to  said 
statement  as  evidence  in  this  case.  And  in  considering  the 
said  statement  the  jury  should  consider  all  the  facts  and 
circumstances  introduced  in  evidence,  if  any,  surrounding 
the  making  of  same,  if  the  jury  believe  from  the  evidence, 
beyond  a  reasonable  dou})t,  that  any  such  declaration  was 
made.  And  if  after  a  candid  consideration  of  said  written 
statement  and  such  facts  and  circumstances,  as  aforesaid,  if 
any,  the  jury  should  entertain  a  reasonable  doubt  as  to  the 
reliability  of  said  written  statement,  or  as  to  any  material 
tact  stated  in  said  statement,  then  the  jury  are  at  liberty  to 
disregard  the  entire  statement,  and  it  is  the  duty  of  the  jury 
to  give  the  defendants  the  benefit  of  any  reasonable  doubt 
which  may  be  raised  by  such  written  statement,  and  exists 
in  their  minds  after  a  candid  consideration  of  such  state- 
ment and  the  facts  and  circumstances  surrounding  the 
making  of  same." 

XI.  Each  of  said  instructions  (correctly  states  the  law  and 
was  applicable  to  the  facts  in  this  case  as  shown  by  the  testi- 
mony, and  the  principle  of  law  stated  in  each  of  said  instruc- 
tions was  not  stated,  nor  given,  in^  any  of  the  instructions 
given  by  the  court  to  the  jury  in  this  case.  (People  v.  Bonds , 
1  Nev.  33;  Moreai  v.  Hwift,  15  Nev.  221;  State  v.  Levigne,  17 
Nov.  435;  11  Ency.  PI.  &  Pr.  p.  213,  notes  1,  2,  3;  11  Ency. 
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PL  &  Pr.  p.  214,  notes  1,  2;  People  v.  ^irong,  30  Oal.  151; 
People  V.  Murray,  41  Cal.  6f>;  People  v.  /T/ngr,  27  Oal.  515; 
11  Ency.  1*1.  &  Pr.  p.  :J3r),  note  5;  *S7a^'  v.  Cashing,  58  Am. 
St.  Rep.  883;  ^/ft.sv>w  V.  aSV^t^c,  18  Am.  St.  Rep.  96;  Afeifly  v. 
*S7^/^  8  Am.  St.  Rep.  447;  Spies  v.  People,  8  Am.  St.  Rep. 
461.) 

James  G.  Sweeney ,  Attorney -(ieneral,  and  H.Warren,  Dis- 
trict Attorney, for  Respondent: 

I.  The  photographs  marked  exhibits  B,  C,  1),  and  E,  were 
properly  admissible  npon  several  fjfronnds.  They  were  clearly 
admissible  for  the  pnrpose  of  identification.  (People  v.  iSnnth, 
121  N.  Y.  578;  Crane  v.  H^rion  <(•  Co.,  5  Wash.  479;  United 
States  V.  Pagliano,  58  Fed.  10()1:  ignited  States  v.  Lot  of 
Jewelry,  59  Fed.  684;  Travelers  Ins.  Co.  v.  Sheppard,  85. (la. 
751;  Beavers  v.  State,  58  Ind.  530;  Brooke  v.  Brooke,  60  Md. 
524;  Commonwealth  v.  Campbell,  155  Mass.  537;  22  Am.  & 
VA\g.  Enc3'.  Law,  2d  ed.  p.  773,  note  5;  See  Transcript,  p.  33, 
bottom  of  page;  Transcript,  p.  46,  last  five  lines;  Transcript, 
p.  33,  top  of  page.) 

They  were  admissible  npon  the  ground  that  they  aided  the 
jury  in  applying  the  eviden<*e.  (People  v.  Durrani,  116  Cal. 
179;  Rice,  Criminal  Evidence,  154;  Wharton's  Criminal  Evi- 
dence, 9th  ed.  sec.  544;  Thompson  on  Trials,  sec.  869;  Udder- 
rook  V.  Commonwealth,  76  Pa.  St.  340;  Bishop's  New  Crini. 
Proc.  sec.  1097;  People  v.  Fish,  125  N.  Y.  136;  Commonwealth 
V.  Campbell,  155  Mass.  537:  Otis  v.  State,  30  Fla.  256;  Deder- 
ichs  V.  Salt  Lake  City  Ny.  Co.,  14  Utah  137;  Redding  v.  Gates, 
52  Iowa,  210,  213;   Transcript,  p.  47.) 

They  were  admissible  as  explanatory  or  illustrative  evi- 
dence in  ena))ling  witnesses  to  make  their  testimony  clearer, 
and  to  enable  jurors  to  understand  it  better.  (Alberti  v. 
.V.  Y.  L.  E.  a-  Western  R.  R.  Co.,  6  I..  R.  A.;  Redding  v.  Gates, 
52  Iowa,  213,  765;  22  Am.  &  Eng.  Ency.  Law,  2d  ed.  p.  774; 
Transcript,  p.  34,  35,  36.  bottom  of  page,  p.  37,  top  of  page.) 

The  court's  attention  is  particularly  directed  to  these  pages 
of  the  transcript,  showing  that  Dr.  (riroux  made  use  of  these 
photographs  for  the  purpose  of  better  illustrating  his  testi- 
mony, and  to  enable  the  jury  to  understand  it  more  clearly. 
An  examination  of  the  photographs  will  show  wherein  ccr- 
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tain  wounds  were  marked  X  and  Z  in  indicating  parts  of  the 
body  referred  to  in  his  testimony. 

It  is  a  matter  of  discretion  with  the  trial  judge  to  admit 
or  exclude  photographs  offered  in  evidence.  (22  Am.  &  Eng. 
Ency.  Law,  2d  ed.  p.  776.) 

In  this  matter  the  court's  attention  is  directed  to  the  fact 
that  the  trial  judge,  before  exercising  his  discretion  in  this 
matter,  adjourned  court  from  2  p.  m.  Saturday  until  Monday 
morning  to  allow  counsel  and  himself  to  examine  the  authori- 
ties thereon.     (See  Transcript,  p.  40.) 

They  are  admissible  if  they  are  instructive  to  the  jury,  and 
it  is  within  the  discretion  of  the  trial  judge  to  admit  or 
ex(dude  them  on  the  question  of  whether  or  not  they  are 
instructive.  They  were  instructive.  (  Verran  v.  Baird^  150 
Mass.  141;  Gilhprt  yAVesi  End  Sfreef  Ry.  Co..  160  Mass.  403; 
Harris  v.  Ciffj  of  Qtnnry,  171  Mass.  472;  Carey  v.  Inhabitants 
of  Huhhardston,  172  Mass.  106;  Transcript,  pp.  33,  34,  35.) 

If  photographs  are  admissible,  the  sole  (luestion  to  be 
determined  is  whether  or  not  they  represent  faithfully  that 
which  they  are  intended  to  portray.  The  photographs  were 
true  rei)resentations,  and  faithfully  represented  what  they  por- 
trayed. (See  Transcript,  testimony  of  Kenyon,  p.  6;  testimony 
of  Robbins,  p.  28;  testimony  of  Uiroux,  pp.  32,  33,  37,  46.) 

It  does  not  make  any  difference  who  took  the  photographs. 
Photographs  taken  by  amateurs  are  admissible  if  proven  to 
be  correct.  (Underbill  on  Criminal  Ev,  par.  51,  and  authori- 
ties cited.) 

The  case  of  State  v.  Miller,  74  Pac.  658,  the  only  one  relied 
upon  by  counsel  for  defendants,  is  not  in  point.  In  that  <»ase 
the  photographs  were  held  not  'properly  admissible  upon  the 
ground  that  they  did  not  truly  represent  that  which  they  were 
intended  to  portray,  and  upon  that  point  solely. 

(•ounsel  for  defendants  was  mistaken  when  he  said  that 
the  photographs  showed  that  the  several  parts  of  the  body 
which  were  shown  in  the  exhibits  were  dismembered  or 
severed  from  the  body.  Such  was  not  the  case,  as  the  evi- 
dence will  disclose,  and,  even  if  they  were,  it  would  be 
immaterial. 

Photographs  of  the  head  and  neck  of  a  murdered  man, 
showing  the  wound,  when  proved  to  ])e  true  representations 
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of  the  location  of  the  wound,  were  held  admissible  in  People 
V.  Fifih,  127)  N.  Y.  18G.  And,  snbjeet  to  like  limitation,  the 
same  rule  was  applied  by  the  court  in  Redding  v.  Gates,  52 
Iowa,  210,  and  Alherfi  v.  N.  Y.  L.  E.  c(-  W.  R.  Co.,  6  L.  K. 
A.  765. 

II.  The  dying  declarations  of  deceased,  Jack  Welsh, 
were  clearlv  admissil)le.  The  evidence  shows  bevond  anv 
([uestion  of  a  doubt  that  at  the  time  of  making:  the  declara- 
tions he  was  fully  conscious  of  impending?  death.  (See  Tran- 
script, pp.  60,  62,  68,  64,  65,  66,  67,  6H,  71,  73,  74.)  That 
he  had  abandoned  all  hope  and  all  expectation  of  recovery. 
(See  Transcript,  pp.  60,  62,  6:^  64,  66,  67,  6S,  71,  73,  74.) 
That  at  the- time  of  making  the  declarations  he  was  entirely 
conscious,  and  in  full  possession  of  his  intellectual  faculties. 
(See  Transcript,  pp.  60,  62,  63,  64,  65,  66,  67.  68,  71,  73,  74.) 

The  declamtions  are  admissible  upon  the  ground  of  identi- 
fication. {Matiox  V.  r.  *V.,  146  V .  S.  140;  Commonwealth  v. 
Roddy,  184  Pa.  274;  State  v.  Freeman,  1  Spears  (S.  C.)  57; 
Hrotherton  v.  People,  75  N.  Y.  158;  ^frLeaH  v.  State,  16  Ala. 
672;  10  Am.  &  Eng.  Ency.  Law,  2d.  ed.  p.  3H3:  Transcript, 
pp.  76,  77,  top  of  page.) 

The  dying  declarations  of  the  deceased,  Jack  Welsh,  were 
admissible  in  evidence,  they  having  l)een  made  in  the  presence 
of  defendants,  and  were  admissible  for  the  purpose  of  show- 
ing defendants'  conduct  and  behavior  when  identified  and 
charged  as  l)eing  his  assailants,  and  accused  of  the  crime,  for 
which  puri)()ses  they  w(^rc  spccifi(»ally  offered.  (See  Tran- 
script, p.  77.  top  of  pag(»;  pp.  76,  70,  testimony  of  Staunton; 
State  V.  Xash  and  Redout,  7  Iowa,  347;  State  v.  UilUck,  7 
Iowa,  287;  State  v.  Brnnetto,  13  La.  Ann.  45;  Kendrick  v. 
State,  ^'^  Miss.  436;  Powers  v.  State,  74  Miss.  777;  Donnelly 
V.  State,  26  N.  J.  L.  463;  10  Am.  &  Eng.  Ency.  Law,  2d  ed. 
p.  360.) 

The  rule  as  to  the  admissibility  of  the  dying  declarations 
does  not  require  that  they  should  have  been  made  while  the 
sufferer  was  literally  breathing  his  last.  If  the  declarations 
were  made  under  a  sense  of  impending  dis.solution.  it  does 
not  matter  if  death  failed  to  ensue  until  a  (considerable  time 
after  the  declarations  were  made.  (10  Am.  &  Eng.  Ency. 
Law,  2d  ed.  p.  360,  and  authorities  there  cited.) 
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The  length  of  time  elapsing  between  the  making  of  the 
declarations  and  the  declarant's  death  is,  however,  one  of  the 
elements  to  be  considered  in  determining  whether  the  decla- 
rations were  made  under  a  sense  of  impending  death.  (10 
Am.  &  Eng.  Ency.  Law,  2d  ed.  p.  *J69,  and  authorities 
cited.) 

In  this  instance  the  deceased.  Jack  Welsh,  died  within 
three  hours  of  the  rendition  of  the  dying  declarations. 

Even  admitting,  for  the  sake  of  argument,  that  the  deceased 
was  partly  unconscious,  and  which  we  strenuously  deny,  and 
refer  to  the  eviden(^e,  the  declarations  w^ere  admissible,  and 
the  objection  should  go  to  their  credibility  and  not  to  their 
admissibility.  {Hays  v.  Commonwealth  (Ky.  1890)  14  S.  W. 
8.38;  People  v.  Beverly,  108  Mich.  :)09;  10  Am.  &  Eng.  Ency. 
Law,  p.  876,  under  note  '^Narcotics.") 

A  positive  statement  by  the  victim  identifying  the  defend- 
ants as  his  assailan/^s  is  not  an  expression  of  opinion.  (10 
Am.  &  Eng.  Ency.  Law,  2d  ed.  p.  878.)  Dying  declarations 
of  the  deceased  as  to  the  state  of  declarant's  mind  are  proved 
by  the  express  or  direct  language  of  the  declarant.  (10  Am. 
&  Eng.  Ency.  Law,  2d  ed.  p.  888;  Transcript,  pp.  (JO,  62,  68, 
64,  6r>,  66,  67,  68,  71,  78,  74.) 

We  submit  to  the  court  that  the  evidence  shows  that  the 
dying  declarations  made  })y  Welsh  were  as  plain,  concise  and 
intelligent  as  the  English  language  could  make  them;  that 
his  answers  in  response  to  (lueries  put  to  him  were  direct, 
responsive  and  relevant. 

The  condition  and  conduct  of  the  declarant  as  to  the  sense 
of  impending  dissolution  may  be  inferred  from  the  apparent 
condition  and  nature  of  his  injuries,  and  his  conduc^t  and 
deportment.     (10  Am.  &  Eng.  Ency.  Law,  2d  ed.  p.  889.) 

We  submit  that  his  condition,  his  conduct  and  deportment 
were  those  of  a  dying  man  in  full  possession  of  his  intel- 
lectual faculties,  but  resigned  to  his  fate. 

III.  The  trial  court  did  not  err  in  disallowing  the  chal- 
lenge  of  counsel  for  defendants  to  the  juror,  Hichard  Barry, 
upon  the  ground  that  he  had  formed  and  expressed  an 
imqualified  opinion  under  the  testimony  on  his  examination 
on  his  voir  dire.     (See  Transcript,  pp.  1,  2,  8,  4.) 

The  real  (|uestion  to  be  detfTmined,  as  to  the  (lualification 
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or  dis(|iualiflcation  of  a  juror  on  tlie  question  of  having 
formed  and  expressed  an  opinion,  is  the  ability  of  the  juror 
to  set  aside  the  opinion  formed,  and  render  an  impartial 
verdiet  on  the  law  and  the  evidenee.  (Sfatf  v.  MrClfar,  11 
Nev.  39,  66,  68;  Sfafe  v.  Simas,  25  Nev.  4:32,  451;  Staff  v. 
MiUain,  8  Nev.  871,  379,  384;  State  v.  Raymond,  11  Nev.  98; 
State  V.  /Mr/.s,  14  Nev.  439,  448,  450;  State  v.  Carnrk,  16 
Nev.  120,  128;  People  v.  Wong  Ark,  96  Cal.  125;  State  v. 
Smith,  49  Conn.  376;  Conghlhi  v.  People,  144  111.  140;  FAlioti 
V.  State,  73  Ind.  14;  State  v.  Revel  Is,  35  La.  Ann.  302;  Broicn 
V.  State ^  57  Miss,  424,  430;  State  v.  Rronstine,  147  Mo.  520; 
Rolin  V.  State,  51  Neb.  581;  State  v.  Sawtelle,  66  N.  H.  488; 
State  V.  Jones,  80  N.  C.  415;  Common  wealth  v.  Crossmire,  156 
Pa.  St.  304;  /Vop/f  v.  (yijOughUn,  3  Utah,  133;  *S7ff/f  v. 
Meal'er,  54  Vt.  112;  Dejarnette  v.  Commmuvealth,  75  Va. 
867;  *S7r//f  v.  /^r/^fr,  33  W.  Va.  329;  17  Am.  &  Eng.  Eney. 
Law,  3d  ed.  p.  1141,  and  authorities  eited  under  note  8.) 

In  England,  and  in  some  states  of  the  United  States,  it 
has  been  determined  that  an  opinion  disciualifying  a  juror 
must  be  such  as  to  imply  maliee,  ill-will,  or  hostility  against 
the  prisoner.  {State  v.  WUlh,  71  Conn.  293,  315;  State  v. 
Wong  Ark,  96  Cal.  125;  State  v.  Sawtelle,  66  N.  11.  488; 
Waters  v.  State,  51  Md.  430;  State  v.  Potter,  18  C^onn.  166; 
State  V.  Wilson,  38  Conn.  126.) 

In  this  ease  juror  Barry  testified  he  had  no  maliee  or  bias, 
either  for  or  against  the  state  or  defendants,  and  was  con- 
scious that  he  could  lay  aside  all  that  he  had  heard  and  read, 
and  render  a  fair  and  impartial  verdict  according  to  the  law 
and  evidence.     (See  Transcript,  pp.  3,  4.) 

The  courts  of  all  the  states  of  the  I'nion  hold  that  jurors 
will  not  be  excluded  on  account  of  opinions  which  they  may 
possess,  if  they  are  founded  on  rumors  and  newsi)aper  reports. 
(17  Am.  &  Eng.  Ency.  Law,  p.  1143.)  Our  own  statutes  so 
expressly  state.  (Comp.  Laws,  sec.  4305,  subdv.  8,  Crini.  J*r. 
Act.) 

In  this  case  juror  Barry  testified,  in  answer  to  a  query  of 
the  district  attorney,  that  the  opinion  he  formed  and  enter- 
tained was  formed  on  general  rumor  and  from  what  he  had 
i*ead  in  the  newspapers.  (See  Transcript,  p.  3;  People  v. 
Owens,  ^2:)  C^il.  482;    Gallet  v.  raited    States,  87  Fed.  446; 
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State  V.  WilUams,  8  Stew.  (Ala.)  454;  Hardin  v.  State,  66 
Ark.  53;  People  v.  Brown,  59  Cal.  345;  People  v.  Irwin,  77 
Cal.  494;  State  v.  Hoyt,  47  Conn.  530;  rnited  States  v.  Bar- 
ber, 21  D.  (\456;  Bromi  v.  ASV^/f',  40  Fla.  459;  Myers  v. 
State,  Ul  Ga.  94;  Plnmmer  v.  People,! A  111.361;  State  v, 
Butler.  97  Ind.  378;  State  v.  YoMWfy,  104  Iowa,  730;  State 
V.  Dent,  71  Md.  295;  tSYd/f  v.  Bussey,  '}>^  Kan.  679;  People  v. 
Foglesmig,  116  Mich.  556;  ASVr/ff  v.  Bronstine,  147  Mo.  520; 
iS'M/f  V.  Degraff,  112  N.  C.  688:  iS7«^f  v.  Saunders,  14  Or. 
300;  Commonwealth  v.  &>fw,  190  Pa.  St.  10;  iroodv  v.  AVrz/f', 
99  Tenn.  182;  Morrison  v.  State,  40  Tex.  Oriin.  473;  Pe<yple 
V.  (rLoughlin,  3  ITtah,  133;  *S7ff/f  v.  3/fyf>r,  58  Vt.  457;  State 
V.  Carey,  15  Wash.  549;  Wright  v.  Commmiwealth,  32  Gratt. 
( Va.)  941.) 

In  order  to  discover  whether  a  juror  is  (lualified  or  dis- 
qualified to  act  as  a  juror,  his  whole  examination  on  his  voir 
dire,  and  not  upon  a  part  thereof,  or  by  use  of  particular  or 
catch  expressions,  must  be  considered.  (State  v.  Cunning- 
ham, 100  Mo.  382;  Clark  v.  Commonwealth,  123  Pa.  St.  555; 
Butler  V.  State,  97  Ind.  378;  Pemherton  v.  State,  11  Ind. 
App.  297;  r.  P,  Ry.  Co.  v.  Motzner,  8  Kan.  App.  431;  State 
V.  Bailey,  50  La.  Ann.  533;  Burlington  v.  Beehe,  14  Neb. 
463;  Hall  v.  Commonwealth,  H^)  Va.  179;  17  Am.  &  Rng. 
Ency.  Law,  2d  ed.  p.  1150.) 

Where  it  is  expressly  declared  by  statute,  as  it  is  in  our 
own  state,  and  in  nearly  all  of  the  states  of  the  Union,  that 
if  opinions  of  jurors  be  founded  on  rumors  or  newspaper 
reports,  such  opinions  will  not  discjualify  them  from  acting 
as  jurors,  providing  the  judge  of  the  trial  court  is  satisfied, 
from  the  statements  of  the  juror,  that  he  can  and  will  act 
impartially.  (Coughlin  v.  People,  144111.  140;  State  v.  Egan, 
190  Pa.  St.  10:  State  v.  Cunningham,  100  Mo.  383;  State  v. 
Itoddy,  184  Pa.  St.  274;  Thiede  v.  llah  Territory,  159  T.  S. 
510;  Hopt  V.  r/rr//,  120  U.  S.  430;  People  v.  Miller,  125  Cal. 
44;  People  v.  Wells,  100  Cal.  227;  People  v.  Collins,  105  Cal. 
504;  People  v.  Jones,  2  Colo.  351;  Thompson  v.  People,  59 
Pac.  51:  Spies  v.  Illinois,  123  U.  S.  131,  169:  Shields  v.  Statf^, 
149  Ind.  395;  Stnith  v.  Commonwealth,  1(X)  Ky.  133;  State  v. 
Burgess,  78  Mo.  234;  State  v.  Sheerin,  12  Mont.  539:  State 
v.  Bolin,  51    Neb.  581;    State  v.  Ekanger,  8  X.  Dak.  559; 
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Palnipr  v.  State,  42  Ohio,  .lOG;  State  v.  Ingram,  28  Or.  434; 
Woods  V.  »S7f//f,  99  Tenn.  182;  State  v.  .4.vA/on,  31  Tex.  479; 
17  Am.  &  Eng.  Ency.  Law,  2d  ed.  p.  1150.) 

If  the  opinion  is  not  based  on  sneh  character  of  information 
as  is  necessary  to  involve  disqualification,  and  is  not  such  as 
is  necessary  to  affect  the  impartiality  of  his  action,  a  state- 
ment by  tlie  venireman  upon  his  examination  that  he  can  do 
impartial  justice  according  to  the  law  and  the  evidence  is 
considered  sufficient  to  justify  his  acceptance  as  a  juror. 
(State  V.  DeGraff,  113  X.  C.  688;  Hopt  v.  Utah,  120  V.  8. 
480;  State  v.  Morse,  80  Or.  462;  Commonivealth  v.  Eagan, 
190  Pa.  St.  10;  Sims  v.  Jones,  48  S.  V.  91;  Woods  v.  State, 
99  Tenn.  182;  Trotter  v.  State,  87  Tex.  Crim.  468;  State  v. 
Meyer,  .IS  Vt.  4r)7;  Common trea It h  v.  Lyles,  88  Va.  396;  State 
v.  Baker,  88  VV .  Va.  829;  Baker  v.  State,  88  Wis.  140;  Bryant 
V.  State,  7  Wyo.  811:  11  Am.  &  Eng.  Ency.  Law,  p.  1152, 
and  authorities  under  note  8.) 

The  attention  of  the  court  is  respectfully  called  to  the  fact 
that  the  first  five  cases  cited  by  counsel  for  defendants,  in 
support  of  their  contention  that  juror  Barry  was  disqualified 
to  act  as  a  juror,  are  not  in  point,  in  this:  That  in  ekch  of 
those  five  cases  first  cited  the  challenge  was  interposed  on  the 
ground  of  implied  bias,  and  not  upon  the  ground  of  having 
formed  or  expressed  an  unqualified  opinion.  In  California, 
as  in  our  state,  the  statute  provides  challenges  for  cause,  for 
implied  bias,  and  disqualification  of  a  juror  by  reason  of  his 
having  formed  and  expressed  an  unqualified  opinion.  In 
addition  to  this  point,  the  cases  above  referred  to  are  not  in 
point,  for  "the  reason  that  in  every  instance  the  juror  on  his 
examination  on  his  roir  dire  testified  that,  in  addition  to 
having  formed  and  expressed  an  unqualified  opinion,  it 
would  take  some  evidence  to  remove  that  opinion  before  he 
could  act  impartially  in  the  case.  In  this  case  juror  Barry 
testified  to  no  such  thing,  but  uneciui vocally  stated  that  he 
could  lay  aside  everything  that  he  had  heard  and  read,  and 
render  a  true  and  impartial  verdict  on  the  law  and  the  evi- 
dence. 

In  the  case  of  State  v.  Wells,  im  Cal.  230,  cited  by  counsel 
for  defendants,  and  seemingly  relied  on  by  them  as  their 
sti'ong(*st  case,  we  respectfully  contend  and  submit  that  the 
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decision  is  practically  conclusive  against  their  contention. 

When  a  juror  on  his  voir  dire  testifies  to  counsel  for  defend- 
ants that  he  has  a  fixed,  unqualified  opinion  going  to  the  guilt 
or  innocence  of  the  defendants,  and  upon  his  cross -emamina- 
tion  testifies  that  such  opinion  is  founded  on  general  rumor 
and  newspaper  reports,  and  that  he  can  and  will  lay  aside 
everything  he  has  heard  and  read,  if  accepted  as  a  juror,  that 
he  entertains  no  bias  or  prejudice  either  for  or  against  state 
or  defendants,  and  that  he  will  render  a  true  and  impartial 
verdict  in  accordance  with  the  evidence  and  the  law,  he  is 
<iualified,  both  under  the  authorities  of  our  own  court,  and 
under  the  authorities  herein  cited,  to  act  as  a  juror.  It  is  not 
error  to  refuse  a  challenge  when  interposed  upon  such  an 
examination. 

Where  the  examination  of  a  juror  on  his  voir  dire  discloses 
that  it  is  susceptible  of  different  constructions,  the  decision 
of  the  trial  court  upon  his  qualification  or  disqualification  is 
conclusive,  and  will  not  be  reversed  upon  appeal.  ( People  v. 
l^W/.s,  lOOCal.  227.) 

We  submit  that  too  much  importance  has  been  given  to 
this  point.  It  has  been  discussed  as  though  it  possessed  real, 
and  not  fanciful,  merit.  The  truth  is  that  it  has  no  merit 
at  all.  The  examination  of  the  juror  discloses,  if  anything, 
that  he  had  an  opinion,  fixed  and  definite,  but  it  also  dis- 
closes, beyond  dispute,  that  the  opinion  was  qualified,  and 
not  an  unqualified  one.  The  fact  that  his  opinion  possessed 
either  character  can  only  be  drawn  by  inference,  but  we  know 
of  no  reason  why  either  (character  of  opinion  may  not  be  a 
fixed  and  settled  one,  and  the  inference  in  this  case  that  the 
opinion  possessed  by  this  juror  was  a  (lualified  one  is  cer- 
tainly much  stronger  than  his  opinion  was  unqualified,  for 
the  reasons:  (1)  He  said  that  he  was  not  ready  to  make  up 
a  verdict  upon  the  opinion  that  he  had;  (2)  that  it  depended 
and  rested  upon  the  truth  or  falsity  of  what  he  had  heard  or 
read;  (3)  that  he  had  no  bias  or  prejudice  against  defend- 
ants, and  (4)  that  he  was  "conscious"  that  he  could  lay 
aside  all  that  he  had  heard  and  read,  and  rest  his  verdict 
upon  the  law  and  the  evidence  in  the  case.  (See  Transcript, 
pp.  2,  3,  4.) 

IV.     The  instructions  given  by  the  court,  as  shown  by  the 
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record,  cover,  in  substance,  every  principle  of  the  law  appli- 
cable to  the  case  at  bar. 

It  is  not  error  to  refuse  instructions  that  have  alreadv  been 
jjiven  in  substance.  (State  v.  Huralli,  27  Nev.  41;  People  v. 
Roney,  KX)  Cal.  :^7:);  People  v.  Hawes,  98  Cal.  648.) 

The  court  is  not  required  to  repeat  itself.  ( People  v.  Cog- 
frill,  9'y  Cal.  .196;  People  v.  Cochran^  61  Cal.  .mO;  People  v. 
LenoH,  79  (^al.  6:30-1;  People  v.  Douglass,  1(K)  Cal.  108;  State 
v.  Buralli,  27  Nev.  41.) 

The  instructions  given  by  the  court  are  to  be  considei-ed 
together.  (State  v.  Huralli,  27  Nev.  41;  People  v.  Etting,  99 
Cal.  577.) 

A  court  is  not  required  to  lay  stress  on  particular  points 
in  the  testimony  when  an  instruction  of  the  court  to  the  jury 
instructs  them  to  carefully  consider  all  the  facts  and  the 
evidence.  (State  v.  Huralli,  27  Nev.  41;  Coffin  y.  United 
States,  162  U.  S.  664;  Hickory  v.  rnited  States,  160  V.  S.  408.) 

A  defendant  is  entitled  to  have  instruc^tions  given  to  the 
jury  embodying  every  legal  principle  applicable  to  his  case, 
but  not  necessarily  in  any  particular  language.  If  given  in 
substance,  they  ai*e  sufficient.  State  v.  Baralli,  27  Nev.  41; 
State  V.  Ward,  19  Nev.  297,  806;  State  v.  Cardelli,  19  Nev. 
819,  880.) 

The  instructions  of  the  court  in  this  case  fully  state  the 
law  and  are  upheld  by  a  host  of  well-considered  authori- 
ties. (See  Transcript,  "Instructions  (liven,"  pp.  58-76;  also 
"Instructions  (liven  by  the  (^ourt,"  pp.  838-858.) 

No  exceptions  were  taken  by  the  defendants  to  any  instruc- 
tion, or  to  any  part  of  an  instruction,  given  by  the  court. 
(Transcript,  p.  858.) 

M.  S.  Honnifield,  Frank  X.  Murphy,  and  William  Woinl- 
hum,  for  Appellants,  in  reply: 

I.  The  first  error  complained  of  by  appellants  is  that  the 
court  below  overruled  the  objection  made  by  appellant's 
attorneys  to  a  juror  named  Richard  Barry,  on  the  ground 
that  he  had  formed  and  expressed  an  unqualified  opinion  as 
to  the  guilt  or  innocence  of  the  defendants,  to  which  ruling 
defendants  duly  excepted. 

The  bill  of  ex(»eptions  shows  that  the  said  Barry  was  one 
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of  the  trial  jury,  and  that  the  defendants  had  exhausted  all 
their  peremptory  challenges. 

The  juror,  in  answer  to  questions  as  to  his  qualifications 
as  such  propounded  by  the  attorneys  for  defendants,  said: 
'^I  have  conversed  with  some  of  the  witnesses  in  this  case 
who  pretend  to  know  the  facts.  Heard  Welsh  was  killed  on 
a  freight  train,  and  that  he  had  identified  certain  parties. 
Heard  defendants  were  the  parties.  I  believed  what  I  heard 
and  formed  an  opinion  as  to  their  guilt  or  innocence.  The 
opinion  became  fixed  in  my  mind  when  I  heard  and  read 
about  the  matter.  I  have  never  changed  it  up  to  the  present. 
Have  now  a  definite  opinion  as  to  their  guilt  or  innocence, 
and  have  expressed  it." 

When  cross-examined  by  the  district  attorney  he  said  he 
was  not  ready  to  render  a  verdict  against  the  defendants 
from  what  he  had  read;  that  it  depended  upon  what  he  had 
heard  and  read  as  being  true,  and  he  would  try  the  case  on 
evidence  and  law. 

It  requires  no  citation  of  authorities  to  show  that  this 
juror  was  clearly  ineligible  under  the  common  law  or  the 
laws  of  Nevada  from  his  examination  by  the  attorneys  for 
defendants. 

The  question  to  be  determined  is:  Did  his  answer  to  the 
questions  of  the  district  attorney  on  cross-examination, 
which  were  in  irreconcilable  conflict  with  his  direct  examina- 
tion, render  him  eligible  to  be  a  juror f 

This  court  has  said,  in  the  case  of  Staff  v.  McClear: 
"  When  not  regulated  by  statutory  provisions  we  think  that 
whenever  the  opinion  of  the  juror  has  been  formed  *  * 
"^  or  from  any  cause  has  been  so  deliberately  entertained 
that  it  has  become  a  fixed  and  settled  belief  of  defendant's 
guilt  or  innocence,  it  would  be  wrong  to  receive  him.  *  *  * 
In  deciding  these  questions  courts  should  ever  remember  that 
the  infirmities  of  human  nature  are  such  that  opinions  once 
deliberately  formed  and  expressed  cannot  easily  be  erased 
and  prejudices  openly  avowed  cannot  be  readily  eradicated 
from  the  mind."  (State  v.  MvClear,  11  Nev.  54,  67,  68; 
People  V.  King,  27  Cal.  507;  9  Mont.  38.) 

If  the  opinion  in  the  mind  or  thought  of  the  juror  was 
unciualified,  still,  if  he  had  exi)ressed  his  opinion  un(|ualifi- 
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edly,  he  is  an  incompetent  juror,  and  should  have  been 
rejected.  (People  v.  Edirar<h,  41  Cal.  640;  Peajyle  v.  Wil- 
liams^ 6  ('al.  20G;  People  v.  Brofherfon,  48  Cal.  531,  r)32; 
SCal.  r)G2.) 

The  fact  that  the  jnrtir  stated  on  cross-examination  that 
liis  opinion  was  formed  from  rumors,  that  he  could  try  the 
c^ase  impartially,  and  decide  according  to  the  law  and  evi- 
dence, is  entitled  to  no  consideration  if  he  has  formed  or 
expressed  an  unqualified  opinion  as  to  the  guilt  or  innocence 
of  defendants,  even  if  the  opinion  is  formed  from  rumor. 
(People  V.  Gehr,  H  Cal.  362,  368.) 

At  common  law  a  juror  who  entered  the  box  with  an 
opinion  as  to  the  guilt  or  innocemje  of  the  accused  was  ipso 
facto  dis(iualifted  from  acting  in  the  case.  (People  v.  Wells, 
l(K)(^al.  229,  230.) 

The  statute  creates  an  innovation  upon  this  principle  and 
dis(iualifies  the  juror  by  reason  of  having  formed  or  expressed 
an  un(|ualified  opinion.  The  opinion  of  the  juror  was  not 
formed  entirely  from  public  rumors  or  statements  of  public 
journals,  but  also  from  persons  who  pretended  to  know  the 
facts  of  the  killing  of  Welsh,  which  he  believed  to  be  true, 
and,  so  believing,  formed  and  expressed  without  qualification 
the  fixed  opinion  he  had  formed.  It  is  of  no  moment  that  the 
juror  should  declare  under  oath  that  he  would  and  could  act 
fairly  and  impartially  upon  the  matters  to  be  submitted  to  him. 

Our  statute  in  relation  to  the  formati(m  of  juries  and  the 
grounds  of  challenge  to  jurors  w^as  copied  from  that  of  Cali- 
fornia, and  we  adopted  the  construction  placed  ufK)n  its  pro- 
visions by  the  supreme  court  of  that  state. 

The  decisions  of  the  Supreme  Court  of  Nevada,  particu- 
larly the  case  of  State  v.  MrClear,  11  Nev.  r)4,  are  in  perfect 
harinonv  with  those  of  our  sister  state. 

State  V.  Simas  does  not  support  the  views  of  the  respond- 
ent. In  that  case  one  Enoch  Morrill,  a  juror,  stated  on  his 
voir  dire  that  he  had  read  about  the  case  in  the  newspapers, 
and  that  his  son  had  stated  what  he  thought  were  the  facts 
in  the  case,  but  he  did  not  think  what  his  son  said  to  him 
had  anything  to  do  with  his  opinion.  Against  the  objection 
of  defendant  the  court  held  that  he  was  a  competent  juror. 
Judge  Masscy  reluctantly  concurred  in  that  opinion  on  the 
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sole  ground  that  the  challenge  of  this  juror  failed  to  state 
any  of  the  causes  of  challenge  prescribed  by  section  340  of 
the  criminal  practice  act.     (State  v.  ISimas,  25  Nev.  452.) 

In  the  above  case  (State  v.  Sinuts)  it  appears  two  jurors, 
J.  E.  Ede  and  A.  D.  Gould,  were  challenged  by  the  defendant 
on  the  ground  that  each  of  them  had  formed  an  unqualified 
opinion  as  to  the  guilt  or  innocence  of  defendant,  which  was 
overruled  by  the  court,  and  the  ruling  assigned  as  error. 
The  answers  of  Ede  showed  that  he  had  not  formed  any 
opinion  whatever  as  to  the  guilt  or  innocence  of  defendant, 
while  some  of  his  answers  showed  that  his  opinion  was 
formed  from  what  he  had  heard  on  the  street.  (4ould  testi- 
fied that  his  opinion  was  formed  from  what  he  had  read  in 
the  newspapers.     (State  v.  Simas,  25  Nev.  451.) 

There  is  no  similarity  between  the  facts  in  the  Simas  case 
and  the  one  at  bar  as  far  as  the  qualification  of  juror  Barry 
is  concerned. 

The  jurors  Morrill,  Ede  and  (jould  were  clearly  qualified 
because  their  opinions  were  made  from  idle  street  talk  and 
reading  newspapers.  In  this  case  the  opinion  of  juror  Barr}- 
was  formed  in  part  from  conversing  with  witnesses  and  per- 
sons who  claimed  to  know  the  facts  attendant  upon  the  kill- 
ing of  Jack  Welsh;  that  he  heard  that  Welsh  had  identified 
defendants;  that  it  was  fixed  and  definite;  that  he  still  enter- 
tained that  fixed  opinion. 

II.  Defendants  claim  the  court  erred  in  admitting  as  evi- 
dence photographs  of  the  murdered  man,  Welsh,  against  the 
objection  of  the  attorneys  for  defendants.  They  were  offered 
by  the  district  attorney  not  only  for  the  purpose  of  identifi- 
cation, but  also  to  show  the  appearance  of  the  wounds  on  the 
body  of  Welsh  and  the  character  of  the  wounds  he  was  suffer- 
ing from.  Also,  photographs  of  defendants  were  admitted 
against  objection  to  show  their  appearance  at  the  time  of  the 
commission  of  the  crime,  when  the  record  shows  that  they 
were  not  taken  until  five  days  after  the  homicide  occurred. 
(See  Evidence,  pp.  116,  117.) 

The  most  common  use  of  photographs  is  to  enable  witnesses 
to  make  their  testimony  clearer  and  juries  to  understand  it 
better.  They  are  admissible  when  the  identification  of  the 
a(*cused  is  in  issue  to  show  his  changed  appearance  at  differ- 
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eiit  times.  They  are  like  maps  and  diag^rams  permitted  as 
evidence  showing  the  scene  of  the  homicide  and  the  facts 
surrounding  the  homicide  in  support  of  the  theory  of  the 
prosecution.  ( People  v.  Whalen,  128  Cal.  551;  People  v.  Cran- 
(lall,  125  Cal.  Ki'i.) 

At  best  photographs  are  but  secondary  evidence,  only 
admissible  when  lack  of  better  evidence  compels  a  resort  to 
them.     (3  Rice  on  Ev.  sec.  151.) 

They  were  not  introduced  for  any  legitimate  purpose, 
because  the  identity  of  Welsh  was  never  questioned.  The 
witnesses,  Kelly  and  Albert  VValdhara,  the  companion  of 
Welsh,  were  on  the  freight  train  and  witnessed  the  assault 
on  Welsh  and  identified  him.  The  man  for  whom  Welsh 
worked  identified  him  (Welsh)  before  he  died.  Welsh  told 
who  he  was,  and  therefore  there  was  no  necessity  for  the 
introduction  of  his  photograph.  The  wounds  on  the  body  of 
Welsh  and  the  coiu'se  of  the  bullets  and  the  pain  he  suffered 
were  accurately  described  by  Dr.  (iiroux,  Welsh's  physician. 
The  photographs  were  not  taken  until  the  day  after  Welsh 
died,  and  b}'  one  named  Kenyon,  an  employee  of  the  Southern 
Pacific  Railroad  Company,  who  was  not  following  the  busi- 
ness of  a  photographer  and  who  was  not  shown  to  have  ever 
learned  the  art  or  science  of  photography.  They  were  not 
substantially  necessary  or  instructive  to  show  any  material 
facts  or  conditions,  and  are  of  such  a  character  as  to  arouse 
sympathy  or  indignation,  or  divert  the  minds  of  the  jury  to 
improper  or  irrelevant  considerations.  (Selleck  v.  The  City 
of  Janesville,  104  Wis.  575;  Sehert  v.  West  End  St.  R.  R.  Co,, 
160  Mass.  403;  Harris  v.  Quincy,  171  Mass.  473;  Fore  v. 
State,  75  Miss.  727;  Dohson  v.  Philadelphia,  7  Pa.  321;  State 
V.  Miller,  14:  Pac.  653.) 

It  is  claimed  for  the  respondent  that  the  case  of  State  v. 
Miller,  74  Pac.  653,  is  not  in  point.  They  are  mistaken  in 
the  assertion  that  it  is  the  only  case  relied  upon  by  counsel 
for  defendants.  The  decision  is  in  perfect  harmony  with 
that  of  the  case  of  Selleck  v.  The  City  of  tJanesville,  i04  Wis. 
575,  and  the  cases  therein  cited,  which  are  of  recent  date. 

Upon  these  two  foregoing  assignments  of  error  we  respect- 
fully submit  that  the  judgment  of  the  court  below  should  be 
reversed  and  a  new  trial  ordered. 
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By  the  Court,  Belknap,  C.  J. : 

The  prisoners  were  convicted  of  murder  in  the  first  degree. 
A  motion  for  a  new  trial  was  denied.  They  have  appealed 
from  the  order  and  judgment. 

In  impaneling  the  trial  jury,  Richard  Barry  was  examined. 
He  stated,  in  substance,  that  he  thought  he  had  conversed 
with  some  of  the  witnesses,  and  with  persons  who  pretended 
to  know  the  facts;  that  he  had  read  newspaper  accounts  of 
the  crime;  that  he  had  heard  and  read  that  deceased  had 
been  killed  on  a  freight  train  east  of  Lovelock  about  August 
20th,  last,  and  prior  to  his  death  had  identified  the  prisoners, 
or  some  of  them,  as  the  guilty  parties;  that  he  had  formed 
and  expressed  an  opinion  with  reference  to  the  guilt  or  inno- 
cence of  the  prisoners;  that  his  opinion  became  fixed  and 
definite  at  the  time  he  read  and  heard  of  the  offense,  and  he 
then  had  such  opinion,  based  upon  what  he  had  heard;  and 
that  he  had  expressed  that  opinion.  He  was  then  chal- 
lenged on  the  ground  that  he  had  formed  and  expressed  an 
unqualified  opinion  as  to  the  guilt  or  innocence  of  the  accused. 
In  cross-examination  by  the  prosecution,  he  testified  that  his 
mind  was  not  then  in  condition  to  render  a  verdict  against 
the  prisoners  from  what  he  had  heard;  that  his  opinion  was 
formed  upon  general  rumors,  and  from  what  he  had  read  in 
the  newspapers;  that  he  would  not  refuse  to  give  anyone  a 
fair  trial  and  rest  his  verdict  upon  the  law  and  evidence; 
that,  if  what  he  had  heard  and  read  were  true,  the  prisoners 
were  guilty,  and,  if  untrue,  were  not  guilty,  of  the  offense 
charged,  and,  if  sworn  as  a  juror,  he  would  lay  aside  any- 
thing he  had  heard,  and  tr\-  the  case  upon  the  evidence  and 
law,  and  render  a  true  verdict  accordingly.  The  court  then 
asked  him  the  following  question:  '*I  understand  you  to  say 
you  are  conscious  that,  if  you  are  sworn  and  accepted  as  a 
juror,  you  could  put  aside  everything  you  have  heard  and 
read,  and  try  the  case  according  to  the  evidence  and  the  law, 
and  give  the  defendants  a  fair  and  impartial  trial?"  To  which 
he  answered,  "I  could."  The  court  overruled  the  challenge. 
Defendants,  whose  peremptory  challenges  were  exhausted 
before  the  completion  of  the  jury,  excepted. 

Giving  full  consideration  to  all  of  the  testimony  contained 
in  the  above  statement  of  the  juror,  it  shows  that  he  had 
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expressed  an  unqualified  opinion  that  the  prisoners  were 
guilty  or  not  guilty  of  the  offense  charged.  Section  340  of  the 
criminal  practice  act  (section  4305,  Compiled  Laws  of  1900) 
enumerates  nine  separate  cases  for  a  challenge  for  implied 
bias,  as  follows  (section  4303;  section  340):  "A  challenge 
for  implied  bias  may  be  taken  for  all  or  any  of  the  following 
causes:  *  *  *  Eighth,  having  formed  or  expressed  an 
unqualified  opinion  or  belief  that  the  prisoner  is  guilty  of  the 
offense  charged;  provided,  that  such  unqualified  opinion  or 
belief  shall  not  have  been  formed  or  expressed  or  based  upon 
the  reading  of  newspaper  accounts  of  the  transaction."  That 
the  juror's  opinion  was  not  based  upon  newspaper  accounts 
alone  is  satisfactorily  shown  by  his  testimony  in  response  to 
((nestions  asked  by  the  court  at  the  conclusion  of  his  exami- 
nation. The  answer  made  by  the  juror  in  cross-examination 
could  not  affect  the  question  of  his  competency,  under  the 
statute. 

As  was  said  by  the  Supreme  Court  of  California  in  a  sim- 
ilar case:  **It  was  of  no  sort  of  import  whether  he  in  fact 
had  any  prejudice  against  the  prisoner,  or  not,  or  whether  he 
supposed,  as  a  juror,  he  would  be  governed  by  the  evidence, 
or  not.  The  admitted  fact  being  that  he  had  unqualifiedly 
expressed  his  opinion  upon  the  question  of  the  guilt  or  inno- 
cence of  the  prisoner,  he  thereby  became,  in  judgment  of  law, 
incompetent  to  serve  as  a  juror,  just  as  if  it  had  appeared 
that  he  was  related  by  consanguinity  to  the  prisoner  (also 
a  ground  of  challenge  for  implied  bias),  in  which  case  it 
would  be  idle  to  inquire  of  the  proposed  juror  whether  or 
not,  in  his  opinion,  he  could  give  his  accused  kinsman  an 
impartial  trial."  (People  v.  Edwards,  41  Cal.  640;  People  v. 
BrotherUm,  43  Cal.  330;  People  v.  Cottle,  6  Cal.  227.) 

The  court  erred  in  overruling  the  challenge.  Judgment 
i*e versed,  and  cause  remanded  for  a  new  trial. 

Talbot,  J.,  and  Fitzgerald,  J.,  concur. 
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[No.  16.57.1 

THE  STATE  OP  NEVADA,  ex  rel.  H.  C.  DANGBERG, 
Relator,  v.  THE  BOARD  OF  COUNTY  COMMIS- 
SIONERS OF  DOUGLAS  COUNTY,  NEVADA, 
Respondents. 

Highways  —Vacation  —  Statutes  —  Construction  —  Board  of  County  Com- 
missioners— Discretion—  Petition. 

1.  Under  Comp.  Laws,  sec.  479,  as  amended  by  Stats.  1895,  p.  35,  c.  37,  pro- 

viding that  when  a  majority  of  the  resident  taxpayers  of  a  road  dis- 
trict, according  to  the  last  previous  assessment  roll,  shall  petition 
the  county  commissioners  for  the  vacation  of  a  public  road,  the  board, 
at  their  next  meeting  after  the  reception  of  the  petition,  shall  vacate  the 
road,  a  petition  failing  to  show  that  the  petitioners  for  the  vacation  of 
a  road  constitute  a  majority  of  the  resident  taxpayers  in  the  district 
according  to  the  last  assessment  roll  was  insufficient. 

2.  Comp.  Laws,  sec.  479,  as  amended  by  Stats.  1895,  p.  35,  c.  37,  provides 

that  when  a  majority  of  the  resident  taxpayers  of  a  road  district  shall 
petition  the  county  commissioners  for  the  vacation  of  a  public  road, 
which  petition  shall  contain  certain  allegations  enumerated,  the  county 
clerk  shall  lay  the  petition  before  the  county  commissioners  at  their 
next  meeting,  and  thereupon  the  commissioners  "shall,"  within  thirty 
days  thereafter,  vacate  the  road.  iTeZd,  that  the  word  <* shall"  should 
be  construed  to  mean  "  may,"  and  that  on  the  presentation  of  a  petition 
signed  by  two  persons,  who  constituted  a  majority  and  the  only  tax- 
payers in  a  road  district,  for  the  vacation  of  the  road,  the  duty  of  the 
board  was  discretionary,  and  not  mandatory. 

Petition  by  the  State,  on  the  relation  of  H.  C.  Dangberg, 
for  writ  of  mandate  against  the  Board  of  County  Commis- 
sioners of  Douglas  County,  to  compel  the  vacation  of  a  road. 
On  demurrer  to  petition.     Sustained. 

The  facts  sufficiently  appear  in  the  opinion. 
Alfred  Ghartz,  for  Relator. 

D.  W.  Virgin^  and  Torreyson  &  Summerfipld,  for  Respond- 
ents. 

By  the  Court,  Talbot,  J.: 

Among  other  things,  in  his  petition  for  writ  of  mandate, 
relator  alleges  "  That  he  is  a  resident  taxpayer  of  the  East 
Pork,  Genoa,  and  Cradlebaugh  road  district,  situated  in 
Douglas  county,  Nevada,  and  that  at  all  times  thereinafter 
mentioned  he  was  such  resident  taxpayer  of  said  road  district, 
and  that  the  only  other  resident  taxpayer  of  said  road  dis- 
trict at  all  times  mentioned  was  and  is  the  H.  F.  Dangberg 
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Land  &  Live  Stock  (-orapany,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Nevada.  That  on  the  6th  day  of  July,  1908,  relator,  jointly 
with  other  signers,  caused  to  be  filed  in  the  office  of  the  clerk 
of  said  board  their  certain  petition  praying  for  the  vacation 
of  that  certain  road  lying  to  the  east  of  Carson  Valley,  extend- 
ing from  the  north  end  of  the  Twelve -Mile  House  lane,  along 
the  fence  to  the  east  of  said  valley  to  the  intersection  of  the 
Cradlebaugh  Road,  said  road  being  known  as  and  called  the 
*01d  Desert  Road,'  as  will  more  fully  appear  by  the  petition 
tliereto  annexed  marked  *  Exhibit  A,'  and  hiade  part  hereof, 
being  a  full,  true,  and  correct  copy  of  its  original,  said  peti- 
tion being  made  under  the  provisions  of  the  act  of  the  legis- 
lature of  the  State  of  Nevada  approved  March  15,  1875 
(Stats.  1875,  p.  159,  c.  101),  as  amended  by  the  legislature  of 
the  State  of  Nevada  in  1895  (Stats.  1895,  p.  35,  c.  37). 

"  That  on  the  4th  day  of  January,  1904,  said  board  of  county 
commissioners  duly  met  at  their  office  at  Genoa,  Douglas 
county,  Nevada,  and  said  application  and  petition  was  then 
and  there  duly  rejected.  That  said  Old  Desert  Road  is  a 
public  highway,  and  was  a  public  highway  for  a  great  many 
years  last  past;  but  that  since  the  building  up  of  the  town 
of  Gardnerville,  lying  a  short  distance  west  of  said  road,  the 
same  has  been  very  little  traveled,  growing  less  and  less  each 
recurring  year,  and  that  its  travel  does  not  save  those  travel- 
ing it  in  preference  to  other  public  highway  over  three  miles. 
That  said  Old  Desert  Road  runs  only  through  the  lands  of 
your  relator  and  through  the  lands  of  the  H.  F.  Dangberg 
Land  &  Live  Stock  Company,  and  runs  through  them  diag- 
onally, to  the  great  injury  of  said  lands,  and  that  the  almost 
universally  traveled  road  covering  the  distance  from  point  to 
point  of  said  Old  Desert  Road,  by  going  through  the  town  of 
(lardnerville,  follows  closely  sectional  lines,  and  that  the 
entire  distance  of  said  Old  Desert  Road  lies  within  said  road 
district.  That  all  the  signers  to  said  petition  except  said 
relator  and  said  H.  F.  Dangberg  Land  &  Live  Stock  Company 
are  residents  and  taxpayers  of  other  road  districts  in  said 
county,  and  their  signatures  unnecessary,  and  obtained  in 
ignorance  of  the  law  and  facts.  Your  relator  further  shows 
and  avert?  that  said  board  of  county  commissioners  still  refuse 
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to  vacate  said  road,  and  that  it  is  the  duty  of  said  board, 
which  the  law  specially  enjoins  upon  it,  resulting  from  their 
ofRce  as  county  commissioners  of  said  county  of  Douglas, 
State  of  Nevada,  to  vacate  said  Old  Desert  Road,  and  to 
declare  it  vacant,  officially,  by  their  order  duly  entered  on 
their  minutes,  which  duty  they  have  refused  and  still  refuse 
to  perform;  and  that  your  relator  is  without  any  plain, 
speedy,  or  adequate  remedy  in  the  ordinary  course  of  law." 

Respondent  moves  to  quash,  and  demurs  to  the  petition  on 
several  grounds;  among  these,  the  technical  objection  that 
there  is  no  allegation  showing  that  the  persons  who  petitioned 
the  board  of  county  commissioners  to  vacate  the  road  consti- 
tuted a  majority  of  the  resident  taxpayers  in  the  district 
according  to  the  last  assessment  roll  is  well  taken,  and  suf- 
ficient to  invalidate  the  petition  in  its  present  form.  Look- 
ing to  the  questions  raised  involving  the  merits  of  the 
controversy,  it  is  more  important  to  determine  whether  the 
board  has  any  discretion  when  the  majority  of  the  taxpayers, 
if  numbering  only  one  or  more,  in  a  road  district,  petition  to 
have  a  public  highway  closed.  The  opposing  interests  here 
are  on  one  side  the  benefits  which  two  landowners  would 
reap  from  the  closing  of  the  road  which  runs  through,  and 
for  a  long  time  has  traversed,  their  fields,  and  on  the  other 
the  inconvenience  which  would  result  to  the  traveling  public 
by  closing  the  highway,  and,  as  the  petition  indicates,  requir- 
ing at  least  some  people  to  journey  three  miles  further, 
thereby  depriving  them  of  the  hitherto  vested  right  of  using 
the  shorter  thoroughfare.  Can  the  legislature  or  the  law 
leave  the  adjustment  of  these  conflicting  interests  to  one  of 
the  parties  concerned,  who  is  seeking  a  benefit,  and  deprive 
the  other  of  having  the  controversy  submitted  to  the  discre- 
tion of  the  board  of  county  commissioners,  the  tribunal 
usually  authorized  to  regulate  roads  in  this  state f 

Section  479  of  the  Compiled  Laws  of  Nevada,  as  amended 
in  1895  (Stats.  1895,  p.  35,  c.  37),  provides:  "At  any  time 
when  a  majority  of  the  resident  taxpayers  of  a  road  district, 
according  to  the  last  previous  assessment  roll,  shall  petition 
the  county  commissioners  of  their  counties,  for  the  location, 
opening  for  public  use,  establishment,  change  or  vacation  of 
any  public  road  or  highway  or  road  to  connect  with  any  high- 
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way  heretofore  eBtablished,  any  street  or  alley  in  any  unin- 
corporated town  in  sueh  county,  setting  forth  in  such  petition 
tlie  beginning,  course  and  termination  of  such  road,  or  high- 
way, street  or  alley  proposed  to  be  located  and  opened  for 
public  use,  established,  changed  or  vacated,  together  with  the 
names  of  the  owner  or  owners  of  the  land  through  which  the 
same  will  pass,  said  petition  may  be  presented  to  the  county 
clerk  of  said  county,  and  the  clerk  shall  lay  said  petition 
before  the  board  of  county  commissioners,  at  their  next 
meeting  after  the  reception  of  said  petition,  and  thereupon 
said  board  of  commissioners  shall,  within  thirty  days  there- 
after, proceed  to  locate,  open  to  public  use,  establish,  change 
or  vacate  such  road,  highway,  street  or  alle}'." 

Relator  contends  that  the  word  "shall,"  used  in  this 
statute,  is  mandatory;  that  on  the  presentation  of  the  peti- 
tion signed  by  him  and  by  the  H.  F.  Dangberg  Land  &  Live 
Stock  ('Ompany,  constituting  a  majority  and  the  only  tax- 
payers in  the  road  district,  the  board  lost  all  disci'etion  in 
the  matter,  and  all  power  to  act  judicially,  and  that  it 
became  their  bounden  duty  to  enter  an  order  closing  the 
road  as  demanded.  We  do  not  believe  that  such  results  were 
intended  to  be  secured  by  the  legislature  in  the  passage  of 
this  act,  but,  if  they  were,  we  are  not  prepared  to  hold  that  it 
is  within  the  power  of  the  lawmaking  branch  of  our  govern- 
ment to  confide  to  one  of  the  parties  concerned  the  adjudica- 
tion of  such  conflicting  interests,  which  would  be  the  result 
if  the  respondent  is  required  to  enter  the  order  as  relator 
desired. 

The  word  "shall"  is  sometimes  construed  to  mean  "ma.y," 
and  that  is  a  better  construction  for  it  when  applied  under 
this  statute  to  a  petition  seeking  to  close  a  public  highway 
long  existing.  (Kirnian  v.  Pawning,  25  Nev.  893,  60  Pac. 
834,  61  Pac.  1090;  Suburban  Light  &  Power  Co.  v.  City  of 
Boston  (Mass.)  26  N.  E.  447,  10  L.  R.  A.  499;  Becler  v.  Leb- 
anon St.  Ry.  Co.,  188  Pa.  496,  41  Atl.  612.)  To  otherwise 
conclude  might  lead  to  hardship  and  inconvenience  to  the 
traveling  public  in  this  and  other  cases.  In  the  topography 
of  this  state  one  or  a  few  landowners  may  constitute  or 
})ecome  the  majority  of  the  taxpayers  in  road  districts  lying 
across  valleys,  and,  if  they  could  at  will  close  the  highways 
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traversing  their  premises,  they  might  thereby  not  only  make 
it  necessary  for  neighbors  and  adjacent  owners,  but  for 
people  passing  from  other  localities,  to  travel  long  distances 
out  of  their  way,  or  over  steep  mountain  ranges.  It  is  of 
higher  importance  to  have  roads  remain  open  when  essential 
to  the  convenience  of  the  public  than  to  have  them  closed  for 
the  benefit  of  individuals. 

There  are  stronger  reasons  for  compelling  the  opening  of 
a  new  road  on  the  petition  of  the  proper  majority  of  the  tax- 
payers, and  regardless  of  the  discretion  of  the  board,  than 
fexist  for  so  closing  an  old  one.  In  the  former  case  compen- 
sation must  be  made  to  the  landowner  for  the  damage  caused 
by  the  opening  of  the  road,  while  in  closing  a  highway  it 
may  be  assumed  that  he  or  his  grantors  have  been  paid  for 
the  right  of  way,  or  had  acquired  their  rights  subject  to  it, 
and  that  he  will  be  benefited  without  making  any  remuner- 
ation to  the  public  for  the  loss  of  the  easement  of  which  they 
will  be  deprived. 

In  Suburban  Light  c€'  Power  Co.  v.  CHy  of  Boston,  supra, 
under  an  act  providing  that  the  mayor  and  aldermen  shall 
give  electric  light  companies  a  writing  specifjdng  where  the 
posts  may  be  located  and  wires  run,  the  word  "shall"  was 
construed  to  mean  "may,"  and  the  court  sustained  the  action 
of  the  board  in  declining  to  grant  the  supplication  of  the 
light  company.  It  was  said,  that  the  power  given  to  the 
aldermen  of  a  city  or  the  selectmen  of  a  town  in  regard  to 
such  matters  was  one  to  be  exercised  in  their  discretion 
seems  to  have  been  assumed  in  several  cases;  citing  Hill  v. 
Worcester  County  Conirs.,  4  Gray,  414;  Com.  v.  Boston,  97 
Mass.  555;   Pierce  v.  Drew,  136  Mass.  75. 

In  Becker  v.  Lebanon  St.  Ry.  Co.,  supra,  the  court  held  that, 
notwithstanding  the  use  of  the  imperative  "shall,"  an  injunc- 
tion  is  not  to  be  granted  unless  a  proper  case  be  made  out  in 
accordance  with  the  principles  and  practice  of  equity,  and 
that  the  word  "shall,"  when  used  by  the  legislature  to  a 
court,  is  usually  a  grant  of  authority,  and  means  "may." 
Interpreting  the  word  "shall"  to  mean  "may,"  as  already 
stated,  the  board  were  empowered  to  act  judiciously,  and  if, 
in  their  judgment,  they  believed  the  closing  of  the  highway 
would  cause  undue  inconvenience  to  the  traveling  public. 
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they  were  authorized  to  den}-  the  petition.  It  is  the  uniform 
decision  of  this  and  other  courts  that  a  subordinate  body  can 
be  directed  to  act,  but  not  how  to  act  in  a  matter  regarding 
which  it  can  exercise  its  discretion.  This  court  cannot  sub- 
stitute its  judgment  in  place  of  that  of  the  board  in  its  denial 
of  the  petition,  (ffoole  v.  Kinkead^  16  Nev.  222;  Hardin  v. 
Guthrie,  26  Nev.  252,  66  Pac.  744;  State  v.  Curler.  26  Nev. 
3.">6,  67  Pac.  1075,  and  cases  there  cited;  State  v.  County 
Court,  38  W.  Va.  589,  11  S.  E.  72.)  It  is  unnecessary-  to 
express  an  opinion  regarding  the  meaning  of  the  statute  in 
cases  when  it  is  sought  to  apen  new  roads. 

The  motion  to  strike  out  is  denied,  the  demurrer  is  sus- 
tained on  the  two  grounds  indicated,  and,  if  relator  desires, 
he  may  amend  within  thirty  days. 

Belknap,  C.  J.:  I  concur. 

Fitzgerald,  J.,  concurring: 

The  controversy  on  the  merits  in  this  proceeding  is  the 
proper  interpretation  of  the  word  "  shall "  in  a  statute.  The 
statute  provides  that,  when  certain  things  (naming  them) 
are  done  concerning  a  road  or  highway,  then  the  board  of 
county  commissioners  shall  vacate  such  road  or  highway. 
Petitioner  claims  that,  since  he  had  done  all  the  things 
named  and  required  in  the  statute,  the  board  of  county  com- 
missioners were  compelled  by  the  word  "shall"  in  the  statute 
to  close  the  road  or  highway  in  accordance  with  his  petition 
therefor.  If  such  w-ere  the  proper  meaning  of  "shall"  in 
the  legislative  intent,  the  word  "petition"  in  the  statute 
would  not  aptly  express  or  describe  the  document  that  was  to 
set  the  power  of  the  board  in  motion.  The  word  "demand" 
would  be  the  proper  word  to  express  such  meaning.  After 
complying  with  the  conditions  stated  in  the  statute,  the 
applicant  for  the  relief  should  demand  that  the  board  close 
the  road  or  highway,  and  not  petition  that  it  do  so.  But  the 
statute  says  there  must  be  a  petition,  and  in  this  case  there 
was  a  petition,  and  not  a  demand. 

In  Railroad  Co,  v.  Hecht,  95  U.  S.  Supreme  Court  Reports, 
at  page  170,  24  L.  Ed.  433,  the  doctrine  applicable  to  this 
controversy  is  stated  as  follows:    "As  against  the  govern- 
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inent,  the  word  *  shall/  when  used  in  statutes,  is  to  be  con- 
strued as  *may,'  unless  a  contrarj'  intention  is  manifest."  A 
contrary  intention  here  is  not  manifest.  The  word  "peti- 
tion "  and  the  general  framing  of  the  statute  indicate  that  the 
legislative  intent  was  not  to  force  compulsory  action  on  the 
board  of  county  commissioners,  but  to  give  it  a  reasonable 
discretion. 

Therefore  I  concur  in  the  denial  of  the  writ  of  mandate. 
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AFFIDAVITS. 

School  Fxjkds  —  Apportionment  —  Census  —  County  Superintendent's 
Right  to  Correct— Mandamus— Insufficiency  of  Answer— Leave  to 
Amend— Effect. 

1.  Comp.  I^ws  1900,  sec.  1301,  makes  it  the  duty  of  the  c«nsus  marshal  to 

take  annually  a  census  of  school  children  in  his  district,  and  report  it 
to  the  county  superintendent.  Section  1303  provides  that,  If  the 
(»unty  superintendent  believes  that  a  correct  report  has  not  been 
returned,  he  may  appoint  a  census  marshal,  and  have  the  census 
retaken.  Section  1338  requires  the  superintendent  to  apportion  the 
school  moneys  among  the  several  school  districts  of  his  county  on  the 
basis  of  the  census.  Held,  that  the  superintendent  has  no  power  to 
correct,  without  ordering  a  new  census,  the  census  marshal's  report, 
and  make  his  apportionment  of  school  moneys  on  the  basis  of  such 
corrected  report.    State,  ex  rel.  Miles ^  v.  Wedge^  61. 

2.  While  affidavits  filed  in  support  of  an  answer  to  a  writ  of  mandamus 

cannot  be  considered  on  a  hearing  of  a  demurrer  to  the  answer,  they 
may  bear  upon  the  question  of  whether  respondent  should  have  time 
to  file  an  amended  answer.    Idem,  61. 

3.  Comp.  Laws  1900,  sec.  1^301,  requires  an  annual  school  census  of  all  school 

children  of  the  district  on  the  1st  day  of  May,  which  shall  be  reported 
to  the  county  superintendent  by  the  15th  of  June.  Section  1303  pro- 
vides that  if  "at  any  time"  the  superintendent  has  reason  to  believe 
that  a  correct  report  has  not  been  returned,  he  may  have  the  census 
retaken.  In  response  to  mandamus  to  compel  payment  of  additional 
school  moneys  to  a  district  on  the  basis  of  a  census,  the  superintend- 
ent alleged  that,  of  the  152  children  enumerated  in  the  report,  62  were 
not  residents  of  the  district  on  the  1st  of  May,  and  that  the  report  was 
fraudulent  in  that  regard.  Held  that,  as  the  statute  contemplated 
ascertaining  at  a  subsequent  time  the  children  who  were  residents  on 
the  1st  of  May,  the  superintendent,  on  a  demurrer  being  sustained 
to  his  answer,  would  be  given  time  in  which  to  order  a  new  census, 
and  set  it  up  by  way  of  amended  and  supplemental  answer.    Idem,  62. 

4.  The  affidavits  of  jurors  to  the  effect  that  the  verdict  was  reached  by 

averaging  estimates  by  each  juror  could  not  be  received  to  impeach 
the  verdict.  Southern  Nevada  Mining  Company  v.  Holmes  Mining 
Company^  107. 

APPEAL. 

Mining  Locations— Veins— Right  to  Foltx)w— Trial— Harmless  Error- 
Verdict— Impeachment— Affidavit  OF  Jurors. 

1.  Where  there  was  substantial  evidence  on  each  side,  so  that  the  jury 
could  have  adopted  the  theory  of  either  party,  according  to  the  view 
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they  may  have  taken  of  the  testiniuiiy,  the  court  on  appeal  will  not 
dlstarb  the  Judgment  for  Insufllcienoy  of  the  evidence.  Southern 
Nevada  Mining  Company  v.  Uolmet  Mining  Company^  107. 

2.  Rev.  St.  U.  S.  sec.  2322  [U.  S.  Comp.  St.  1901,  p.  14251.  provides   that 

locators  of  mining  claims  have  the  right  of  all  the  surface  included 
within  the  lines  of  their  location,  and  of  all  the  veins,  lodes,  and  ledges 
throughout  their  entire  depth,  the  top  or  apex  of  which  lie  inside  such 
surface  lines  extended  downward  vertically,  although  such  veins, 
lodes,  and  ledges  may  so  far  depart  from  the  perpendicular  in  their 
course  downward  as  to  extend  outside  the  vertical  side  lines  of  said 
surface  location;  but  that  their  right  to  the  possession  of  such  outside 
parts  of  such  veins,  lodes,  or  ledges  shall  be  confined  to  such  portions 
thereof  as  lie  between  vertical  planes  drawn  downward  as  above 
described  through  the  end  lines  of  their  location  so  continued  in  their 
own  direction  that  such  planes  will  intersect  such  exterior  parts  of 
such  veins  or  ledges.  Ueld^  that  the  right  of  an  owner  of  a  mining 
location  to  follow  a  ledge  beyond  his  side  line  is  limited  to  the  right 
to  follow  the  ledge  downward— that  is,  on  its  dip— and  he  has  not  the 
right  to  follow  it  laterally  or  along  its  strike;  and  If  there  was  in 
defendant's  location  the  apex  of  a  ledge  which  left  his  location  by 
crossing  its  easterly  side  line,  and  entered  plaintiff's  location  by 
crossing  Its  westerly  end  line,  and  the  ledge  turned  from  defendant's 
location  and  entered  plaliitifT's  at  such  an  angle  that  the  portion  there 
could  not  be  reached  from  defendant's  location  without  following  the 
ledge  laterally,  or  on  Its  strike,  the  defendant  could  not  extract  ore 
from  that  portion,    /d/rm,  107. 

3.  If  defendant  entered  upon  a  ledge  having  its  apex  within  the  exterior 

boundaries  of  plaintiff's  location,  and  extracted  ore  therefrom  between 
planes  drawn  vertically  downward  through  the  end  lines  of  said  loca- 
tion, the  right  of  the  plaintiff  to  recover  damages  for  such  acts  would 
not  be  affected  by  proof  merely  that  the  place  from  which  such  ore 
was  extracted  ctmld  be  reached  by  going  continuously  through  ledge 
matter  from  a  ledge  having  its  apex  within  the  exterior  boundaries  of 
a  prior  location  belonging  to  the  defendant,  but  it  must  further  appear 
that  such  passage  from  the  a{)ex  of  defendant's  ledge  is  made  con- 
tinuously downward  on  the  dip  of  that  ledge;  and  If  any  portion  of 
such  passage  must  necessarily  be  made  either  upward,  or  laterally 
along  the  strike,  then  the  plaintiff's  right  to  recover  is  not  affected. 
Idem,  108. 

J.  In  an  action  for  taking  ore  from  plaintiff's  location  the  evidence  showed 
that  defendant  had  made  a  net  profit  of  $60,000,  and  that  twenty-nine 
thirtieths  of  ore  mined  was  taken  from  plaintiff's  ground.  The  verdict 
for  plaintiff  was  for  $48,000.  Held,  that  any  error  in  an  instruction  on 
the  measure  of  damages  was  harmless.    Idem,  108. 

5.  It  is  not  necessary  that  the  veins  apexing  In  a  mining  location  pass 

through  both  end  lines  of  the  location  in  order  to  entitle  the  owner  to 
follow  the  dip.    Idem,  108. 

6.  An  instruction  to  the  contrary  was  harmless  error,  where  no  question 

touching  the  right  to  follow  the  vein  or  to  the  possession  of  the  ore 
depended  on  the  qualification  that  the  deposit  should  pass  through 
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both  end  lines  of  the  claim,  but  where  the  controlling  issue  was 
whether  the  claims  of  the  parties  were  on  the  same  ledge,  and  that 
issue  had  been  clearly  defined  to  the  jury.    IcUniy  108. 

7.  The  affidavits  of  jurors  to  the  effect  that  the  verdict  was  reached  by 
averaging  estimates  by  each  juror  could  not  be  received  to  impeach 
the  verdict.    Idtm^  108. 

Homestead— A Lu>wANCE  to  Widow  and  Children— Appeal  from  Order- 
Questions  Reviewable- Description  of  Homestead  Portion  ok  Prop- 
erty—Sufficiency OF  Order. 

1.  P»*obate  act,  sec.  25o  (Corap.  Laws,  sec.  .'5041 ),  authorizes  probate  aj)peals, 

CO  be  governed  in  all  respects  as  appeals  in  actions  at  law.  Practic<» 
act,  sees.  33*2-^^^7  iComp.  F^ws,  sees.  3427-;S432),  regulate  the  filing, 
serving,  settling,  and  certifying  of  statements,  and  under  these  sections 
the  Supreme  Court  has  held  that,  In  the  absence  of  a  statement,  only 
errors  ap'pearing  on  the  face  of  the  Judgment  roll  can  be  reviewed. 
Held^  on  appeal  from  an  order  setting  apart  a  homestead  to  a  widow 
and  minor  children,  that,  treating  the  petition,  reply,  and  order,  as 
ctjiistituting  a  judgment  roll,  and  there  being,  in  the  absence  of  a 
statement,  nothing  to  show  that  the  homestead  was  set  apart  from  the 
decedent's  separate  property,  or  whether  testimony  on  that  issue  was 
taken,  or  whether  evidence  was  excluded 'and  exception  taken,  an 
objection  to  the  homestead  allowance  as  made  from  such  separate 
propertj'  could  not  be  reviewed,  and  the  appeal  would  be  pro  tanto  dis- 
missed.    Quinn  v.  Quinn^  156. 

2.  It  is  no  objection  to  the  allowaiu'e  to  a  widow  and  minor  children  of  a 

$5,000  homestead,  out  of  property  valued  at  $7,500,  that  the  order  fails 
to  define  the  boundary  or  extent  of  the  premises  necessary  to  reach 
the  sum  allowed,  and  fails  to  find  whether  they  can  be  divided.  Ideniy 
1.V5. 

Criminal  Law— Trial— Instructions— Review— Record  on  Appeal— Kvi- 
DENCE  —  WrrNEssES  —  Competency  —  Idfjtfification  of  HANDWRrriNO— 
NfoNEY  Detained  from  Prisoner  —  Recovery  —  Motion  Aoainst 
Sheriff. 

1.  .\  motion  by  the  accused  for  an  order  directing  the  sheriff  to  pay  over 

to  him  money  unlawfully  detained,  as  shown  by  an  affidavit  In  support 
of  such  motion,  was  properly  denied,  as  such  money  could  be  recovered 
by  civil  action,  and,  if  the  money  was  taken  from  him  at  the  time  of 
his  arrest,  Comp.  I^aws  1900,  sees.  4555— i569,  provides  for  Its  dIsj)osi- 
tion.     State  v.  Burns,  289. 

2.  An  instruction  "that  a  witness  false  in  one  part  of  his  testimony  is  to 

be  distrusted  in  others"  was  proi)erly  refused,  as  It  omits  the  element 
<if  willfulness.     Idem,  289. 

3.  No  error  can  be  predicated  on  a  refusal  to  give  an  Instruction  in  rela- 

tion to  a  subject  on  which  the  instructions  given  were  all  that  the 
accused  had  a  right  to  demand.     Idem,  289. 

4.  Where  there  Is  no  testimony  of  an  accomplice,  an  Instruction  referring 

to  such  testimony  Is  properly  refused.     Idem,  289. 

5.  Where  part  of  an  insti-uction  Is  correct, and  the  other  part  joined  thereto 
•  is  bad,  the  whole  thereof  Is  properly  refused.    Idem,  289. 

0.  Comp.  Laws  1900,  sec.  4391,  providing  that  "when  any  written  charge 
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has  been  presented  and  piven,  or  refused,  the  question  or  questions 
presented  In  such  charge  need  not  be  excepted  to,  nor  embodied  in  a 
bill  of  exceptions,"  etc.,  does  not  apply  to  a  charge  given  by  the  court 
on  its  own  motion;  and  where  the  record  does  not  show  either  that 
any  exception  was  taken  to  an  instruction,  or  that  it  was  "presented 
and  given,"  an  objection  tliercto  cannot  be  considered  on  appeal. 
fdem,  2JK). 

7.  A  witness  called  to  identify  the  handwriting  of  accused  testified  that 
he  was  employed  in  a  banlt  as  b<M>kkeeper  and  exchange  teller,  that  he 
had  seen  the  accused,  and  had  his  signature  made  in  his  presence, 
which  he  produced  on  a  de)K)sitor*s  card,  which  was  introduced  in 
evidence.  He  then  stated  that  It  was  a  part  of  his  business  to  study 
the  signatures  on  such  cards  taken  fn^m  depositors.  Held^  that  he 
was  properly  qualified,     /dem,  290. 

s.  Before  a  witness  for  the  state  stated  on  cross-examination  that  he  did 
not  know  what  an  oath  was,  he  had  given  much  intelligent  testimony, 
and  had  stated  that  he  did  know  what  an  oath  was.  After  making  the 
disqualifying  statement,  on  which  it  was  moved  to  strike  out  his  tes- 
timony, he  stated  that  he  knew  what  perjury  was,  and  gave  a  fairly 
correct  Idea  thereof.  Held  suftlclent  to  sustain  a  ruling  against  the 
motion,  In  view  of  the  fact  that  after  the  denial  of  the  motion,  the  wit- 
ness gave  much  more  testlm<»ny  of  the  same  character  as  that  pre- 
viously Klven.     Idem,  29<1. 

Bond— >fi8joiNDER— Record— DiHMiSHAL. 

1.  An  appeal  from  an  order  rejecting  a  claim  against  a  decedent's  estate, 

from  an  order  dismissing  the  suit  of  appellant  against  the  estate  as 
represented  by  its  attorneys  ad  litem,  and  the  sole  heir,  and  from  an 
order  dismissing  his  suit  against  the  administrator  of  the  estate,  with 
only  one  undertaking  for  $300,  will  be  dismissed  for  misjoinder  of 
Hi)i>eals.     Grhwold  v.  Bender,  369. 

2.  Where  an  api>eal  record  shows  that  two  cases  referred  to  in  the  notice  of 

appeal  are  really  one,  in  which  new  parties  have  been  substituted,  and 
which  has  never  been  tried  and  determined  so  far  as  such  record  gov- 
erns, it  shows  that  the  case  is  not  yet  appealable,  and  the  appeal 
should  be  dismissed.     Idem,  369. 

3.  Where  an  appeal  record  contains  no  statement  on  appeal,  no  bill  of 

exceptions  and  no  specification  of  error,  and  the  certified  copies  of  the 
court  minutes  are  not  embodied  in  any  statement,  the  appeal  must  be 
dismissed.     Idem,  3f8). 

Mines— lx)c ATORs'  I^iohts— New  Trial— Appeal— Review— Trial  Court's 
Decision— Conflicting  Evidence. 

1.  Though  small  pieces  of  quartz,  narrow  seams,  and  little  pockets  of  ore 

embodied  in  porphyry  be  sufficient  to  sustain  a  location,  the  locator 
has  no  greater  right  against  veins  apexing  on  other  claims  than  if 
his  location  were  based  on  a  well-defined  ledge,  and  has  no  right  to 
veins  existing  between  walls  apexing  in  other  locations,  on  the  theory 
applied  to  blanket  ledges,  and  prevailing  in  regard  to  others  under  the 
civil  law.     Golden  v.  Murphy,  et  a/.,  379. 

2.  Where,  on  appeal  from  an  order  granting  a  new  trial  in  an  action  for 
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damages  for  extraction  of  ores  within  the  lines  of  plaintiff's  location, 
it  appeared  from  the  trial  court's  decision  that  his  order  might  have 
been  based  on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence and  on  his  own  observation  of  the  premises,  but  the  former 
ground  was  sufficient  to  sustain  the  order,  a  contention  that  the  court 
was  not  warranted  in  considering  its  own  views,  based  on  an  insi^ection 
of  the  premises,  was  unavailable.    Idem,  379. 

:i  On  appeal  from  an  order  granting  a  new  trial  on  the  ground  that  the 
verdict  was  not  warranted  by  the  evidence,  the  action  of  the  trial  court 
will  not  be  disturbed  where  there  was  a  material  conflict  of  evidence. 
Idem^  379. 

Masteb  and  Sebv ant— Injuries  to  Servant— ('onkmctin<4  Kvidenok- 
A  ppeal—  W  eview. 

1.  A  verdict  for  plaintiff  on  conflicting  evidence  will  not  be  reversed  If 

there  is  any  credible  evidence  to  support  it.    Robert i  v.  Aitderson,  396. 

2.  In  an  action  for  injuries  to  a  servant  by  reason  of  the  vlciousness  of  a 

horse  furnished  him  by  his  master  to  use,  evidence  reviewed,  and  held 
sufficient  to  sustain  a  verdict  for  plaintiff.     Idem,  396. 

Orders  Appealable— .Administration  Accounts— Notice  of  Appeal— 
SuFFiriENCY— Attorney's  Fees— When  Allowed. 

1.  A  decree  in  a  probate  proceeding,  reading,  "It  is  ordered,  adjudged,  and 

decreed  that  the  .said  final  account  of  said  administrator  be,  and  the 
same  is,  settled,  allowed,  and  affirmed,"  is  a  "decision  and  decree 
allowing  a  final  account"  of  an  administrator,  within  Comp.  Laws 
IJKX),  sec.  3041,  which  authorizes  an  ap])eal  from  such  a  decision  or 
decree.     Howmnn  v.  Bowmnn,  413. 

2.  -\  notice  of  appeal  stating  that  appellants  appealed   from  an  "order" 

allowing,  settling,  and  affirming,  a  final  account  of  an  administrator; 
also  reciting  the  date  of  the  entry  of  the  document  appealed  from, 
and  the  amount  of  the  attorney's  fee  fixed  by  the  order,  which  was 
objected  to— was  sufficiently  descriptive  of  the  document  and  matter 
appealed  from  to  meet  the  requirements  of  C.'omp.  I^ws  1900,  sec. 
3041,  authorizing  an  appeal  from  the  "decision  and  decree"  allowing 
a  final  account  of  an  administrator,     fdem,  413. 

3.  In  settling  the  final  account  of  an  administrator  an  attorney's  fee  for 

procuring  letters  of  administration  cannot  be  allowed.    Idem,  413. 

Telegraphs— Failure  to  Deliver  Message— Contributory  Negligence- 
Damages. 

1.  Where  evident*  is  confiiccing,  the  findings  of  the  trial  court  will  not  be 

disturbed.     Barnes  v.  Western  Union  Telegraph  Company,  438. 

2.  In  an  action  for  injuries  resulting  from  a  telegraph  company's  failure  to 

deliver  a  message,  the  negligent  acts  of  third  parties,  with  which  the 
plaintiff  was  not  connected,  could  not  be  relied  on  to  relieve  the  com- 
pany of  liability.    Idem,  438. 

3.  Where,  by  reason  of  a  telegraph  company's  failure  to  deliver  a  message, 

the  sender  was  placed  in  a  strange  city,  400  miles  from  home,  with 
only  $1.25  in  bis  pocket,  and  in  trying  to  reach  home  suffered  cold  and 
hunger,  and  mental  worry  and  distress,  $400  damages  was  not  excessive. 
Idtm,  4:^. 

4.  Semble:     Damages   arc   recoverable   for    mental   suffering    caused   by 
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a  tort,  whether  in  connection  with  physical  suffering  or  not.  Idem, 
438. 

5.  Where  on  delivering  to  a  telegraph  company  a  message  requesting  the 
sender's  brother  to  send  him  a  ticket  by  telegram,  the  sender  informed 
the  agent  that  he  had  no  means  to  lay  over,  his  suffering  from  cold 
and  hunger  in  sleeping  out  of  doors  at  nights,  and  In  attempting  to 
reach  his  home  400  miles  distant,  resulting  from  failure  to  deliver  the 
telegram,  were  damages  reasonably  within  the  contemplation  of  the 
parties  In  making  the  contract  to  send  the  message,  and  hence  not  too 
remote  to  entitle  the  sender  to  recover  therefor.    Idem,  438. 

APPEALABLE   ORDERS.     (See  Appeals.) 

ATTORNEYS.    (See  Estate;  A ppealr.) 

B 

BALLOTS.     (See  Boards  of  Commissioners;   Election.) 

BOARDS    OF   COMMISSIONERS. 

Klectionh— County  Commissioners— Board  ok  Canvassers— Powers— Ter- 
mination—Candidates  for  Legislature— Contest— Remedies. 

1.  (*omp.  Laws   11KX),  sec.  2116,  provides   that   the  county  commissioners 

shall  act  as  a  board  of  canvassers,  and  declare  election  returns,  and 
cause  a  certificate  of  election  to  be  given  to  persons  elected  to  any 
legislative  office  within  their  county,  provided  that,  when  the  election 
shall  be  held  for  legislators  or  county  commissioners,  the  district 
judges  shall  canvass  and  declare  the  returns  for  such  legislators  or 
commissioners,  and  the  board  of  county  commissioners  shall  then 
canvass  the  returns  as  to  other  offices,  and  after  such  canvass,  if  It 
shall  appear  that  any  legislator  has  received  a  majority  of  ten  votes 
or  less,  on  the  defeated  candidate's  application  he  may  procure  a 
recount,  which  the  county  commissioners  shall  at  once  make  from 
day  to  day  until  the  votes  of  all  election  precincts  in  which  mistakes 
are  said  to  have  occurred  have  been  recounted,  when  they  shall 
declare  the  result,  etc.  Held,  that  the  county  commissioners  did  not 
become  functi  officio  as  a  canvassing  board  on  their  determination  of 
the  canvass  in  the  first  instance,  or  on  the  delivery  of  the  certificate 
of  election  to  a  legislator  whose  office  was  contested,  so  as  to  deprive 
it  of  power  to  recount  the  votes  in  such  contest.  Wright  v.  Commis- 
sioners, 33. 

2.  The  fact  that  the  contestant  of  an  election  for  the  office  of  legislator  had 

a  remedy  to  contest  such  election  before  the  legislature,  as  authorised 
by  Comp.  Laws  1900,  sees.  1636-1640,  did  not  preclude  him  from  prose- 
cuting his  remedy  by  recount  before  the  board  of  county  commis- 
sioners, as  authorized  by  Comp.  Laws  1900,  sec.  2116.    Idem^  34. 

Elections— Statutory  Requirements— Contest-Indefiniteness  of  Statb- 
ment— Ballots- Square  for  Voter's  Mark— Use  of  Oblong  Square. 

1.  A  statement  on  an  election  contest  gave  the  name  of  contestant  In  the 
title  of  the  cause  as  "H.  R.  Lemaire,"  and  the  name  of  the  contestee  as 
"P.Walsh."  In  the  body  of  the  statement  contestant's  name  was 
given  as  "Henry  H.  fiemaire,"  and  the  statement  was  sworn  to  by 
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'*  Henry  H.  I^emalro."  The  body  of  the  statement  oonipluined  of 
**  Patrick  Wals«"  and  in  the  prayer  be  was  called  "  Patrick  Walsh.** 
Held  that,  no  motion  to  strike  or  make  the  statement  more  certain 
having  been  made  on  the  contest,  the  statement  could  not  be  com- 
plained of  on  appeal;  the  defect  t>eing  at  most  merely  a  defective 
statement  of  a  cause  of  action,  and  not  a  failure  to  state  any  cause  of 
action.    Lemaire  v.  WaUh,  258. 

2.  Where  a  contestee  in  an  election  contest  failed  to  make  any  objection  to 

the  statement  of  contest  on  the  ground  that  it  failed  to  state  with 
sufficient  definlteness  the  term  for  which  contestant  claimed  he  had 
been  elected,  he  could  not  complain  on  appeal.    Idem,  258. 

3.  Under  the  statute  providing  that  an  elector  in  voting  shall  put  a  cross 

in  a  square  on  the  ballot,  the  use  of  an  oblong  square,  or  a  parallel- 
ogram with  length  about  double  its  width,  did  not  render  the  ballot 
Invalid.    Idem,  258. 

Highways— Vacation— Statutes— CoNttTRUCTioN—lioARD   of  ('ounty  Com- 
missioners— DlBCRETION-  PETmON. 

1.  Under  Comp.  Laws,  sec.  479,  as  amended  by  Stats.  1805,  p.  35,  c.  37,  pro- 

viding that  when  a  majority  of  the  resident  taxpayers  of  a  road  dis- 
trict, according  to  the  last  previous  assessment  roll,  shall  petition 
the  county  commissioners  for  the  vacation  of  a  public  road,  the  board, 
at  their  next  meeting  after  the  reception  of  the  petition,  shall  vacate 
the  road,  a  petition  failing  to  show  that  the  petitioners  for  the  vacation 
of  a  road  constitute  a  majority  of  the  resident  taxpayers  in  the  district 
according  to  the  last  assessment  roll  was  insufficient.  State,  ex  ret. 
Dangberg,  v.  County  Commissioners,  469. 

2.  Comp.  Laws,  sec.  476,  as  amended  by  Stats.  1895,  p.  35,  c.  37,  provides 

that  when  a  majority  of  the  resident  taxpayers  of  a  road  district  shall 
petition  the  county  commissioners  for  the  vacation  of  a  public  road, 
which  petition  shall  contain  certain  allegations  enumerated,  the  county 
clerk  shall  lay  the  petition  before  the  county  commissioners  at  their 
next  meeting,  and  thereupon  the  commissioners  "shall,"  within  thirty 
days  thereafter,  vacate  the  road.  Held,  that  the  word  "  shall"  should 
be  construed  to  mean  "may,** and  that  on  the  presentation  of  a  petition 
signed  by  two  persons,  who  constituted  a  majority  and  the  only  tax- 
payers In  a  road  district,  for  the  vacation  of  the  road,  the  duty  of  the 
board  was  discretionary,  and  not  mandatory.    Idem,  469. 

BONDS. 
Appeals— Misjoinder— Record— Dismissal. 

1.  An  appeal  from  an  order  rejecting  a  claim  against  a  decedent's  estate 

from  an  order  dismissing  the  suit  of  appellant  against  the  estate  as 
represented  by  its  attorneys  nd  litem,  and  the  sole  heir,  and  from  an 
order  dismissing  his  suit  against  the  administrator  of  the  estate,  with 
only  one  undertaking  for  $300,  will  be  dismissed  for  misjoinder  of 
appeals.    Griswold  v.  Bender,  369. 

2.  Where  an  appeal  record  shows  that  two  cases  referred  to  in  the  notice 

of  appeal  are  really  one,  In  which  new  parties  have  been  substituted, 
and  which  has  never  been  tried  and  determined  so  far  as  such  record 
goyems,  it  shows  that  the  case  Is  not  yet  appealable,  and  the  appeal 
should  be  dismissed.    Idem,  369. 
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3.  Where  an  appeal  record  contains  no  statement  on  appeal,  no  bill  of 

exceptions  an  A  no  speclflcatlon  of  error,  and  the  certified  copies  of  the 
court  minutes  are  not  embodied  in  any  statement,  the  appeal  must  be 
dismissed,     fdrm,  309. 

c 

CKKTIORARI. 
Dismissal  of  Action  To  IJe  Reviewed— Effect— Costs. 

1.  Where  the  action  to  review  for  which  certiorari  is  brought  is  dismissed 

by  the  successful  party  on  the  service  of  the  writ,  at  his  own  costs, 
the  writ  will  also  be  dismissed.    State  v.  Jonett,  riS. 

2.  Where,  on  service  of  a  writ  of  certiorari,  the  successful  party  dismisses 

the  action,  it  is  a  confession  of  error,  and  the  costs  of  the  certiorari 
will  be  awarded  petitioner,  without  regard  to  whether  the  case  was  a 
pr<)i>er  one  for  certiorari.    Idem^  58. 

CONTEST.    I  See  County  Commissioners;  Election.) 

(X)NFLTCT   OF   EVIDENCE.     (See  Evidence.) 

CONTRIIUTTORV    NECUJCiENCE.     (See  Xkglioence.) 

CHALLENGES. 

iNDicTMEXT-SrFFiciENCY— Judicial  Notice— Excusing  J u rob— Evidence- 
Harmless  Error— Instructions- Weight  of  Evidence. 

1.  Under  a  statute  creating  Lyon  county,  where  the  words  "Lyon  county 

are  used  in  the  title,  preamble,  and  indorsement  of  an  indictment, 
and  In  the  charging  part  the  defendant  is  accused  by  the  grand  \\XTy 
of  the  "county  of  Lyon,"  and  the  offense  Is  alleged  to  have  been  com- 
mitted at  the  town  of  Dayton,  in  the  "county  of  Lyon,"  Held  sufficient. 
State  v.  Buralli,  41. 

2.  A  defective  description  of  the  grand  jury  in  the  body  of  the  Indictment 

may  be  cured  by  the  title  and  preamble.    Idem,  41. 

:J.  Courts  will  take  judicial  knowledge  of  the  fact  that  a  town  fixed  by 
statute  as  a  county  seat  is  located  in  the  county.     Idem^  41. 

4.  If  such  an  indictment  were  deficient  at  common  law,  it  would  be  gtHxl 

under  the  wise  and  liberal  provisions  of  our  criminal  practice  act. 
/item,  41. 

r>.  If  the  trial  court  is  in  doubt  as  to  the  c{uaIification  of  a  juror,  it  is  not 
error  to  excuse  him;  and  it  is  better  to  do  so,  to  the  end  that  a  fair 
and  free  jury  may  be  obtained,  and  the  risk,  trouble,  and  expense  of 
a  new  trial  avoided.     Idem,  41. 

().  If  conceded  that  a  question  was  improper,  to  which  an  objection  was 
overruled,  the  error  is  presumed  to  be  harmless,  unless  the  auswer  by 
physical  illustration  is  shown  by  the  record  to  have  been  detrimental 
to  the  party  making  the  objection.    Idem,  41. 

7.  A  surgeon  who  has  held  an  autopsy  may  give  his  opinion  regarding  the 
course  of  the  bullet,  and  incidentally  as  to  the  relative  position  of  the 
parties  at  the  time  the  fatal  shot  was  fired.    Idem,  41. 
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S.  Instructions  {a)  may  be  refused  when  the  legal  propositions  they  con- 
tain are  substantially  embodied  in  the  charge  given  by  the  court,  (b) 
Must  not  assume  facts  not  admited.  (c)  Should  not  be  argumenta- 
tive, {(l)  The  court  having  charged  the  jury  to  carefully  consider  all 
the  facts,  circumstances  and  evidence,  the  refusal  of  instructions 
singling  out,  and  laying  stress  upon,  particular  points  in  the  testi- 
mony, was  not  error.    Idevi,  41. 

9.  The  jury  are  the  judges  of  the  testimony,  and  the  verdict  will  not  be 
disturbed  if  there  is  any  substantial  evidence  to  support  it.    Tdem,  41. 

CONSTITUTIONAL   LAW. 
Legislative  Power— Business  License— Revocation. 

1.  The  people,  and  through  them  the  legislature,  have  supreme  power  in 

all  matters  of  government,  where  not  restricted  by  constitutional 
limitations.     Wnllace  v.  City  of  RenOy  et  al.^  71. 

2.  Section  20,  subd.  8,  of  the  act  Incorporating  the  town  of  Keno,  approved 

March  16,  1903,  and  sections  1  and  3  of  the  act  empowering  city  and 
^ther  boards  to  revoke  and  discontinue  business  licenses,  approved 
March  10, 1903,  are  not  repugnant  to  any  provision  of  our  state  or  fed- 
eral constitutions:  and  under  them,  at  the  instance  of  a  member  and 
by  unanimous  consent  of  the  board,  a  license  may  be  revoked  without 
notice  to  the  licensee,  where  there  is  reason  to  believe  that  the  busi- 
ness is  a  nuisance,  a  menace  to  public  health,  or  detrimental  to  peace 
or  morals.    Idem,  71. 

Distbict  Court— Place  of  Holding  Terms— Statutory  Provisions— Con- 
htftuttonality. 

1.  Under  Const,  art.  VI,  sec.  7,  declaring  that  the  terms  of  the  district  court 
shall  be  held  at  the  county  seats  of  the  respective  counties,  provided 
that,  in  case  any  county  shall  hereafter  be  divided  into  two  or  more 
districts,  the  legislature  may  by  law  designate  the  place  of  holding 
court  In  such  districts,  Stats.  1903,  p.  198,  c.  104,  directing  that  the 
sittings  of  the  district  court  shall  be  held  at  a  certain  town  whenever 
the  people  of  that  portion  of  the  county  lying  nearer  or  more  con- 
veniently situated  to  that  town  than  to  the  county  seat  shall  be 
accommodated  thereby.  Is  void.    Ex  Parte  Wonacott,  102. 

KiGHT-HouR  La  w— Constitution  a  lity — St  atites— Ex  pediency—  Power  of 
Courts. 

1.  The  act  of   February  2;^,  190:^  (Stats,  1903,  p.  33,  c.   10),  providing  an 

eight-hour  day  for  worklngmen  in  mines,  smelters,  and  mills  for  the 
reduction  of  ores  is  not  void,  under  section  1  of  article  I  of  our  state 
constitution,  guarantying  to  citizens  the  right  to  acquire  and  possess 
property;  nor  is  the  statute  In  conflict  with  section  21  of  article  IV, 
which  provides  that,  in  all  cases  where  a  general  law  can  be  made 
applicable,  all  laws  must  be  general  and  of  uniform  operation  through- 
out the  state.     Ex  Parte  Boyce,  299. 

2.  Nor  is  the  act  mentioned  inimical  to  the  fourteenth  amendment  to  the 

federal  constitution,  which  provides  that  **no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States ;  nor  shall  any  state  deprive  any  person 
of  life  or  liberty  or  property  without  due  process  of  law;  nor  deny  to 
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any  person  within  its  Jurisdiction  the  e<]ual  protection  of  the  law.** 
/rf^w,  299. 

3.  The  people,  and  through  them  the  legislature,  have  supreme  power  in 

all  matters  of  government  where  not  prohilMted  by  constitutional 
limitations,  and,  while  the  powers  of  the  federal  government  are 
restricted  to  those  delegated,  those  of  the  state  government  embrace 
all  that  are  not  forbidden.    Idem,  299. 

4.  All  acts  of  the  legislature  are  presumed  to  l)e  valid  until  it  is  clearly 

shown  that  they  violate  some  (X)nstitutional  restriction.    Idnn,  299. 

.').  The  legislature  has  inherent  authority,  under  the  general  police  power 
of  the  state,  to  enact  laws  for  the  promotion  of  the  health,  safety,  and 
welfare  of  the  people,  and  its  arm  cannot  be  stayed  when  exercised  for 
these  purposes.     Idem,  299. 

(i.  If  the  restriction  of  the  hours  of  labor  be  deemed  a  regulation  or  limi- 
tation on  the  right  to  acquire  property,  the  occupations  to  which  the 
act  applies  are  not  considered  healthful ;  and  it  was  therefore  within 
the  power  and  discretion  of  the  legislature  to  enact  the  statute  for  the 
protection  of  the  health  and  prolongation  of  the  lives  of  the  working- 
men  affected,  and  the  resulting  welfare  of  the  state.    Idetn,  299. 

7.  Questions  relating  to  the  wisdom,  policy,  and  expediency  of  statutes  are 
for  the  people*s  representatives  In  the  legislature  assembled,  and  not 
for  the  courts,  to  determine.     Idem,  29J). 

CONTRACTS. 

CONKTRUCTION  — WrITTKN      AND      PRINTED       PROVISIONS  — I NC0N8IKTEHCIE8 — 

Reconciliation. 

1.  When  the  written  and  prhited  parts  of  a  contract  are  antagonistic,  the 

written  must  generally  control;  but,  if  reconciliation  can  be  reason- 
ably brought  about,  the  contract  should  be  construed  in  accordance 
with  such  reconciliation.    Eagrrx.  MathewBon^220. 

2.  .\  contract  recited  that  defendant  had  received  a  part  payment  on  300 

head  of  cattle,  "consisting  of  about  the  number  of  each  class  as  given 
below,*"  and  then  followed  a  schedule  of  various  kinds  of  cattle,  the 
total  thereof  being  a  little  over  ;iOO;  and  under  the  title  "Remarks"  it 
was  recited  that  defendant  agreed  to  put  in  all  the  cattle  he  should  get 
on  his  contract  with  four  named  persons,  and  all  the  small  bunches 
that  should  come  with  them,  and  PtO  or  more  of  his  own.  The  contract 
was  printed,  except  the  phrase  ".'JOO  head,"  and  the  matter  contained 
under  the  title  ''Remarks."  ^cM,  that  the  contract  meant  that  the 
defendant  should  deliver  about  ;^00  head  of  cattle,  to  be  made  up  of  all 
the  cattle  he  should  receive  on  the  four  contracts  named,  and  from  the 
small  bunches,  and  50  or  more  of  his  own,  in  order  to  make  up  the 
'Myo,  and  did  not  mean  that  defendant  was  merely  required  to  deliver 
the  exact  number  that  he  might  obtain  on  the  four  contracts,  from  the 
small  bunches,  and  .V»  of  his  own.    fdem,  220. 

3.  Where,  In  an  action  for  breach  of  a  contract,  under  which  plaintifiF  had 

paid  the  defendant  certain  forfeit  money,  it  appeared  that  defendant 
had  been  in  default,  but  plaintiff  had  not,  an  instruction  as  to  appor- 
tioning the  forfeit  money  could  not  be  complained  of  on  appeal  by 
the  defendant,     fdem,  220. 
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CNlNKTRrCTION— INDIVIDTAL   LIABILITY— RIOHT  OF   ACTION. 

1.  Where  defendant,  before  she  was  appointed  executrix  of  an  estate, 

promised,  for  the  purpose  of  an  amicable  settlement  of  all  questions 
as  to  the  probate  and  validity  of  a  certain  will,  that  she  would,  when 
appointed  executrix,  make  certain  payments  to  the  heirs  and  distrib- 
utees of  the  decedent,  she  is  bound  individually  by  the  agreement, 
when,  as  a  result  of  the  contract,  she  becomes  executrix  of  the  estate. 
Painter  v.  Knurr,  421. 

2.  Where  defendant  entered  into  a  contract  whereby  she  promised,  on 

becoming  executrix  of  an  estate,  to  make  certain  payments,  one  for 
whose  benefit  the  contract  was  made  and  partly  executed  could 
maintain  an  action  thereon  against  the  defendant,  though  she  was  not 
one  of  the  parties  that  signed  the  contract.  Idem,  421.  Also  Eaden  v. 
Kaiser,  432;  Kent  v.  Kaiser,  435. 

(CONSTRUCTION   OF   CONTliACTS.     ( See  Contracts. ) 

COSTS. 
Certiorari— Dismissal  of  Action  To  Be  Reviewed— Effect. 

1.  Where  the  action  to  review  which  certiorari  is  brought  is  dismissed  by 

the  successful  party  on  the  service  of  the  writ,  at  his  own  costs,  the 
writ  will  also  be  dismissed.    State,  ex  rel.  Wait,  v.  District  Courts  58. 

2.  Where,  on  service  of  a  writ  of  certiorari,  the  successful  party  dismisses 

the  action,  it  is  a  confession  of  error,  and  the  costs  of  the  certiorari  will 
be  awarded  petitioner,  without  regard  to  whether  the  case  was  a 
proper  one  for  certiorari.    Idem,  58. 

COUNTERCLAIM. 

Waters  and  Water  Courses— Irrigation— Prior  Appropriator— Rights- 
Trespass— Objections— Waiver. 

1.  Under  Act  Cong.  July  26,  1866,  c.  2G2,  14  Stat.  251  [U.  S.  Comp.  St.  1901, 

p.  1437 J,  giving  to  a  prior  appropriator  of  water  rights  a  right  of  way 
over  land  along  the  natural  channel  of  the  stream,  etc.,  a  prior  appro- 
priator is  not  a  trespasser  in  going  upon  the  lands  of  another,  and 
along  the  stream  and  ditches  constructed  by  the  latter,  for  the  purpose 
of  removing  dams,  etc.,  by  which  the  flow  of  water  so  previously 
appropriated  was  obstructed  and  diverted.    Ennor  v.  liaine,  178. 

2.  Where,  in  an  action  for  injuries  to  water  rights,  the  district  court  In 

which  the  action  was  brought  had  jurisd-iction  of  the  subject-matter 
of  a  counterclaim  by  defendant,  claiming  to  be  a  prior  appropriator 
of  the  water,  alleging  damages  from  plaintiff's  alleged  diversion 
thereof,  plaintiff's  failure  to  object  in  the  trial  court  by  demurrer  or 
otherwise  that  the  facts  alleged  in  the  answer  did  not  constitute  a 
proper  counterclaim,  constituted  a  waiver  of  his  objection  thereto. 
Idem,  178. 

(COUNTY   COMMISSIONERS. 

Elections  — Board    of    Canvassers- Powers— Termination— Candidates 
FOR  Legislature— Contest— Remedies. 

1.  Comp.  Laws  1900,  sec.  2116,  provides  that  the  county  commissioners 
shall  act  as  a  board  of  canvassers,  and  declare  election  returns,  and 


490  Index.  [27th  Nev. 

County  Commiskionerb. 

(NUNTY    C'OMMISSIOXKRS— ^'ow/i/iii^r/. 

cause  a  certifloate  of  election  to  be  given  to  persons  elected  to  any 
legislative  otUce  within  their  county,  provided  that,  when  the  election 
shall  be  held  for  legislators  or  county  commissioners,  the  district 
judges  shall  canvass  and  declare  the  returns  for  such  legislators  or 
commissioners,  and  the  board  of  county  commissioners  shall  then 
canvass  the  returns  as  to  other  offices,  and  after  such  canvass,  if  it 
shall  appear  that  any  legislator  has  received  a  majority  of  ten  votes 
or  less,  on  the  defeated  candidate's  application  he  may  procure  a 
recount,  which  the  comity  commissioners  shall  at  once  make  from 
day  to  day  until  the  votes  of  all  election  precincts  in  which  mistakes 
are  said  to  have  occurred  have  been  recounted,  when  they  shall 
declare  the  result,  etc.  Hrld^  that  the  county  commissioners  did  not 
become  functi  officio  as  a  canvassing  board  on  their  determination 
of  the  canvass  in  the  first  instance,  or  on  the  delivery  of  the  certificate 
of  election  to  a  legislator  whose  office  was  contested,  so  as  to  deprive 
it  of  p<jwer  to  rei'ount  the  votes  in  such  contest.  Wright  v.  Board  of 
County  Commissioners^  '^i. 

2.  The  fact  that  the  contestant  of  an  election  for  the  office  of  legislator  had 
a  remedy  to  contest  such  election  before  the  legislature  as  authorized 
by  Comp.  Laws  1900,  sees.  1636-1640,  did  not  preclude  him  from  prose- 
cuting his  remedy  by  recount  before  the  board  of  county  commission- 
ers, as  authorized  by  Comp.  Laws,  sec.  2110.    /rf«n,  34. 

Highways— Vacation— Statutes— CoNSTRrmoN—IJoARD  of  County  Com- 
MiSRioNERS- Discretion— Pfn"iTioN. 

1.  Cnder  Comp.  Laws,  sec.  479,  as  amended  by  Stats.  1895,  p.  35,  c.  37,  pro- 

viding that  when  a  majority  of  the  resident  taxpayers  of  a  road  dis- 
trict, according  to  the  last  previous  assessment  roll,  shall  petition 
the  county  commissioners  for  the  vacation  of  a  public  road,  the  board, 
at  their  next  meeting  after  the  reception  of  the  petition,  shall  vacate 
the  road,  a  petition  failing  to  show  that  the  petitioners  for  the  vacation 
(»f  a  road  constitute  n  majority  of  the  resident  taxpayers  in  the  district 
according  to  the  last  assessment  roll,  was  insutficient.  Dangberg  v. 
Commissioners^  469. 

2.  Comp.  Laws,  sec.  479,  as  amended  by  Stats.  189i5,  p.  86,  c.  37,  provides 

that  when  a  majority  of  the  resident  taxpayers  of  a  road  district  shall 
petition  the  county  commissioners  for  the  vacation  of  a  public  road, 
which  petition  shall  contain  certain  allegations  enumerated,  the  county 
clerk  shall  lay  the  petition  before  the  county  commissioners  at  their 
next  meeting,  and  thereupon  the  commissioners  "shall,"  within  thirty 
days  thereafter,  vacate  the  road.  Held^  that  the  word  ''shall"  should 
be  construed  to  mean  "may,"  and  that  on  the  presentation  of  a  petition 
signed  by  two  persons,  who  constituted  a  majority  and  the  only  tax- 
payers in  a  road  district,  for  the  vacation  of  the  road,  the  duty  of  the 
board  was  discretionary  and  not  mandatory.    Idem^  469. 

COUNTY  srPKlUNTKNDKNT  OK  SCHOOLS. 

School  Funds— Apportionment— Census— County  Superintendent's  Right 
TO  Correct— Mandamus- Insufficiency  of  Answer— Leave  to  Amend— 
AFFiDAvrrs- Efffxt. 

1.  Comp.  Laws  10(K),  sec.  1301,  makes  it  the  duty  of  the  census  marshal  to 
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take  annually  a  census  of  sch<H»l  children  in  his  district,  and  report  it 
tu  the  county  superintendent.  Section  1303  provides  that,  if  the 
county  superintendent  believes  that  a  correct  report  has  not  been 
returned^  he  may  appoint  a  census  marshal,  and  have  the  census 
retaken.  Section  1338  requires  the  superintendent  to  apportion  the 
school  moneys  among  the  several  school  districts  of  his  county  on  the 
basis  of  the  census.  Held^  that  the  superintendent  has  no  power  to 
correct,  without  ordering  a  new  census,  the  census  marshal's  report, 
and  make  his  apportionment  of  school  moneys  on  the  basis  of  such 
corrected  report.    State,  ex  rel.  Miles,  v.  ^V^edge,  61. 

2.  While  affidavits  filed  In  supiK)rt  of  an  answer  to  a  writ  of  mandamwt 

cannot  be  considered  on  a  hearing  of  a  demurrer  to  the  answer,  they 
may  bear  upon  the  question  of  whether  respondent  should  have  time 
to  file  an  amended  answer.    Idem,  61. 

3.  Comp.  Laws  1900,  sec.  1301,  requires  an  annual  school  census  of  all  school 

children  of  the  district  on  the  1st  day  of  May,  which  shall  be  reported 
to  the  county  sui>erintendent  by  the  15th  of  June.  Section  1303  pro- 
vides that  if  "at  any  time"  the  superintendent  has  reason  to  believe 
that  a  correct  report  has  not  been  returned,  he  may  have  the  census 
retaken.  In  response  to  mandamus  to  compel  payment  of  additional 
school  moneys  to  a  district  on  the  basis  of  a  census,  the  superintend- 
ent alleged  that,  of  the  152  children  enumerated  in  the  report,  (52  were 
not  residents  of  the  district  on  the  1st  of  May,  and  that  the  report  was 
fraudulent  In  that  regard.  Held  that,  as  the  statute  contemplated 
ascertaining  at  a  subsequent  time  the  children  who  were  residents  on 
the  1st  of  May*  the  superintendent,  on  a  demurrer  being  sustained 
to  his  answer,  would  be  given  time  In  which  to  order  a  new  census, 
and  set  it  up  by  way  of  amended  and  supplemental  answer.     Idem,  62. 

COURTS. 

District  Court— Place  of  Holding  Tkrms— Statittorv  Provisions— Con- 
snrrTioNALrrY. 

1.  lender  Const,  art.  6,  sec.  7,  declaring  that  the  terms  of  the  district  court 
shall  be  held  at  the  county  seats  of  the  respective  counties,  provided 
that,  in  case  any  county  shall  hereafter  be  divided  into  two  or  more 
districts,  the  legislature  may  by  law  designate  the  place  of  holding 
court  in  such  districts,  Stats.  1903,  p.  198,  c.  104,  directing  that  the 
sittings  of  the  district  court  shall  be  held  at  a  certain  town  whenever 
the  people  of  that  portion  of  the  county  lying  nearer  or  more  con- 
veniently situated  to  that  town  than  to  the  county  seat  shall  be 
accommodated  thereby,  Is  void.    Ex  Parte  Wonacott,  102. 

CRIMINAL  LAW. 

Indictment— Sufficiency— Judicial  Notice- Excusing  Juror— Evidence- 
Harmless  Error— Instructions- Weight  of  Evidence. 

1.  lender  a  statute  creating  Lyon  county,  where  the  words  "Lyon  county" 
are  used  in  the  title,  preamble,  and  indorsement  of  an  indictment,  and 
in  the  charging  part  the  defendant  Is  accused  by  the  grand  jury  of  the 
"county  of  Lyon,"  and  the  offense  Is  alleged  to  have  been  committed  at 
the  town  of  Dayton,  in  the  "county  of  Lyon,"  Held  sufficient.  State  v. 
Burnlli,  41. 
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2.  A  defective  description  of  the  grand  \uTy  in  the  body  of  the  indictment 
may  be  piired  by  the  title  and  preamble.    Idem,  41. 

.'i.  Courts  may  take  judicial  knowledge  of  the  fact  that  a  town  fixed  by 
statute  as  a  county  seat  Is  located  In  the  county.    Idem,  41. 

4.  If  such  an  indictment  were  deficient  at  common  law,  it  would  be  good 
under  the  wise  and  lib<*ral  provisions  of  our  criminal  practice  act. 
Idem,  41. 

.').  If  the  trial  court  is  in  doubt  as  to  the  qualiflcation  of  a  juror.  It  is  not 
error  to  excuse  him;  and  it  Is  better  to  do  so,  to  the  end  that  a  fair 
and  free  jury  may  l>e  obtained,  and  the  risk,  trouble  and  expense  of 
11  new  trial  avoided.    Idem,  41. 

0.  If  conceded  that  a  question  was  improper,  to  which  an  objection  was 

overruled,  the  error  is  presumed  to  be  harmless,  unless  the  answer  by 
physical  illustration  is  shown  by  the  record  to  have  been  detrimental 
to  the  party  making  the  objection.    Idem,  41. 

7.  A  surgeon  who  has  held  an  autopsy  may  give  his  opinion  regarding  the 

course  of  the  bullet,  and  incidentally  as  to  the  relative  position  of  the 
parties  at  the  time  the  fatal  shot  was  flred.    Idem,  41. 

8.  Instructions  (a)  may  be  refused  when  the  legal  propositions  they  con- 

tain are  substantially  embodied  In  the  charge  given  by  the  court,  (h) 
Must  not  assume  facts  not  admitted,  (c)  Should  not  be  argumenta- 
tive, (d)  The  court  having  charged  the  jury  to  carefully  consider  all 
the  facts,  circumstances  and  evidence,  the  refusal  of  instructions 
singling  out,  and  laying  stress  upon,  particulai'  points  In  the  testi- 
mony, was  not  error.    Idem,  41. 

9.  The  jury  are  the  judges  of  the  testimony,  and  the  verdict  will  not  be 

disturbed  if  there  is  any  substantial  evidence  to  support  it.    Idem,  41. 

Indian— Intoxicating  Liquor- Sale— Attempt  to  Sell— Conviction— Stat- 
utory Provision. 

1 .  Compiled  I^ws  of  1900,  sec.  4377,  providing  that  in  all  cases  the  defendant 

may  be  found  guilty  of  an  attempt  to  commit  the  offense  charged, 
applies  to  all  cases  then  or  thereafter  defined  by  statute,  and  therefore 
one  charged  under  a  later  statute  with  selling  liquor  to  an  Indian  may 
he  convicted  of  an  attempt  to  commit  that  offense.  Ex  Parte  Kinne- 
gan,  57. 

Trial— Instructions— Review— Record  on  Appeal— Evidence— WrrKESSEs 
—Competency  — Identification  of  H an dwritino— Money  Detained 
from  Prisoner- Recovery— Motion  Against  Sheriff. 

1.  A  motion  by  the  accused  for  an  order  directing  the  sheriff  to  pay  over  to 

him  money  unlawfully  detained,  as  shown  by  an  affidavit  in  support 
of  such  motion,  was  properly  denied,  as  such  money  could  be  reoovered 
by  civil  action,  and,  If  the  money  was  taken  from  him  at  the  time  of 
his  arrest,  Comp.  Laws  1900,  sees.  4565-45<)0,  provides  for  its  disposi- 
tion.   State  V.  Hums,  289. 

2.  An  instruction  "that  a  witness  false  In  one  part  of  his  testimony  Is  to 

be  distrusted  In  others  *"  was  properly  refused,  as  it  omits  the  element 
of  willfulness.    Idem,  280. 

H.  No  error  can  be  predicated  on  a  refusal  to  give  an  instruction  In  rela- 
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tlon  to  a  subject  on  which  the  Instructions  given  were  all  that  the 
accused  had  a  right  to  demand,    /dem,  289. 

4.  Where  there  is  no  testimony  of  an  accomplice,  an  instruction  referring 

to  such  testimony  is  properly  refused.    Idem,  289. 

5.  Where  part  of  an  instruction  is  correct,  and  the  other  part  joined 

thereto  is  bad,  the  whole  thereof  is  properly  refused.    Ideniy  289. 

6.  Comp.  Laws  1900,  sec.  4391,  providing  that  •^  when  any  written  charge 

has  been  presented  and  given,  or  refused,  the  question  or  questions 
presented  in  such  charge  need  not  be  excepted  to,  nor  embodied  In  a 
bill  of  exceptions,"  etc.,  does  not  apply  to  a  charge  given  by  the  court 
on  its  own  motion;  and  where  the  record  does  not  show  either  that 
any  exception  was  taken  to  an  instruction,  or  that  It  was  "presented 
and  given,"  an  objection  thereto  cannot  be  considered  on  appeal. 
Idem,  290, 

7.  A  witness  called  to  identify  the  handwriting  of  accused  testified  that  he 

was  employed  in  a  bank  as  bookkeeper  and  exchange  teller;  that  he 
had  seen  the  accused,  and  had  his  signature  made  in  his  presence, 
which  he  produced  on  a  depositor's  card,  which  was  introduced  In 
evidence.  He  then  stated  that  It  was  a  part  of  his  business  to  study 
the  signatures  on  such  cards  taken  from  depositors.  Held,  that  he 
was  properly  qualified.    Tdem,  290. 

8.  Before  a  witness  for  the  state  stated  on  cross-examination  that  he  did 

not  know  what  an  oath  was,  he  had  given  much  intelligent  testimony, 
and  had  stated  that  he  did  know  what  an  oath  was.  After  making  the 
disqualifying  statement,  on  which  it  was  moved  to  strike  out  his  tes- 
timony, he  stated  that  he  knew  what  perjury  was,  and  gave  a  fairly 
correct  idea  thereof.  Held  sufficient  to  sustain  a  ruling  against  the 
motion,  in  view  of  the  fact  that  after  the  denial  of  the  motion  the  wit- 
ness gave  much  more  testimony  of  the  same  character  as  that  pre- 
viously given.    Idem,  290. 

Eight-Hour  La  w— Constitution  a  lfty — Statutes— Ex  pediency— Power  ok 
Courts. 

1.  The  act  of   February  23,  190;^  ( Stats.  UKX^,  p.  MS,  c.   10),  providing  an 

eight-hour  day  for  workingmen  in  mines,  smelters,  and  mills  for  the 
reduction  of  ores,  is  not  void,  under  section  1  of  article  I  of  our  state 
constitution,  guarantying  to  citizens  the  right  to  acquire  and  possess 
property;  nor  is  the  statute  in  conflict  with  section  21  of  article  IV, 
which  provides  that,  in  all  cases  where  a  general  law  can  be  made 
applicable,  all  laws  must  be  general  and  of  uniform  operation  through- 
out the  state.    Ex  Parte  Boyce,  299. 

2.  Nor  is  the  act  mentioned  inimical  to  the  fourteenth  amendment  to  the 

federal  constitution,  which  provides  that  "no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any  state  deprive  any  person 
of  life  or  liberty  or  property  without  due  process  of  law;  nor  deny  to 
any  person  within  Its  jurisdiction  the  equal  protection  of  the  law." 
Idem,  299. 

H.  The  people,  and  through  them  the  legislature,  have  supreme  power  in 
all  matters,  of  government  where  not  prohibited  by  constitutional 
limitations,  and,  while   the   powers   of   the   federal   government   are 
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restricted  to  those  delegated,  those  of  the  state  government  embrace 
all  that  are  not  forbidden.    Idemy  299. 

4.  All  acts  of  the  legislature  are  presumed  to  be  valid  until  it  Is  clearly 
shown  that  they  violate  some  constitutional  restriction,    /dem,  299. 

'k  The  legislature  has  Inherent  authority,  under  the  general  police  iK)wer  of 
the  state,  to  enact  laws  for  the  promotion  of  the  health,  safety,  and 
welfare  of  the  i)eople,  and  its  arm  cannot  be  stayed  when  exercised  for 
these  purposes.    Idrm,  29il. 

(t.  If  the  restriction  of  the  hours  of  labor  be  deemed  a  regulation  or  limita- 
tion on  the  right  to  acquire  property,  the  occupations  to  which  the 
act  applies  are  not  considered  healthful;  and  it  was  therefore  within 
the  power  and  discretion  of  the  legislature  to  enact  the  statute  for  the 
pmtection  of  the  health  and  prolongation  of  the  lives  of  the  working- 
men  affected,  and  the  resulting  welfare  of  the  state,    /drm,  290. 

7.  Questions  relating  to  the  wisdom,  policy,  and  expediency  of  statutes  are 
for  the  people's  representatives  in  the  legislature  assembled,  and  not 
for  the  courts,  to  determine,    /drm,  299. 

JrRY—CHALLENOES— (tROUKDH— IMTLIKD   Bl AS— FORMATION  OK  OPINION. 

1.  Under  C*riminA  Practice  Act,  sec. H4<)  (Compiled  I^ws  of  IJWO,  sec. 4305), 
making  the  formation  or  expression  of  an  unqualified  opinion  of  guilt, 
when  not  based  upon  the  reading  of  newspaper  accounts  of  the  transac- 
tion, ground  for  challenge  for  Implied  bias,  the  formation  or  expres- 
sion of  an  unqualified  opinion,  when  shown  not  to  have  been  based 
on  newspaper  accounts  alone,  renders  the  juror  incompetent,  though, 
in  response  to  a  question  of  the  court,  he  says  that  he  can  put  aside 
what  he  has  heard  and  read,  and  give  defendant  an  Impartial  trial. 
Statr  V.  Robert*^  et  al.,  449. 

1)AMA(4KS. 

Telfxjraph— Failure  to  Deliver  Meskaoe— Contribitory  Negligence- 
Appeal. 

1.  Where  evidence  is  conflicting,  the  findings  of  the  trial  court  will  not  Ik* 

disturbed.    Barnes  v.  Wettern  Union  Tfltgrnph  Company^  438. 

2.  In  an  action  for  Injuries  resulting  from  a  telegraph  company's  failure 

to  deliver  a  message,  the  negligent  acts  of  third  parties,  with  which 
the  plaintiff  was  not  connected,  could  not  be  relied  on  to  relieve  the 
company  of  liability.     Ifiem^  4^^. 

."i.  Where,  by  reason  of  a  telegraph  company's  failure  to  deliver  a  message, 
the  sender  was  placed  in  a  strange  city.  400  miles  from  home,  with 
only  $1.25  In  his  pocket,  and  in  trying  to  reach  home  suffered  cold 
and  hunger,  and  mental  worry  and  distress,  $400  damages  was  not 
excessive.     Idem^  4^38. 

4.  Semble:    Damages  are  recoverable  for  mental  suffering  caused  by  a 

tort,  whether  in  connection  with  physical  suffering  or  not.    Idem^  438. 

5.  Where,  on  delivering  to  a  telegraph  company  a  message  requesting  the 

sender's  brother  to  send  him  a  ticket  by  telegram,  the  sender  informed 
the  agent  that  he  had  no  means  to  lay  over,  his  suffering  from  cold 
und  hunger  in  sleeping  out  of  doors  at  nights,  and  in  attempting  to 
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reach  his  home  400  miles  distant,  resulting  from  failure  to  deliver  the 

telegram,  were  damages  reasonably  within  the  contemplation  of  the 

j  parties  in  making  the  contract  to  send  the  message,  and  hence  not  too 

remote  to  entitle  the  sender  to  recover  therefor.    Idem,  438. 

DIvSMISSAL   OF   ACTION. 
Certiorari— D18MI8SAL  ok  Action  To  Be  Reviewed— Effect— Costr. 

1.  Where  the  action  to  review  for  which  certiorari  is  brought  is  dismissed 

by  the  successful  party  on  the  service  of  the  writ,  at  his  own  costs,  the 
writ  will  also  be  dismissed.    State,  ex  rel.  Wait,  v.  Jones,  58. 

2.  Where,  on  service  of  a  writ  of  certiorari,  the  successful  party  dismisses    • 

the  action,  it  is  a  confession  of  error,  and  the  costs  of  the  certiorari 
will  be  awarded  petitioner  without  rojrard  to  whether  the  case  was  a 
proper  one  for  certiorari.     Idem,  58. 

DISQUALIFICATION   OF  .TUD(;E.     (See  Venuk.) 

DUE    PROCESS    OF   LAW. 

Municipal  Licenses— Prcxtkeds-Distribution. 

1.  Stats.  1903,  p.  190,  c.  102,  sec.  20,  subd.  9,  providing  that  moneys  received 
from  licenses  in  cities  shall  by  apportioned  one-fourth  to  the  state, 
one-fourth  to  the  county  in  which  the  city  is  located,  and  the  remainder 
to  the  city,  is  in  contravention  of  Bill  of  Rights,  sec.  8,  declaring  that 
no  person  shall  be  deprived  of  property  without  due  process  of  law, 
and  that  private  property  shall  not  be  taken  for  public  use  without 
compensation.    State  v.  Boyd,  249. 


EKJHT-HOUR    LAW. 
('oNSTrrunoNALiTY-STATiTEs—lCxrEDiENCY— Power  of  Courts. 

1.  The  act  of   February  23,  1903  (Stats.   1903,  p.  33  c.  10),  providing  an 

eight-hour  day  for  workingmen  in  mines,  smelters,  and  mills  for  the 
reduction  of  ores.  Is  not  void,  under  section  1  of  article  I  of  our  state 
constitution,  guarantying  to  citizens  the  right  to  acquire  and  possess 
property;  nor  Is  the  statute  in  conflict  with  section  21  of  article  IV, 
which  provides  that,  In  all  cases  where  a  general  lav^  can  be  made 
applicable,  all  laws  must  be  general  and  of  uniform  operation  through- 
out the  state.    Ex  Parte  Boyce,  299. 

2.  Nor  is  the  act  mentioned  inimical  to  the  fourteenth  amendment  to  the 

federal  constitution,  which  provides  that  '^no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  L-nlted  States;  nor  shall  any  state  deprive  any  person 
of  life  or  liberty  or  property  without  due  process  of  law;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  law." 
Idem,  299. 

3.  The  people,  and  through  them  the  legislature,  have  supreme  power  in 

all  matters  of  government  where  not  prohibited  by  constitutional 
limitations,  and,  while  the  powers  of  the  federal  government  are 
restricted  to  those  delegated,  those  of  the  state  government  embrace 
all  that  are  not  forbidden.    Idem,  29J*. 
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4.  All  acts  of  the  legislature  are  presumed  to  be  valid  until  it  is  clearly 
shown  that  they  violate  some  constitutional  restriction.    Idem,  290. 

r».  The  legislature  has  inherent  authority,  under  the  general  police  power 
of  the  state,  to  enact  laws  for  the  promotion  of  the  health,  safety,  and 
welfare  of  the  people,  and  its  arm  cannot  be  stayed  when  exercised  for 
these  purposes.    Idem,  299. 

(>.  If  the  restriction  of  the  hours  of  labor  be  deemed  a  regulation  or  limita- 
tion on  the  right  to  acquire  property,  the  occupations  to  which  the 
net  applies  are  not  considered  healthful;  and  it  was  therefore  within 
the  power  and  discretion  of  the  legislature  to  enact  the  statute  for  the 
protection  of  the  health  and  prolongation  of  the  lives  of  the  working- 
men  affected,  and  the  resulting  welfare  of  the  state.    Idem^  299. 

7.  Questions  relating  to  the  wisdom,  policy,  and  expediency  of  statutes  are 
for  the  people's  representatives  in  the  legislature  assembled,  and  not 
for  the  courts,  to  determine,    /rf^m,  299. 

KLKCTIONS. 

County  Commission kks—Uoard  of  Canvassers— Powkrs— Termination- 
Candidates  FOR  Legislatire—Conte.st— Remedies. 

1.  Comp.  Laws  1900,  sec.  2110,  provides   that   the  county  commissioners 

shall  act  as  a  board  of  canvassers,  and  declare  election  returns,  and 
cause  a  certificate  of  election  to  be  given  to  persons  elected  to  any 
legislative  office  within  their  county,  i)rovlded  that,  when  the  election 
shall  be  held  for  legislators  or  county  commissioners,  the  district 
Judges  shall  canvass  and  declare  the  returns  for  such  legislators  or 
commissioners,  and  the  board  of  county  commissioners  shall  then 
canvass  the  returns  as  to  other  offices,  and  after  such  canvass,  if  it 
shall  appear  that  any  legislator  has  received  a  majority  of  ten  votes 
or  less,  on  the  defeated  candidate's  application  he  may  procure  a 
recount,  which  the  county  commissioners  shall  at  once  make  from 
(lay  to  day  until  the  votes  of  all  election  precincts  in  which  mistakes 
are  said  to  have  occurred  have  been  recounted,  when  they  shall 
declare  the  result,  etc.  Held,  that  the  county  commissioners  did  not 
become  functi  officio  as  a  canvassing  board  on  their  determination  of 
the  canvass  in  the  first  instance,  or  on  the  delivery  of  the  certificate 
of  election  to  a  legislator  whose  office  was  contested,  so  as  to  deprive 
it  of  power  to  recount  the  votes  in  such  contest.  Wright  v.  CommU- 
sionrrs,  33. 

2.  The  fact  that  the  contestant  of  an  election  for  the  t)fflec  of  legislator  had 

a  remedy  to  contest  such  election  before  the  legislature,  as  authorized 
by  Comp.  l^ws  1900,  sees.  1636-1640,  did  not  preclude  him  from  prose- 
cuting his  remedy  by  recount  before  the  board  of  county  commis- 
sioners, as  authorized  by  ('omp.  Laws  1900,  sec.  211G.    Idem,  34. 

Statutory  Requirements- Contest— Indefiniteness  of  Statement  — 
Ballots- Square  for  Voter's  Mark— Use  of  Oblong  Square. 

1.  A  statement  on  an  election  contest  gave  the  name  of  contestant  in  the 
title  of  the  cause  as  "H.  R.  Lemaire,*"  and  the  name  of  the  contestee  as 
"P.  Walsh."  In  the  body  of  the  statement  contestant's  name  was 
given  as  "Henry  R.  Ix'maire,"  and  the  statement  was  sworn  to  by 
"Henry    W.   Lemalre."    The   body   of    the   statement   complained  o 
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"  Patrick  Wal8,"  and  in  the  prayer  he  was  called  « Patrick  Walsh." 
Held  that,  no  motion  to  strike  or  make  the  statement  more  certain 
having  been  made  on  the  contest,  the  statement  could  not  be  com- 
plained of  on  appeal;  the  defect  being  at  most  merely  a  defective 
statement  of  a  cause  of  action,  and  not  a  failure  to  state  any  cause  of 
action.    Ijcmnire  v.  Walsh,  258. 

2.  Where  a  contestee  in  an  election  contest  failed  to  make  any  objection  to 

the  statement  of  contest  on  the  ground  that  it  failed  to  state  with 
sufticiont  deflniteness  the  term  for  which  contestant  claimed  he  had 
been  elected,  he  could  not  complain  on  appeal.    Idem^  258. 

3.  Under  the  statute  providing  that  an  elector  in  voting  shall  put  a  cross 

in  a  square  on  the  ballot,  the  use  of  an  oblong  square,  or  a  parallel- 
ogram with  length  about  double  its  width,  did  not  render  the  ballot 
invalid.    Idem,  258. 

ESTATE. 
Contract— CoNSTRrcTioN— Individual  Liability— Right  ok  Action. 

1.  Where  defendant,  before  she  was  appointed  executrix  of  an  estate, 

promised,  for  the  purpose  of  an  amicable  settlement  of  all  questions 
as  to  the  probate  and  validity  of  a  certain  will,  that  she  would,  when 
appointed  executrix,  make  certain  payments  to  the  heirs  and  distrib- 
utees of  the  decedent,  she  is  bound  individually  by  the  agreement, 
when,  as  a  result  of  the  contract,  she  becomes  executrix  of  the  estate. 
Kent  V.  Kaiser,  435. 

2.  Where   defendant   entered   into  a  contract  whereby  she  promised,  on 

becoming  executrix  of  an  estate,  to  make  certain  payments,  one  for 
whose  benefit  the  contract  was  made  and  partly  executed  could 
maintain  an  action  thereon  against  the  defendant,  though  she  was  not 
one  of  the  parties  that  signed  the  contract.    Idem,  435. 

Hearsay  Evidence. 

1.  Defendant  may  not  have  witness  give  in  evidence  a  conversation  between 
her  and  witness  as  to  her  physical  condition  on  a  certain  day,  it  being 
hearsay.    Kennedy  v.  Kennedy,  162. 

New  Trial— Newly  Discovered  Evidence. 

1 .  In  a  divorce  suit,  In  which  the  evidence  on  which  plaintiff  had  judgment 
was  mainly  his  own  testimony,  defendant  Is  entitled  to  a  new  trial  on 
the  ground  of  newly  discovered  evidence;  her  motion  being  supported 
by  plaintiff's  affldavlt,  stating  he  was  mistaken  in  the  testimony  he 
gave,  specifying  the  particulars,  which  embrace  the  essential  facts  in 
the  case.    Kennedy  v.  Kennedy,  152. 

Homestead- Allowance  to  Widow  and  Children— Appeal  from  Order- 
Questions  Reviewable— Description  of  IIomesteaij  Portion  of  Prop- 
erty—Sufficiency of  Order. 

1.  Probate  act,  sec.  255  (Comp.  I^aws,  sec.  ^3041),  authorizes  probate  appcal^<, 
to  be  governed  in  all  respects  as  appeals  in  actions  at  law.  Practice 
act.  sees.  3.J2-:«7  (Comp.  Laws,  sees.  3427-3432),  regulate  the  filing, 
serving,  settling,  and  certifying  of  statements,  and  under  these  sections 
the  Supreme  Court  has  held  that,  in  the  absence  of  a  statement,  only 
errors  appearing  on  the  face  of  the  judgment  roll  can  be  reviewed. 
Held,  on  appeal  from  an  order  setting  apart  a  homestead  to  a  widow 
Vor.  XXVIi-:f2 
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and  minor  children,  that,  treating  the  petition,  reply,  and  order  as 
constituting  a  judgment  roll,  and  there  being,  in  the  absence  of  a 
statement,  nothing  to  show  that  the  homestead  was  set  apart  from  the 
decadent's  separate  jiroperty,  or  whether  testimony  on  that  Issue  w^as 
taken,  or  whether  evidence  was  excluded  and  exception  taken,  an 
objection  to  the  homestead  allowance  as  made  from  such  separate 
property  could  not  be  reviewed,  and  the  api)eal  would  be  pro  tanto  dis- 
missed.    Quinn  v.  Quinn,  l.VJ. 

2.  It  is  no  objection  to  the  allowance  to  a  widow  and  minor  children  of  a 

$5,000  homestead,  out  of  property  valued  at  $7,500,  that  the  order  fails 
to  define  the  boundary  or  extent  of  the  premises  necessary  to  reach 
the  sum  allowed,  and  fails  to  find  whether  they  can  be  divided.  Idem, 
156. 

Appeals— HoND— Misjoinder— KEroRD— Dismissal. 

1.  An  ap|)eal  from  an  order  rejecting  a  claim  against  a  decedent^s  estate 
from  an  order  dismissing  the  suit  of  appellant  against  the  estate  as 
represented  by  its  attorneys  ad  litem,  and  the  sole  heir,  and  from  an 
order  dismissing  his  suit  against  the  administrator  of  the  estate,  with 
only  one  undertaking  for  $!^00,  will  be  dismissed  for  misjoinder  of 
appeals.     Grittcold  v.  Bender^  369. 

'J.  Where  an  appeal  record  shows  that  two  cases  referred  to  in  the  notice  of 
appeal  are  really  one,  in  which  new  parties  have  been  substituted,  and 
which  has  never  been  tried  and  determined  so  far  as  such  record  gov- 
erns, it  shows  that  the  case  is  not  yet  appealable,  and  the  appeal 
should  be  dismissed.    Idem,  369. 

3.  Where  an  appeal  record  contains  no  statement  on  appeal,  no  bill  of 

exceptions  and  no  specification  of  error,  and  the  certified  copies  of  the 
court  minutes  are  not  embodied  In  any  statement,  the  appeal  must  be 
dismissed.    Idem,  369. 

Appeal — Orders  A ppealable  —  Administration  Accounts  —  Notice  of 
Appeal— So FFiciENCY— Attorney's  Fees— When  AllCTwed. 

1.  A  decree  in  a  probate  proceeding,  reading,  '^It  Is  ordered,  adjudged,  and 

decreed  that  the  said  final  account  of  said  administrator  be,  and  the 
same  is,  settled,  allowed,  and  affirmed,"  Is  a  '^decision  and  decree 
allowing  a  final  account"  of  an  administrator,  within  Comp.  Laws 
1900,  sec.  3041,  which  authorizes  an  appeal  from  such  a  decision  or 
decree.    Bowman  v.  Bowman,  413. 

2.  A  notice  of  appeal  stating  that  appellants  appealed  from  an  "order" 

allowing,  settling,  and  afllrming,  a  final  account  of  an  administrator; 
also  reciting  the  date  of  the  entry  of  the  document  appealed  from, 
and  the  amount  of  the  attorney's  fee  fixed  by  the  order,  which  was 
objected  to— was  sufficiently  descriptive  of  the  document  and  matter 
api)ealed  from  to  meet  the  requirements  of  Comp.  Laws  1900,  sec. 
3041,  authorizing  an  appeal  from  the  "decision  and  decree"  allowing 
a  final  account  of  an  administrator.    Idem,  413. 

3.  In  settling  the  final  account  of  an  administrator  an  attorney's  fee  for 

procuring  letters  of  administration  cannot  be  allowed.    Iilem^  413. 
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EVIDENCE. 

Indictment— Sufficiency— Judicial  Notice— Excusing  Juror— Harmless 
Error— Instructions— Weight  of  Evidence. 

1.  Under  a  statute  creating  Lyon  county,  where  the  words  '*Lyon  county" 

are  used  fn  the  title,  preamble,  and  indorsement,  of  an  indictment, 
and  in  the  charging  part  the  defendant  is  accused  by  the  grand  jury 
of  the  "county  of  Lyon,"  and  the  offense  is  alleged  to  have  been  com- 
mitted at  the  town  of  Dayton,  In  the  "county  of  Lyon,"  Held  sufficient. 
State  V.  BurallU  41. 

2.  A  defective  description  of  the  grand  jury  in  the  body  of  the  indictment 

may  be  cured  by  the  title  and  preamble.    Idem,  41. 

8.  Courts  will  ifike  judicial  Icnowledge  of  the  fact  that  a  town  fixed  by 
statute  as  a  county  seat  is  located  in  the  county.    Idem,  41. 

4.  If  such  an  indictment  were  deficient  at  common  law,  it  would  be  good 
under  the  wise  and  liberal  provisions  of  our  criminal  practice  act. 
Idem,  41. 

T).  If  the  trial  court  is  in  doubt  as  to  the  qualification  of  a  juror,  it  is  not 
error  to  excuse  him;  and  it  is  better  tp  do  so,  to  the  end  that  a  fair 
and  free  jury  may  be  obtained,  and  the  risk,  trouble,  and  expense  of 
a  new  trial  avoided.    Idem,  41. 

G.  If  conceded  that  a  question  was  improper,  to  which  an  objection  was 
overruled,  the  error  Is  presumed  to  be  harmless,  unless  the  answer  by 
physical  illuBtration  is  shown  by  the  record  to  have  been  detrimental 
to  the  party  making  the  objection.    Idem,  41. 

7.  A  surgeon  who  has  held  an  autopsy  may  give  his  opinion  regarding  the 

course  of  the  bullet,  and  incidentally  as  to  the  relative  position  of  the 
parties  at  the  time  the  fatal  shot  was  fired.    Idem,  41. 

8.  Instructions  (a)  may  be  refused  when  the  legal  propositions  they  con- 

tain are  substantially  embodied  in  the  charge  given  by  the  court,  (ft) 
Must  not  assume  facts  not  admitted,  (c)  Should  not  be  argumenta- 
tive, id)  The  court  having  charged  the  jury  to  carefully  consider  all 
the  facts,  circumstances  and  evidence,  the  refusal  of  instructions 
singling  out,  and  laying  stress  upon,  particular  points  in  the  testi- 
mony, was  not  error.    Idem,  41. 

I>.  The  jury  are  the  judges  of  the  testimony,  and  the  verdict  will  not  be 
disturbed  if  there  Is  any  substantial  evidence  to  support  it.    Idem,  41. 

Irrigation- Water  Rights. 

1.  Evidence  in  an  action  involving  the  right  to  water  of  a  creek  for  irriga- 

tion heid  insufficient  to  sustain  a  finding  that  it  would  not,  in  the  irri- 
gation season,  flow  to  certain  springs  the  water  from  which  defendants 
had  appropriated  prior  to  plaintiff's  appropriation  from  the  creek. 
Tonkin  v.  mnzell,  88. 

2.  The  water  of  a  creek  flowing  into  a  stream  the  waters  of  which  defend- 

ants have  appropriated  may  not  be  diverted  by  plaintiff  by  a  later 
appropriation,  though  loss  of  water  of  the  creek  by  seepage  and  evapo- 
ration would  thus  be  saved.    Idem,  88. 
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MiNiNo  IxKWTiONs— Veins— KioHT  to  Follow— Trial— Harmless  Error— 
Vkrdict— Impeachment- Affidavit  of  Jurors— Appeal. 

1.  Where  there  was  substuntial  evidence  on  each  side,  so  that  the  jury 

could  have  adopted  the  theory  of  either  party,  according  to  the  view 
they  may  have  taken  of  the  testimony,  the  court  on  appeal  will  not 
disturb  the  judgment  for  insufficiency  of  the  evidence.  Southern 
yevnda  Mining  Company  v.  Holmet  Mining  Company,  107. 

2.  Itev.  St.  V.  S.  sec.  2322  [U.  S.  Conip.  St.  1901,  p.  1425],  provides  that  loca- 

tors of  mining  claims  have  the  right  of  all  the  surface  included  within 
the  lines  of  their  location,  and  of  all  the  veins,  lodes,  and  ledges  through- 
out their  entire  depth,  the  top  or  apex  of  which  lie  inside  such  surface 
lines  extended  downward  vertically,  although  such  veins,  lodes,  and 
ledges  may  so  far  depart  from  the  perpendicular  in  their  course  down- 
ward as  to  extend  outside  the  vertical  side  lines  of  said  surface  loca- 
tion; but  that  their  right  to  the  possession  of  such  outside  parts  of  such 
veins,  lodes,  or  ledges  shall  be  confined  to  such  portions  thereof  as  lie 
between  vertical  planes  drawn  downward  as  above  described  through 
the  end  lines  of  their  location  so  continued  in  their  own  direction  that 
such  planes  will  intersect  such  exterior  parts  of  such  veins  or  ledges. 
Ilrlft,  that  the  right  of  an  ow^ner  of  a  mining  location  to  follow  a  ledge 
beyond  his  side  line  Is  limited  to  the  right  to  follow  the  ledge  down- 
ward—that is,  on  its  dip— and  he  has  not  the  right  to  follow  it  laterally 
or  along  its  strike;  and  if  there  was  in  defendant's  location  the  apex  of 
a  ledge  which  left  his  location  by  crossing  its  easterly  side  line,  and 
entered  plaintiff's  location  by  crossing  its  westerly  end  line,  and  the 
ledge  turned  from  defendant's  location  and  entered  plaintiff's  at  such 
an  angle  that  the  portion  there  could  not  be  reached  from  defendant's 
location  without  following  the  ledge  laterally,  or  on  its  strike,  the 
defendant  could  not  extract  ore  from  that  portion.    Idem^  107. 

'4.  If  defendant  entered  upon  a  ledge  having  its  apex  within  the  exterior 
boundaries  of  plaintiff's  location,  and  extracted  ore  therefrom  between 
planes  drawn  vertically  downward  through  the  end  lines  of  said 
location,  the  right  of  the  plaintiff  to  recover  damages  for  such  acts 
would  not  be  affected  by  proof  merely  that  the  place  from  which  such 
ore  was  extracted  could  be  reached  by  going  continuously  through 
ledge  matter  from  a  ledge  having  its  apex  within  the  exterior  l>ound- 
aries  of  a  prior  location  belonging  to  the  defendant,  but  it  must  further 
appear  that  such  passage  from  the  apex  of  defendant's  ledge  is  made 
continuously  downward  on  the  dip  of  that  ledge;  and  If  any  portion  of 
such  passage  must  necessarily  be  made  either  upward,  or  laterally 
along  the  strike,  then  the  plaintiff's  right  to  recover  Is  not  affected. 
Idem,  108. 

4.  In  an  action  for  taking  ore  from  plaintiff's  location  the  evidence  showed 

that  defendant  had  made  a  net  profit  of  $60,000,  and  that  twenty-nine 
thirtieths  of  ore  mined  was  taken  from  plaintiff's  ground.  The  verdict 
for  plaintiff  was  for  $4«,000.  Held,  that  any  error  in  an  instruction  on 
the  measure  of  damages  was  harmless.    Idem,  108. 

5.  It  is  not  necessary  that  the  veins  apexing  in  a  mining  location  pass 

through  both  end  lines  of  the  location  In  order  to  entitle  the  owner  to 
follow  the  dip.     Idem,  108. 
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(5.  \n  instruction  to  the  contrary  was  harmless  error,  where  no  question 
touching  the  right  to  follow  the  vein  or  to  the  possession  of  the  ore 
depended  on  the  qualification  that  the  deposit  should  pass  through 
both  end  lines  of  the  claim,  but  where  the  controlling  issue  was 
whether  the  claims  of  the  parties  were  on  the  same  ledge,  and  that 
issue  had  been  clearly  defined  to  the  jury.    Idem,  108. 

7.  The  affidavits  of  jurors  to  the  effect  that  the  verdict  was  reached  by 
averaging  estimates  by  each  juror  could  not  be  received  to  impeach 
the  verdict.    Idem,  108. 

Hearsay  Evidence. 

1 .  Defendant  may  not  have  witness  give  in  evidence  a  conversation  between 
her  and  witness  as  to  her  physical  condition  on  a  certain  day,  It  being 
hearsay.    Kennedy  v.  Kennedy,  152. 

New  Trial— Newly  Discovered  Evidence. 

1.  In  a  divorce  suit,  in  which  the  evidence  on  which  plaintiff  had  judgment 
was  mainly  his  own  testimony,  defendant  is  entitled  to  a  new  trial  on 
the  ground  of  newly  discovered  evidence;  her  motion  being  supported 
by  plaintiff's  affidavit,  stating  he  was  mistaken  in  the  testimony  he 
gave,  specifying  the  particulars,  which  embrace  the  essential  facts  in 
the  case.    Idem,  152. 

Mines— Ix)CAT0Rs*  Rights— New  Trial— Appeal— Review— Trial  Court's 
Decision- Conflicting  Evidence. 

1.  Though  small  pieces  of  quartz,  narrow  seams,  and  little  pockets  of  ore 

embodied  in  porphyry  be  sufficient  to  sustain  a  location,  the  locator 
has  no  greater  rights  against  veins  apexing  on  other  claims  than  if  his 
location  were  based  on  a  well-defined  ledge,  and  has  no  right  to  veins 
existing  between  walls  apexing  in  other  locations,  on  the  theory 
applied  to  blanket  ledges,  and  prevailing  In  regard  to  others  under 
the  civil  law.     Golden  v.  Murphy,  379. 

2.  Where,  on  appeal  from  an  order  granting  a  new  trial  In  an  action  for 

damages  for  extraction  of  ores  within  the  lines  of  plaintiff's  location, 
it  appeared  from  the  trial  court's  decision  that  his  order  might  have 
been  based  on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence and  on  his  ow^n  observation  of  the  premises,  but  the  former 
ground  was  sufflcient  to  sustain  the  order,  a  contention  that  the  court 
was  Hot  warranted  in  considering  its  own  view^s,  based  on  an  insixx*- 
tion  of  the  premises,  was  unavailable.    Idem,  379. 

3.  On  appeal  from  an  order  granting  a  new  trial  on  the  ground  that  the 

verdict  was  not  warranted  by  the  evidence,  the  action  of  the  trial 
court  will  'not  be  disturbed  where  there  was  a  material  conflict  of 
evidence.    Idem,  379. 

Master  and  Servant— Injuries  to  Servant— ('onklictino  Evidence- 
Appeal— Review. 

1.  A  verdict  for  plaintiff  on  conflicting  evidence  will  not  be   reversed  if 

there  Is  any  credible  evidence  to  support  it.    lioberti  v.  A^iderson,  39(>. 

2.  In  an  action  for  injuries  to  a  servant  by  reason  of  the  viciousncss  of  a 

horse  furnished  him  by  his  master  to  use,  evidence  reviewed,  and  held 
sutliclent  to  sustain  a  verdict  for  plaintiff.     Idem,  39f}. 
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FEES. 

Appeal  —  Orderh  Appealable  —  Administration  Accounts  —  Notice  ok 
Appeal— Sufficiency— Attorney's  Fees— When  Alixjwed. 

1.  A  decree  in  a  probate  prtK-eeding,  reading,  "It  Is  ordered,  adjudged,  and 

dtH'reed  that  the  said  flnal  account  of  said  administrator  be,  and  the 
same  is,  settled,  allowed,  and  afflrmed,"  is  a  "decision  and  decree 
allowing  a  flnal  account"  of  an  administrator,  within  Comp.  I^ws 
IfXiO,  sec.  3041,  which  authorizes  an  api)eal  from  such  a  decision  or 
decree.    Bowman  v.  Bowman^  418. 

2.  A  notice  of  appeal  stating  that  appellants  appealed  from  an  "order" 

allowing,  settling,  and  affirming,  a  final  account  of  an  administrator; 
also  reciting  the  date  of  the  entry  of  the  document  appealed  from,  and 
the  amount  of  the  attorney's  fee  fixed  by  the  order,  which  was  objected 
to— was  sufficiently  descriptive  of  the  document  and  matter  appealed 
from  to  meet  the  requirements  of  Comp.  I^ws  1900,  sec.  3041,  author- 
izing an  appeal  from  the  "decision  and  decree"  allowing  a  final  account 
of  an  administrator.    Idem,  413. 

3.  In  settling  the  final  account  of  an  administrator,  an  attorney's  fee  for 

procuring  letters  of  administration  cannot  be  allowed.    Idem,  413. 

a 

GUARDIANSHIP.     (See  Homestead.) 

H 

HANDWRITING.    ( See  Criminal  Law.  ) 
HARMLESS   ERROR.     (See  Evidence.) 

HEARSAY    EVIDENCE. 

1.  Defendant  may  not  have  witness  give  in  evidence  a  conversation  between 
her  and  witness  as  to  her  physical  condition  on  a  certain  day,  it  being 
hearsay.     Kennedy  v.  Kennedy^  152. 

New  Trial— Newly  Discovered  Evidence. 

1.  In  a  divorce  suit,  in  which  the  evidence  on  which  plaintiff  had  judgment 
was  mainly  his  own  testimony,  defendant  is  entitled  to  a  new  trial  on 
the  ground  of  newly  discovered  evidence;  her  motion  being  supported 
by  plaintiff's  affidavit,  stating  he  was  mistaken  in  the  testimony  he 
gave,  specifying  the  particulars,  which  embrace  the  essential  facets  in 
the  case.     Idem^  152. 

HKiHWAY.    (See  County  Commissioners.) 

HOMESTEAD. 

Allowance  to  Widow  and  Children— Appeal  from  Order— Questions 
Reviewable— Description  of  Homestead  Portion  of  Property- 
Sufficiency  OF  Order. 

1.  Probate  act,  sec.  225  (Comp.  Laws,  sec.  3041 ),  authorizes  probate  appeals, 
to  be  governed  In  all  respects  as  appeals  in  actions  at  law.  Practice 
act,  sees.  :«2-337  (Comp.  Iaws,  sees.  3427-:^432),  regulate  the  filing. 
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serving,  settling,  and  certifying  of  statements,  and  under  these  sections 
the  Supreme  Court  has  held  that,  hi  the  absence  of  a  statement,  only 
errors  appearing  on  the  face  of  the  judgment  roll  can  be  reviewed. 
Held^  on  appeal  from  an  order  setting  apart  a  homestead  to  a  widow 
and  minor  children,  that,  treating  the  petition,  reply,  and  order  as 
constituting  a  judgment  roll,  and  there  being,  in  the  absence  of  a 
statement,  nothing  to  show  that  the  homestead  was  set  apart  from  the 
decedent's  separate  property,  or  whether  testimony  on  that  issue  was 
taken,  or  whether  evidence  was  excluded  and  exception  taken,  an 
objection  to  the  homestead  allowance  as  made  from  such  separate 
property  could  not  be  reviewed,  and  the  appeal  would  be  pro  tanto  dis- 
missed.   Quinn  v.  Quinn^  155. 

2.  It  is  no  objection  to  the  allowance  to  a  widow  and  minor  children  of  a 
$6,000  homestead,  out  of  property  valued  at  $7,500,  that  the  order  falls 
to  define  the  boundary  or  extent  of  the  premises  necessary  to  reach  the 
sum  allowed,  and  fails  to  find  whether  they  can  be  divided.    Idem,  15(>. 


IDENTIFICATION   OF   HANDWRITING.     (See  Criminal  Law.) 

IMPEACHMENT.    ( See  Evidence. ) 

IMPLIED   BIAS.     (See  Criminal  Law;  Jury.) 

INDICTMENT.     (See  Criminal  Law.) 

INJURIES  TO   SERVANT.     (See  Master  and  Servant.) 

INSTRUCTIONS.     (See  Criminal  Law.) 

IRRIGATION. 
Water  Rights— Evidence. 

1.  Evidence  in  an  action  involving  the  right  to  water  of  a  creek  for  irriga- 

tion heid  insufficient  to  sustain  a  finding  that  it  would  not,  in  the  irri- 
gation season,  flow  to  certain  springs  the  water  from  which  defendants 
had  appropriated  prior  to  ])laintiff's  appropriation  from  the  creek. 
Tonkin  v.  Winzell,  88. 

2.  The  water  of  a  creek  flowing  into  a  stream  the  waters  of  which  defend- 

ants have  appropriated  may  not  be  diverted  by  plaintifT  by  a  later 
appropriation,  though  loss  of  water  of  the  creek  by  seepage  and  eva]>o- 
ration  would  thus  be  saved.     Tdnn.Hi^. 

Water  and  Water  Courses— Irrigation— Prior  Appropriator— Rights- 
Trespass- Counterclaim— Objection— Waiver. 

1.  Under  Act  Cong.  July  20,  18WJ,  c.  2(J2,  14  Stat.  251  [U.  S.  Comp.  St.  1901, 

p.  1437 J,  giving  to  a  prior  appropriator  of  water  rights  a  right  of  way 
over  land  along  the  natural  channel  of  the  stream,  etc.,  a  prior  appro- 
priator is  not  a  trespasser  in  going  upon  the  lands  of  another,  and 
along  the  stream  and  ditches  constructed  by  the  latter,  for  the  purpose 
of  removing  dams,  etc.,  by  which  the  flow  of  water  so  previously  appro- 
priated was  obstructed  and  diverted.    Ennor  v.  Hainr^  178. 

2.  Where,  In  an  action  for  Injuries  to  water  rights,  the  district  court  in 


504  Index.  [27th  Nev. 

Irrigation. 

1 K  mnATioK— Continual. 

which  the  action  was  brought  had  jarisdiction  of  the  subject-matter 
of  a  counterclaim  by  defendant,  claiming  to  t>e  a  prior  approprlator  of 
the  water,  alleging  damages  from  the  plaint iff^s  alleged  diversion 
thereof,  plaintifF\s  failure  to  object  in  the  trial  court  by  demurrer  or 
otherwise  that  the  facts  alleged  in  the  answer  did  not  constitute  a 
proper  counterclaim,  constituted  a  waiver  of  his  objection  thereto. 
fiiem^  178. 

.J 

JUDGK.    ( See  \f  ANDAMrs. ) 

JUIKiE,  DISQUALIFICATION   OK.    (Sw  Venue.) 

Jl'KISDICTION.    (See  Venue.) 

jruv.    (See  Criminal  Law.) 

T^ 

LECilSLATIVE    POWER. 
Constitutional  Law— Business  License— Revocation. 

1.  The  people,  and  through  them  the  legislature,  have  supreme  power  In 

all  matters  of  government,  where  not  restricted  by  constitutional  limi- 
tations.    Wallace  v.  Cify  of  Heno,  3ii. 

2.  Section  20,  subd.  8,  of  the  act  incorporating  the  town  of  Reno,  approved 

March  16, 1903,  and  sections  1  and  3  of  the  act  empowering  city  and 
other  boards  to  revoke  and  discontinue  business  licenses,  approved 
.March  10,  1903,  are  not  repugnant  to  any  provision  of  our  state  or 
federal  constitutions;  and  under  them,  at  the  instance  of  a  member 
and  by  unanimous  consent  of  the  board,  a  license  may  be  revoked 
without  notice  to  the  licensee,  where  there  Is  reason  to  believe  that 
the  business  is  a  nuisance,  a  menace  to  public  health,  or  detrimental 
to  peace  or  morals.     Idem^  33. 

LEOISLATURE,  CONTEST   FOR.     (See  Boards  ok  Commissioners;  Ele(^ 

TI0N8. ) 

LICENSE.     (See  Lech SL ATI VE  Power;  Municipal  License.) 
LOCATOR.     (See  Mines  and  Mining.) 

M 

MANDAMUS. 

School  Funds— Apportionment— Census-County  Superintendent's  Right 
TO  Correct— I NHUFKiciENCY  ok  Anhwer— Leave  to  Amend— Affida- 
vits—Effect. 

1.  Comp.  I^ws  1900,  sec.  1301,  makes  It  the  duty  of  the  census  marshal  to 
take  annually  a  census  of  school  children  in  his  district,  and  report  it 
to  the  county  superintendent.  Section  130:^  provides  that,  if  the 
county  superintendent  believes  that  a  correct  report  has  not  been 
returned,  he  may  appoint  a  census  marshal,  and  have  the  census 
retaken.  Section  1338  requires  the  superintendent  to  apportion  the 
school  moneys  among  the  several  school  districts  of  his  county  on  the 
basis  of  the  census.    HeUl,  that  the  superintendent  has  no  power  to 
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correct,  without  ordering  a  new  census,  the  census  marshal's  report, 
and  make  his  apportionment  of  school  moneys  on  the  hasis  of  such 
corrected  report.    State,  ex  rel.  Miles,  v.  Wedge,  61. 

2.  While  affidavits  filed  in  support  of  an  answer  to  a  writ  of  mandamus 
cannot  be  considered  on  a  hearing  of  a  demurrer  to  the  answer,  they 
may  bear  upon  the  question  of  whether  respondent  should  have  time 
to  file  an  amended  answer.    Idem,  61. 

.'i.  Comp.  Laws  1900,  sec.  1301,  requires  an  annual  school  census  of  all  school 
children  of  the  district  on  the  1st  day  of  May,  which  shall  be  reported 
to  the  county  superintendent  by  the  15th  of  June.  Section  1303  pro- 
vides that  if  "at  any  time"  the  superintendent  has  reason  to  believe 
that  a  correct  report  has  not  been  returned,  he  may  have  the  census 
retaken.  In  response  to  mandamux  to  compel  payment  of  additional 
school  moneys  to  a  district  on  the  basis  of  a  census,  the  superintend- 
ent alleged  that,  of  the  152  children  enumerated  in  the  report,  62  were 
not  residents  of  the  district  on  the  1st  of  May,  and  that  the  report  was 
fraudulent  in  that  regard.  HeUl  that,  as  the  statute  contemplated 
ascertaining  at  a  subsequent  time  the  children  who  were  residents  on 
the  1st  of  May,  the  superintendent,  on  a  demurrer  being  sustained  to 
his  answer,  would  be  given  time  in  which  to  order  a  new  census,  and 
set  it  up  by  way  of  amended  and  supplemental  answer.    Idem,  62. 

Venue  ok  Action— Change— DisgcALiFicATioN  of  Judge. 

4.  Under  Comp.  Laws,  sec.  2545,  providing  that  a  judge  shall  not  act  as 

such  when  he  has  been  the  attorney  of  either  parly  in  the  proceeding, 
it  is  the  duty  of  a  judge  who  has  been  of  counsel  for  a  party  to  change 
the  place  of  trial  to  some  other  judicial  district.  GambU  v.  Murphy, 
et  al.,  233. 

5.  Mandamus  will  issue  to  compel  a  judge  who  was  of  counsel  in  an  action 

previous  to  his  appointment  as  judge  to  change  the  place  of  trial  of 
such  action  to  some  other  judicial  district,  although  no  motion  for  that 
purpose  was  ever  made  in  open  court,  where  the  application  for  the 
change,  signed  by  petitioner's  attorneys,  was  presented  to  the  judge, 
the  originals  later  being  properly  filed,  and  the  motion  for  removal 
was  informally  made,  and  a  list  of  authorities  forwarded  to  him,  he 
being  engaged  in  judicial  duties  in  another  county,  and,  from  his 
reasons  for  refusal,  it  was  evident  that  he  would  not  have  granted  the 
motion,  had  it  been  formally  made.    Idem,  233. 

MASTER    AM)    SKRVANT. 
Injuries  to  Servant— Conflicting  Evidence— Appeal— Review. 

1.  A  verdict  for  plaintiff  on  conflicting  evidence  will  not   be  reversed  if 

there  is  any  credible  evidence  to  support  it.     Roberti  v.  Anderson,  396. 

2.  In  an  action  for  injuries  to  a  servant  by  reason  of  the  viclousness  of  a 

horse  furnished  him  by  his  master  to  use,  evidence  reviewed,  and  held 
sufficient  to  sustain  a  verdict  for  plaintiff.    Idem,  39f3. 

MINES    AND    MINERALS. 

1.  Under  Rev.  Stats.  U.  S.,  sec.  2322  [U.  S.  Comp.  Stats.  1901,  p.  1425],  the 
right  of  an  owner  of  a  mining  location  to  follow  a  ledge  beyond  his 
side  lines  is  limited  to  the  right  to  follow  the  ledge  downward. 
Southern  Nevada  Mining  Company  v.  Holmes  Mining  Company,  107. 

* 
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Mines  and  Miveb alb— Continued. 

2.  The  right  of  the  plaintiff  to  recover  damages,  where  defendant  entered 

upon  a  ledge  having  its  apex  within  the  exterior  boundaries  of  plain- 
tiff's location,  and  extracted  ore  therefrom  between  the  planes  drawn 
vertically  downward  through  the  end  lines  of  said  location,  deter- 
mined,   /ffew,  107. 

3.  It  Is  not  necessary  that   the  venis  apexing  in  a  mining  location  pass 

through  both  end  lines  of  the  location  in  order  to  entitle  the  owner  to 
follow  the  dip.    Idem,  107. 

Ix)CATOB8'  Rights— New  Trial— Appeal— Revikw— Trial  Court's  Decision 
— Conflicting  Evidence. 

1.  Though  small  pieces  of  quartz,  narrrow  seams,  and  little  pockets  of  ore 

embodied  in  porphyry  be  sufficient  to  sustain  a  location,  the  locator 
has  no  greater  rights  against  veins  apexing  on  other  claims  than  if 
his  location  were  based  on  a  well-defined  ledge,  and  has  no  right  to 
veins  existing  between  walls  apexing  in  other  locations,  on  the  theory 
applied  to  blanket  ledges,  and  prevailing  in  regard  to  others  under  the 
civil  law.     Golden  v.  Murphy,  ft  «/.,  379. 

2.  Where,  on  nppeal  from  an  order  granting  a  new  trial  In  an  action  for 

damages  for  extraction  of  ores  within  the  lines  of  plaintiff's  location, 
it  appeared  from  the  trial  court's  decision  that  his  order  might  have 
been  based  on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence and  on  his  own  observation  of  the  premises,  but  the  former 
ground  was  sufficient  to  sustain  the  order,  a  contention  that  the  court 
was  not  warranted  in  considering  its  own  views,  based  on  an  Inspec- 
tion of  the  premises,  was  unavailable.    /idCT/i,  379. 

3.  On  appeal  from  an  order  granting  a  new  trial  on  the  ground  that  the 

verdict  was  not  warranted  by  the  evidence,  the  action  of  the  trial 
court  will  not  be  disturbed  where  there  was  a  material  conflict  of 
evidence.    Idem,  379. 

MUNICIPAL   LICKNSE. 

Proceeds- DisTRiBLTioN— Due  Process  of  Law. 

1.  Stats.  1903,  p.  190,  c.  102,  sec.  20,  subd.  9,  providing  that  moneys  received 
from  licenses  in  cities  shall  be  apportioned  one-fourth  to  the  state, 
one-fourth  to  the  county  in  which  the  city  Is  located,  and  the  remainder 
to  the  city,  is  in  contravention  of  Bill  of  Rights,  sec.  8,  declaring  that 
no  person  shall  be  deprived  of  property  without  due  process  of  law, 
and  that  private  property  shall  not  be  taken  for  public  use  without 
compensation.     State,  ex  rel.  City  of  Reno,  v.  Boyd,  249. 

N 

NEGLIGENCE. 

Teliegraphs— Failure  to  Deliver  Message— Contributory  Negligence- 
Damages— A  PPEA  L. 

1.  Where  evidence  Is  conflicting,  the  flndlngs  of  the  trial  court  will  not  be 

disturbed.    Barnes  v.  WeMern  Union  Telegraph  Company,  438. 

2.  In  an  action  for  injuries  resulting  from  a  telegraph  company's  failure  to 

deliver  a  message,  the  negligent  acts  of  third  parties,  with  which  the 
plaintiff  was  not  connected,  could  not  be  relied  on  to  relieve  the  com- 
pany of  liability.    Idem,  438. 
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n  Wbere  by  reason  of  a  telegraph  company's  failure  to  deliver  a  message, 
the  sender  was  placed  in  a  strange  city,  400  miles  from  home,  with 
only  $1.25  in  his  pocket,  and  in  trying  to  reach  home  suffered  cold  and 
hunger,  and  mental  worry  and  distress,  $400  damages  was  not 
excessive.    Idem,  4^iH. 

4.  Semble:    Damages  are  recoverable  for  mental  suffering  caused  by  a 

tort,  whether  in  connection  with  physical  suffering  or  not.    Idem,  438. 

5.  Where,  on  delivering  to  a  telegraph  company  a  message  requesting  the 

sender's  brother  to  send  him  a  ticket  by  telegram,  the  sender  informed 
the  agent  that  he  had  no  means  to  lay  over,  his  suffering  from  cold 
and  hunger  in  sleeping  out  of  doors  at  nights,  and  in  attempting  to 
reach  his  home  400  miles  distant,  resulting  from  failure  to  deliver  the 
telegram,  were  damages  reasonably  within  the  contemplation  of  the 
parties  in  making  the  contract  to  send  the  message,  and  hence  not  too 
remote  to  entitle  the  sender  to  recover  therefor.    Idem,  438. 

o 

OPINIONS. 

Jury— Challenges— (iRorNDS— Implied  Bias— Formation  of  Opinion*. 

1.  Under  Criminal  Practice  Act,  sec. 340  (Compiled  Laws  of  19(K),  sec.  4205,) 
making  the  formation  or  expression  of  an  unqualified  opinion l)f  guilt, 
when  not  based  upon  the  reading  of  newspaper  accounts  of  the  transac- 
tion, ground  for  challenge  for  implied  bias,  the  formation  or  expres- 
sion of  an  unqualified  opinion,  when  shown  not  to  have  been  based 
on  newspaper  accounts  alone,  renders  the  Jury  incom|)etent,  though, 
in  response  to  a  question  of  the  court,  he  says  that  he  can  put  aside 
what  he  has  heard  and  read,  and  give  defendant  an  impartial  trial. 
Stale  V.  Robert$,  et  al.,  449. 

P 

PRACTICE. 

1.  While  affidavits  In  supi>ort  of  an  answer  in  mandamus  cannot  be  con- 

sidered on  a  hearing  of  a  demurrer  to  the  answer,  they  may  bear  upon 
the  question  of  whether  respondent  should  have  time  to  Ale  an 
amended  answer.    State  v.  Wedge,  61 . 

2.  Under  Comp.  Laws  1900,  sees.  1301, 1303,  held  that,  on  sustaining  demurrer 

to  a  county  superintendent's  answer  to  mandamus  to  compel  payment 
of  school  moneys  to  school  district,  time  should  be  given  respondent 
in  which  to  take  new  school  census  and  set  It  up  In  an  amended 
answer.    Idem,  61. 

Homestead— Allowance  to  Widow  and  (-hildren— Appeal  from  Order- 
Questions  Reviewable— Description  of  Homestead  Portion  of  Prop- 
erty—Sufficiency OF  Order. 

1.  Probate  act,  sec.  255  (Comp.  I^aws,  sec.  3041),  authorizes  probate  appeals, 
to  be  governed  In  all  respects  as  appeals  In  actions  at  law.  Practice 
act,  sees.  332-337  (Comp.  Laws,  sees.  3427-3432),  regulate  the  filing, 
serving,  settling,  and  certifying  of  statements,  and  under  these  sections 
the  Supreme  Court  has  held  that,  in  the  absence  of  a  statement,  only 
errors  appearing  on  the  face  of  the  Judgment  roll  can  be  reviewed. 
Held,  on  appeal  from  an  order  setting  apart  a  homestead  to  a  widow 
and  minor  children,  that,  treating  the  petition,  reply,  and  order  as 
constituting  a  Judgment   roll,  and  there  being.  In  the  absence  of  a 
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statement,  nothing  to  show  that  the  homestead  was  set  apart  from  the 
decedent's  separate  property,  or  whether  testimony  on  that  issue  was 
taken,  or  whether  evidence  was  excluded  and  exception  taken,  an 
objection  to  the  homestead  allowance  as  made  from  such  separate 
property  could  not  be  reviewed,  and  the  appeal  would  be  pro  tnnto  dis- 
missed.    Quinn  V.  Qtiinny  156. 

2.  It  is  no  objection  to  the  allowance  to  a  widow  and  minor  ch41dren  of  a 
$5,000  homestead,  out  of  property  valued  at  $7,500,  that  the  order  fails 
to  define  the  boundary  or  extent  of  the  premises  necessary  to  reach  the 
sum  allowed,  and  fails  to  find  whether  they  can  be  divided,    /drm,  l.VJ. 

V'enuk  or  Actions— Change— Disqualification  of  Judge— Mandamus. 

1.  Under  Comp.  Laws,  sec.  '2545,  providing  that  a  judge  shall  not  act  as 

such  when  he  has  been  the  attorney  of  either  party  in  the  proceeding, 
it  is  the  duty  of  a  judge  who  has  been  of  counsel  for  a  party  to  change 
the  place  of  trial  to  some  other  judicial  district.    Gamble  v.  Murphy^  23:h. 

2.  Mandamus  will  Issue  to  compel  a  judge  who  was  of  counsel  In  an  action 

previous  to  his  aT)pointment  as  judge  to  change  the  place  of  trial  of 
such  action  to  some  other  judicial  district,  although  no  motion  for  that 
purpose  was  ever  made  in  open  court,  where  the  application  for  the 
change,  signed  by  petitioner's  attorneys,  was  presented  to  the  Judge, 
the  originals  later  being  properly  filed,  and  the  motion  for  removal 
was  informally  made,  and  a  list  of  authorities  forwarded  to  him,  be 
being  engaged  In  judicial  duties  in  another  county,  and,  from  his 
reasons  for  refusal,  it  was  evident  that  he  would  not  have  granted  the 
motion,  had  It  been  formally  made,    /rf^m,  233. 

Criminal  Law— Trial— Instructions- Review— Record  on  Appeal— Evi- 
dence — WrrNEssEs  —  Competency  —  Identification  of  HANDWRmNG— 
Money  Detained  from  Prisoner- Recovery  —  Motion  Againstt 
Sheriff. 

1.  A  motion  by  the  accused  for  an  order  directing  the  sheriff  to  pay  over  to 

him  money  unlawfully  detained,  as  shown  by  an  affidavit  in  support 
of  such  motion,  was  properly  denied,  as  such  money  could  be  recovered 
by  civil  action,  and,  if  the  money  was  taken  from  him  at  the  time  of 
his  arrest,  Comp.  I^aws  1900,  sees.  4556-4560,  provides  for  its  disposi- 
tion.   Stale  v.  Burns,  289. 

2.  An  instruction  "that  a  witness  false  in  one  part  of  his  testimony  Is  to  be 

distrusted  in  others"  was  properly  refused,  as  it  omits  the  element  of 
willfulness,    /ftem,  289. 

3.  No  error  can  be  predicated  on  a  refusal  to  give  an  instruction  in  relation 

to  a  subject  on  which  the  instructions  given  were  all  that  the  accused 
had  a  right  to  demand.    Idem,  289. 

4.  Where  there  Is  no  testimony  of  an  accomplice,  an  Instruction  referring 

to  such  testimony  is  properly  refused.    Idem,  289. 

r>.  Where  part  of  an  instruction  is  correct,  and  the  other  part  joined  thereto 
is  bad,  the  whole  thereof  is  properly  refused.    Idem,  289. 

6.  Comp.  Laws  1900,  sec.  4391,  providing  that  "when  aijy  written  charge 
has  been  presented  and  given,  or  refused,  the  question  or  questions 
presented  In  such  charge  need  not  be  excepted  to,  nor  embodied  in  a 
bill  of  exceptions,"  etc.,  does  not  apply  to  a  charge  given  by  the  court 
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on  its  own  motion;  and  wliere  the  record  does  not  show  either  that 
any  exception  was  taken  to  an  instruction,  or  that  it  was  <^  presented 
and  given,"  an  objection  thereto  cannot  be  considered  on  appeal.  Ideni^ 
290. 

7.  A  witness  called  to  identify  the  handwriting  of  accused  testified  that  he 

was  employed  in  a  bank  as  bookkeeper  and  exchange  teller;  that  he 
had  seen  the  accused,  and  had  his  signature  made  in  his  presence, 
which  he  produced  on  a  depositor's  card, which  was  introduced  in 
evidence.  He  then  stated  that  it  was  a  part  of  his  business  to  studj' 
the  signatures  on  such  cards  taken  from  depositors.  HfM,  that  he 
was  properly  qualified.    Idem,  290. 

8.  Before  a  witnesss  for  the  state  stated  on  cross-examination  that  he  did 

not  know  what  an  oath  was,  he  had  given  much  intelligent  testimony, 
and  had  stated  that  he  did  know  what  an  oath  was.  After  making  the 
disqualifying  statement,  on  which  it  was  moved  to  strike  out  his  tes- 
timony, he  stated  that  he  knew  what  perjury  was,  and  gave  a  fairly 
correct  idea  thereof.  Held  sufficient  to  sustain  a  ruling  against  the 
motion,  in  view  of  the  fact  that  after  the  denial  of  the  motion  the  wit- 
ness gave  much  more  testimony  of  the  same  character  as  that  pre- 
viously given.    Idem,  290. 

Appeals— Bond— Misjoinder— Record— Dismissal. 

1.  An  appeal  from  an  order  rejecting  a  claim  against  a  decedent's  estate, 

from  an  order  dismissing  the  suit  of  appellant  against  the  estate  as 
represented  by  its  attorneys  ad  litem,  and  the  sole  heir,  and  from  an 
order  dismissing  his  suit  against  the  administrator  of  the  estate,  with 
only  one  undertaking  for  $300,  will  be  dismissed  for  misjoinder  of 
appeals.     GrUwoM  v.  Bender,  369. 

2.  Where  an  appeal  record  shows  that  two  cases  referred  to  in  the  notice  of 

appeal  are  really  one,  in  which  new  parties  have  been  substituted,  and 
which  has  never  been  tried  and  determined  so  far  as  such  record  gov- 
erns, it  shows  that  the  case  is  not  yet  appealable,  and  the  appeal 
should  be  dismissed.    Idem.,  3^i9. 

8.  Where  an  appeal  record  contains  no  statement  on  appeal,  no  bill  of 
exceptions  and  no  specification  of  error,  and  the  certified  copies  of  the 
court  minutes  are  not  embodied  in  any  statement,  the  appeal  must  be 
dismissed.    Idern,  3()9. 

HiOHWAYS— Vacation— Statutes— Construction-Board  of  County  Com- 
missioners—Discretion—Petition. 

1.  Under  Comp.  Laws,  sec.  479,  as  amended  by  Stats.  1895,  p.  35,  c.  37,  pro- 

viding that  when  a  majority  of  the  resident  taxpayers  of  a  road  dis- 
trict, according  to  the  last  previous  assessment  roll,  shall  petition  the 
county  commissioners  for  the  vacation  of  a  public  road,  the  board,  at 
their  next  meeting  after  the  reception  of  the  petition,  shall  vacate  the 
road,  a  petition  failing  to  show  that  the  petitioners  for  the  vacation  of 
a  road  constitute  a  majority  of  the  resident  taxpayers  In  the  district 
according  to  the  last  assessment  roll  was  insufficient.  State,  ejr  rel. 
Vangberg,  v.  Commissioners,  469. 

2.  Comp.  I^ws,  sec.  479,  as  amended  by  Stats.  1895,  p.  35,  c.  37,  provides 

that  when  a  majority  of  the  resident  taxpayers  of  a  road  district  shall 
petition  the  county  commissioners  for  the  vacation  of  a  public  road. 
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wbicb  petition  shall  contain  certain  allefcatlons  enamerated,  the  coanty 
clerk  shall  lay  the  petition  before  the  county  commissioners  at  their 
next  meeting,  and  thereupon  the  commissioners  ** shall,"  within  thirty 
days  thereafter,  vacate  the  road.  HeM^  that  the  word  ** shall**  should 
be  construed  to  mean  '^may,"  and  that  on  the  presentation  of  a  petition 
signed  by  two  persons,  who  constituted  a  majority  and  the  only  tax- 
payers in  a  road  district,  for  the  vacation  of  the  road,  the  duty  of  the 
board  was  discretionary,  and  not  mandatory,    /demy  409. 

pr.KAI)IN( J.     (See  Practice.) 

PrHLIC   LANDS.     (See  Mines  and  Mining.) 

K 

KKMEDIKS.     (See  Practice.) 

s 

.SCHOOL   FL'NDS.    (See  County  Superintendent.) 

SCHOOL  SUPKRINTENDKNT.    (See  County  Superintendent.) 

STATUTES. 

District  Court— Place  ok  Holding  Terms— Statutory  Provisions- Con- 
stitutionality. 

1.  Under  Const,  art.  VI,  sec.  7,  declaring  that  the  terms  of  the  district  court 
shall  be  held  at  the  county  seats  of  the  respective  counties,  provided 
that,  in  case  any  county  shall  hereafter  be  divided  into  two  or  more 
districts,  the  legislature  may  by  law  designate  the  place  of  holding 
court  in  such  districts,  Stat.  1903,  p.  198,  c.  104,  directing  that  the  sit- 
tings of  the  district  court  shall  be  held  at  a  certain  town  whenever  the 
people  of  that  portion  of  the  county  lying  nearer  or  more  conveniently 
situated  to  that  town  than  to  the  county  seat  shall  be  accommodated 
thereby,  is  void.     Ex  Parte  Wonncott,  102. 

Elections— Statutory  1{equirement8— Contest- Indekiniteness  of  State- 
ment—Ha  lixtts— Square  FOR  Voter's  Mark— Use  of  Oblong  Square. 

1.  A  statement  on  an  election  contest  gave  the  name  of  contestant  in  the 

title  of  the  cause  as  "H.  R.  Lemaire,"  and  the  name  of  the  contestee  as 
"  P.  Walsh."  In  the  body  of  the  statement  contestant's  name  was  given 
us  "Henry  R.  I>emaire,"  and  the  statement  was  swoni  to  by  "Henry  R. 
Ix^niaire."  The  body  of  the  statement  complained  of  "Patrick  Wals," 
and  in  the  prayer  he  was  called  "Patrick  Walsh."  Held  that,  no 
motion  to  strike  or  make  the  statement  more  certain  having  been 
made  on  the  contest,  the  statement  could  not  be  (*omplained  of  on 
appeal;  the  defect  being  at  most  merely  a  defective  statement  of  a 
cause  of  action,  and  not  a  failure  to  state  any  cause  of  action.  Lemaire 
v.  WaUh,  2r)8. 

2.  Where  a  contestee  in  an  election  contest  failed  to  make  any  objection  to 

the  statement  of  contest  on  the  ground  that  it  failed  to  state  with  suf- 
ficient deflniteness  the  term  for  which  contestant  claimed  he  had  been 
elected,  he  could  not  complain  on  appeal.    Idemy  258. 
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:^.  Under  the  statute  providing  that  an  elector  in  voting  shall  put  a  cross 
in  a  square  on  the  ballot,  the  use  of  an  oblong  square,  or  a  parallel- 
I  ogram  with  length  about  double  its  width,  did  not  render  the  ballot 

^  invalid.    Idrm,  258. 

See  CoNSTFTiTioNAL  Law;  Eioht-Hocr  Law;  Pleading;  Practice. 

T 

TRESPASS. 

Waters  and  Water  Courses— Irrigation— Prior  Appropriator— Rights- 
Counterclaim- Objections— Waiver. 

1.  Under  Act  Cong.  July  26,  1866,  c.  262,  14  Stat.  251  [U.  S.  Comp.  St.  19()1, 

p.  14:^7],  giving  to  a  prior  appropriator  of  water  rights  a  right  of  way 
over  land  along  the  natural  channel  of  the  stream,  etc.,  a  prior  appro- 
priator is  not  a  trespasser  in  going  upon  the  lands  of  another,  and 
along  the  stream  and  ditches  constructed  by  the  latter,  for  the  purpose 
of  removing  dams,  etc.,  by  which  the  tlow  of  water  so  previously 
api>ropriated  was  obstructed  and  diverted.    Ennor  v.  Baine,  178. 

2.  Where,  in  an  action  for  injuries  to  water  riglits,  the  district  court  in 

which  the  action  was  brought  had  jurisdiction  of  the  subject-matter 
of  a  counterclaim  by  defendant,  claiming  to  l)e  a  prior  appropriator 
of  the  water,  alleging  damages  from  plaintiff's  alleged  diversion 
thereof,  plaintiff's  failure  to  object  in  the  trial  court  by  demurrer  or 
otherwise  that  the  facts  alleged  in  the  answer  did  not  constitute  a 
proper  counterclaim,  constituted  a  waiver  of  his  objection  thereto. 
fdrm,  178. 

TRIAL. 

I  Mining  Locations- Veins— Right  to  Follow— Harmless  Error— Verdict 

— Impeachment— A  F  fid  A  vrr  of  Jurors- Appeal. 

1.  Where  there  was  substantial  evidence  on  each  side,  so  that  the  jury 

could  have  adopted  the  theory  of  either  party,  according  to  the  view 
they  may  have  taken  of  the  testimony,  the  court  on  appeal  will  not 
disturb  the  judgment  for  insufficiency  of  the  evidence.  Southern 
yevada  Mining  Company  v.  Holmes  Mining  Company y  107. 

2.  Rev.  St.  U.  S.  sec.  2:^22  [U.  S.  (^omp.  St.  1901,  p.  1425],  provides  that 

locators  of  mining  claims  have  the  right  of  all  the  surface  included 
within  the  lines  of  their  location,  and  of  all  the  veins,  lodes,  and  ledges 
throughout  their  entire  depth,  the  top  or  apex  of  which  lie  inside  such 
surface  lines  extended  downward  vertically,  although  such  veins, 
lodes,  and  ledges  may  so  far  depart  from  the  perpendicular  in  their 
course  downward  as  to  extend  outside  the  vertical  side  lines  of  said 
surface  location;  but  that  their  right  to  the  possession  of  such  outside 
X)arts  of  such  veins,  lodes,  or  ledges  shall  be  confined  to  such  portions 
thereof  as  lie  between  vertical  planes  drawn  downward  as  above 
described  through  the  end  lines  of  their  location  so  continued  in  their 
own  direction  that  such  planes  will  intersect  such  exterior  parts  of 
such  veins  or  ledges.  Held,  that  the  right  of  an  owner  of  a  mining 
location  to  follow  a  ledge  beyond  his  side  line  is  limited  to  the  right 
to  follow  the  ledge  downward— that  is,  on  its  dip— and  he  has  not  the 
right  to  follow  it  laterally  or  along  its  strike;  and  if  there  was  In 
defendant's  location   the  apex  of  a  ledge  which  left  his  location  by 
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crossing  its  easterly  side  line,  and  entered  plaintiff's  location  by 
crossing  its  westerly  end  line,  and  the  ledge  turned  from  defendant's 
location  and  entered  plaintiff's  at  such  an  angle  that  the  |X)rtion  there 
could  not  be  reached  from  defendant's  location  without  following  the 
ledge  laterally,  or  on  its  strike,  the  defendant  could  not  extract  ore 
from  that  portion.    Idem,  107. 

.'{.  If  defendant  entered  upon  a  ledge  having  its  apex  within  the  exterior 
boundaries  of  plaintiff's  location,  and  extracted  ore  therefrom  between 
planes  drawn  vertically  downward  through  the  end  lines  of  said  loca- 
tion, the  right  of  the  plaintiff  to  recover  damages  for  such  acts  would 
not  be  affected  by  proof  merely  that  the  place  from  which  such  ore 
was  extracted  could  be  reached  by  going  continuously  through  ledge 
matter  from  u  ledge  having  its  a{>ex  within  the  exterior  boundaries  of 
a  pri<ir  Ux'atiou  belonging  to  the  defendant,  but  It  must  further  appear 
that  such  passage  from  the  apex  of  defendant's  ledge  is  made  con- 
tinuously downward  on  the  dip  of  that  ledge;  and  if  any  portion  of 
such  passage  must  necessarily  be  made  either  upward,  or  laterally 
along  the  strike,  then  the  plaintiff's  right  to  recover  is  not  affected. 
fdem,  lOH. 

4.  In  an  action  for  taking  ore  from  plaintiff's  location  the  evidence  showed 
that  defendant  had  made  a  net  profit  of  $60,000,  and  that  twenty-nine 
thirtieths  of  ore  mined  was  taken  from  plaintiff's  ground.  The  verdict 
for  plaintiff  was  for  $48,000.  Held,  that  any  error  in  an  instruction  on 
the  measure  of  damages  was  harmless.    Idem,  108. 

r>.  It  is  not  necessary  that  the  veins  apexing  in  a  mining  location  pass 
through  both  end  lines  of  the  location  in  order  to  entitle  the  owner  to 
follow  the  dip.    Idem,  108. 

f).  An  instruction  to  the  contrary  was  harmless  error,  where  no  question 
touching  the  right  to  follow  the  vein  or  to  the  possession  of  the  ore 
depended  on  the  qualification  that  the  deposit  should  pass  through 
both  end  lines  t)f  the  claims,  but  where  the  controlling  issue  was 
whether  the  claims  of  the  parties  were  on  the  same  ledge,  and  tliat 
issue  had  been  clearly  defined  to  the  jury.    Idem,  108. 

7.  The  affidavits  of  jurors  to  the  effect  that  the  verdict  was  reached  by 
averaging  estimates  by  cacli  juror  could  not  be  received  to  Impeach 
the  verdict.    Idem,  108. 

Hkarsay  Evidenok. 

1.  Defendant  may  not  have  witness  give  In  evidence  a  conversation 
between  her  and  witness  as  to  her  physical  condition  on  a  certain  daj', 
it  being  hearsay.    Kennedy  v.  Kennedy,  152. 

Nkw  Trial— Newly  Discovered  Evidence. 

1.  In  a  divorce  suit,  in  which  the  evidence  on  which  plaintiff  had  judgment 
was  mainly  his  own  testimony,  defendant  is  entitled  to  a  new  trial  on 
the  ground  of  newly  discovei-ed  evidence;  her  motion  being  supported 
by  plaintiff's  afUdavit,  stating  he  was  mistaken  in  the  testimony  he 
gave,  specifying  the  particulars,  which  embrace  the  essential  facts  In 
the  case.    Idem,  152. 

Jury— Challenges— Grounds— Implied  Bias— Formation  of  Opinion. 

1.  Under  Criminal    Practice  Act,  sec.  340  (Compiled   Iaws   of   190O,   se<\ 
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4305),  making  the  formation  or  expression  of  an  unqualified  opinion  of 
guilt,  when  not  based  upon  the  reading  of  newspaper  accounts  of  the 
transaction,  ground  for  challenge  for  implied  bias,  the  formation  or 
expression  of  an  unqualified  opinion,  when  shown  not  to  have  been 
based  on  newspaper  accounts  alone,  renders  the  jury  incompetent, 
though,  in  response  to  a  question  of  the  court,  he  says  that  he  can  put 
aside  what  he  has  heard  and  read,  and  give  defendant  an  impartial 
trial.    State  v.  Roberts,  289. 

V 

VKRDICT. 

Mining  Locations— Veins— Right  to  b'oLLow— Trial— II armless  Error- 
Impeachment— A  ffid  a  vrrs  OF  Jurors— Appeal. 

1.  Where  there  was  substantial  evidence  on  each  side,  so  that  the  jury 

could  have  adopted  the  theory  of  either  party,  according  to  the  view 
they  may  have  taken  of  the  testimony,  the  court  on  appeal  will  not 
disturb  the  judgment  for  insufficiency  of  the  evidence.  Southern 
Nevadti  Mining  Company  v.  Holmes  Mining  Company^  107. 

2.  Uev.  St.  U.  S.  sec.  2322  [U.  S.  Comp.  St.  1901,  p.  1425),  provides  that 

locators  of  mining  claims  have  the  right  of  all  the  surface  included 
within  the  lines  of  their  location,  and  of  all  the  veins,  lodes,  and  ledges 
throughout  their  entire  depth,  the  top  or  apex  of  which  lie  Inside  such 
surface  lines  extended  downward  vertically,  although  such  veins, 
lodes,  and  ledges  may  so  far  depart  from  the  perpendicular  in  their 
course  downward  as  to  extend  outside  the  vertical  side  lines  of  said 
surface  location;  but  that  their  right  to  the  possession  of  such  outside 
parts  of  such  veins,  lodes,  or  ledges  shall  be  confined  to  such  portions 
thereof  as  lie  between  vertical  planes  drawn  downward  as  above 
described  through  the  end  lines  of  their  location  so  continued  in  their 
own  direction  that  such  planes  will  intersect  such  exterior  parts  of 
such  veins  or  ledges.  Held,  that  the  right  of  an  owner  of  a  mining 
location  to  follow  a  ledge  beyond  his  side  line  is  limited  to  the  right 
to  follow  the  ledge  downward— that  Is,  on  its  dip— and  he  has  not  the 
right  to  follow  it  laterally  or  along  its  strike;  and  if  there  was  in 
defendant's  location  the  apex  of  a  ledge  which  left  his  location  by 
crossing  its  easterly  side  line,  and  entered  plaintiff's  location  by 
crossing  its  westerly  end  line,  and  the  ledge  turned  from  defendant's 
location  and  entered  plaintiff's  at  such  an  angle  that  the  portion  there 
could  not  be  reached  from  defendant's  location  without  following  the 
ledge  laterally,  or  on  its  strike,  the  defendant  could  not  extract  ore 
from  that  portion.    Idem,  107. 

'6.  If  defendant  entered  upon  a  ledge  having  its  apex  within  the  exterior 
boundaries  of  plaintiff's  location,  and  extracted  ore  therefrom  between 
planes  drawn  vertically  downward  through  the  end  lines  of  said  loca- 
tion, the  right  of  the  plaintiff  to  recover  damages  for  such  acts  would 
not  be  affected  by  proof  merely  that  the  place  from  which  such  ore 
was  extracted  could  be  reached  by  going  continuously  through  ledge 
matter  from  a  ledge  having  Its  apex  within  the  exterior  boundaries  of 
a  prior  location  belonging  to  the  defendant,  but  it  must  further  appear 
that  such  passage  from  the  apex  of  defendant's  ledge  is  made  con- 
tinuously downward  on  the  dip  of  that  ledge ;  and  if  any  portion  of 
such  passage  must  necessarily  be  made  either  upward,  or  laterally 
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along  the  strike,  then  the  plaintiff's  right  to  recover  is  not  affected. 
fdem,  108. 

4.  In  an  action  for  taking  ore  from  plaintiff^s  location  the  evidence  showed 

that  defendant  had  made  a  net  profit  of  $60,000,  and  that  twenty-nine 
thirtieths  of  ore  mined  was  taken  from  plaintiff's  ground.  The  ver- 
dict for  plaintiff  was  for  $48,0(X).  Held,  that  any  error  In  an  Instruc- 
tion on  the  measure  of  damages  was  harmless.    Mem,  108. 

5.  It  is  not  necessary  that  the  veins  apexing  in  a  mining  location  pass 

through  both  end  lines  of  the  location  in  order  to  entitle  the  owner  to 
follow  the  dip.    Idem,  108. 

<>.  An  instruction  to  the  contrary  was  harmless  error,  where  no  question 
touching  the  right  to  follow  the  vein  or  to  the  possession  of  the  ore 
depended  on  the  qualification  that  the  deposit  should  pass  through 
both  end  lines  of  the  claim,  but  where  the  controlling  issue  w^as 
whether  the  claims  of  the  parties  were  on  the  same  ledge,  and  that 
issue  had  been  clearly  defined  to  the  jury.    Idem,  108. 

7.  The  affidavits  of  jurors  to  the  effect  that  the  verdict  was  reached  by 
averaging  estimates  by  each  juror  could  not  be  received  to  impeach 
the  verdict.    Idem,  108. 

VKNUK. 
Venue  of  .Vctions— Change— Disqualifications  of  Judge— Mandamus. 

1.  Under  Comp.  Laws,  sec.  2545,  providing  that  a  judge  shall  not  act  as 

such  when  he  has  been  the  attorney  of  either  party  in  the  proceeding, 
it  is  the  duty  of  a  judge  who  has  been  a  counsel  for  a  party  to  change 
the  place  of  trial  to  some  other  judicial  district.  Gamble  v.  District 
Court,  '233. 

2.  Mandamus  will  issue  to  compel  a  Judge  who  w^as  of  counsel  in  an  action 

previous  to  his  appointment  as  judge  to  change  the  place  of  trial  of 
such  action  to  some  other  judicial  district,  although  no  motion  for  that 
purpose  was  ever  made  in  open  court,  where  the  application  for  the 
change,  signed  by  petitioner's  attorney,  was  presented  to  the  judge, 
the  originals  later  being  properly  filed,  and  the  motion  for  removal 
was  informally  made,  and  a  list  of  authorities  forwarded  to  him,  he 
being  engaged  in  judicial  duties  in  another  county,  and,  from  his 
reasons  for  refusal,  It  was  evident  that  he  would  not  have  granted  the 
motion,  had  it  been  formally  made.    Idem,  233. 

w 

WATEI^. 
Irrigation— Water  Rights- Evidence. 

1.  Evidence  in  an  action  involving  the  right  to  water  of  a  creek  for  irriga- 

tion held  insufficient  to  sustain  a  finding  that  it  would  not,  in  the 
irrigation  season,  flow^  to  certain  springs  the  water  from  which  defend- 
ants had  appropriated  prior  to  plaintiff's  appropriation  from  the 
creek.     Tonkin  v.  Winzcll,  88. 

2.  The  water  of  a  creek  flowing  into  a  stream  the  waters  of  which  defend- 

ants have  appropriated  may  not  be  diverted  by  plaintiff  by  a  later 
appropriation,  though  loss  of  water  of  the  creek  by  seepage  and  evap- 
oration would  thus  be  saved.    Idem,  88. 


27th  NevJ  Index.  o15 

Witnesses. 


Water   Courses— Irrigation— Prior    Appropriator— Rights- Trespass- 
Counterclaim— Objections—  Waiver. 

1,  Under  Act  Cong.  July  26,  1866,  c.  262,  14  Stats.  251  [U.  S.  Comp.  St.  1901, 

p.  1437 J,  giving  to  a  prior  appropriator  of  water  rights  a  right  of  way 
over  land  along  the  natural  channel  of  the  stream,  etc.,  a  prior  appro- 
priator is  not  a  trespasser  in  going  upon  the  lands  of  another,  and 
along  the  stream  and  ditches  constructed  by  the  latter,  for  the  purpose 
of  removing  dams,  etc.,  by  which  the  flow  of  water  so  previously 
appropriated  was  obstructed  and  diverted.    Ennor  v.  Raine,  178. 

2.  W^here,  in  an  action  for  injuries  to  water  rights,  the  district  court  in 

which  the  action  was  brought  had  jurisdiction  of  the  subject-matter 
of  a  counterclaim  by  defendant,  claiming  to  be  a  prior  appropriator 
of  the  water,  alleging  damages  from  plaintiff's  alleged  diversion 
thereof,  plaintiff's  failure  to  object  in  the  trial  court  by  demurrer 
or  otherwise  that  the  facts  alleged  in  the  answer  did  not  constitute  a 
l)roper  counterclaim,  constituted  a  waiver  of  his  objection  thereto. 
Idem,  178. 

WITNESSES. 

Mining  Locations— Veins— Right  to  B'ollow— Trial— Harmless  Error— 
Verdict— Impeachment— Affidavit  of  Jurors— Appeal. 

1.  Where  there  was   substantial  evidence  on  each  side,  so  that  the  jury 

could  have  adopted  the  theory  of  either  party,  according  to  the  view 
they  may  have  taken  of  the  testimony,  the  court  on  appeal  will  not 
disturb  the  judgment  for  insufficiency  of  the  evidence.  Southern 
Nevada  Mining  Company  v.  Hblmes  Mining  Company,  107. 

2.  Rev.  St.  U.  S.  sec.  2322   LU.  S.  Comp.  St.  1901,  p.  1425],  provides   that 

locators  of  mining  claims  have  the  right  of  all  the  surface  included 
within  the  lines  of  their  locatton,  and  of  all  the  veins,  lodes,  and  ledges 
throughout  their  entire  depth,  the  top  or  apex  of  which  lie  inside  such 
surface  lines  extended  downward  vertically,  although  such  veins, 
lodes,  and  ledges  may  so  far  depart  from  the  perpendicular  in  their 
course  downward  as  to  extend  outside  the  vertical  side  lines  of  said 
surface  location;  but  that  their  right  to  the  possession  of  such  outside 
parts  of  such  veins,  lodes,  or  ledges  shall  be  conflned  to  such  portions 
thereof  as  lie  between  vertical  planes  drawn  downward  as  above 
described  through  the  end  lines  of  their  location  so  continued  in  their 
own  direction  that  such  planes  will  Intersect  such  exterior  parts  of 
such  veins  or  ledges.  Held,  that  the  right  of  an  owner  of  a  mining 
location  to  follow  a  ledge  beyond  his  side  line  is  limited  to  the  right 
to  follow  the  ledge  downward— that  is,  on  its  dip— and  he  has  not  the 
right  to  follow  It  laterally  or  along  its  strilce;  and  if  there  was  in 
defendant's  location  the  apex  of  a  ledge  which  left  his  location  by 
crossing  its  easterly  side  line,  and  entered  plaintiff's  location  by 
crossing  its  westerly  end  line,  and  the  ledge  turned  from  defendant's 
location  and  entered  plaintiff's  at  such  an  angle  that  the  portion  there 
could  not  be  reached  from  defendant's  location  without  following  the 
ledge  laterally,  or  on  its  strike,  the  defendant  could  not  extract  ore 
from  that  portion.    Idem,  107. 

3.  If  defendant  entered  upon  a  ledge  having  Its  apex  within  the  exterior 

boundaries  of  plaintiff's  location,  and  extracted  ore  therefrom  between 
planes  drawn  vertically  downward  through  the  end  lines  of  said  loca- 
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tion,  the  right  of  the  plaintifT  to  recover  damages  for  sach  acts  would 
not  be  affected  by  proof  merely  that  the  place  from  which  such  ore 
was  extracted  could  be  reached  by  going  continuously  through  ledge 
matter  from  a  ledge  having  its  apex  within  the  exterior  boundaries  of 
a  prior  location  belonging  to  the  defendant,  but  it  must  further  appear 
that  such  passage  from  the  apex  of  defendant's  ledge  is  made  con- 
tinuously downward  on  the  dip  of  that  ledge;  and  if  any  portion  of 
such  passage  must  necessarily  be  made  either  upward,  or  laterally  1 

along  the  strike,  then  the  plaintiff's  right  to  recover  is  not  affected.  ^ 

Idem,  108. 

4.  In  an  action  for  taking  ore  from  plaintiff's  location  the  evidence  showed 

that  defendant  had  made  a  net  profit  of  $60,000,  and  that  twenty -nine 
thirtieths  of  ore  mined  was  taken  from  plaintiff's  ground.  The  verdict 
for  plaintiff  was  for  $48,(J00.  Held,  that  any  error  in  an  instruction  on 
the  measure  of  damages  was  harmless.    Idem,  108. 

5.  It  is  not  necessary  that  the  veins  apexing  in  a  mining  location  pass 

through  both  end  lines  of  the  location  in  order  to  entitle  the  owner  to 
follow  the  dip.    Idem,  lOK. 

(i.  An  instruction  to  the  contrary  was  harmless  error,  where  no  question 
touching  the  right  to  follow  the  vein  or  to  the  possession  of  the  ore 
depended  on  the  qualification  that  the  deposit  should  pass  through 
both  end  lines  of  the  claim,  but  where  the  controlling  issue  was 
whether  the  claims  of  the  parties  were  on  the  same  ledge,  and  that 
issue  had  been  clearly  defined  to  the  jury.    Idem,  108. 

7.  The  affidavits  of  jurors  to  the  effect  that  the  verdict  was  reached  by 
averaging  estimates  by  each  juror  could  not  be  received  to  impeach 
the  verdict.    Idem,  108. 

Hearsay  Evidence. 

1.  Defendant  may  not  have  witness  give  in  evidence  a  conversation  between 
her  and  witness  as  to  her  physical  condition  on  a  certain  day,  it  being 
hearsay.     Kennedy  v.  Kennedy,  152. 

New  Trial— Newly  Discovered  Evidence. 

1.  In  a  divorce  suit,  In  which  the  evidence  on  which  plaintiff  had  judgment 
was  mainly  his  own  testimony,  defendant  is  entitled  to  a  new  trial  on 
the  ground  of  newly  discovered  evidence;  her  motion  being  supported 
by  plaintiff's  affidavit,  stating  he  was  mistaken  in  the  testimony  he 
gave,  specifying  the  particulars,  which  embrace  the  essential  facts 
the  ca.se.    Idem,  152. 
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